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VOLUME    IV. 


HIGH  COURT. 

Present. 
Thi  Lord  Jubticb-Clebk. 
Lords  Younq  and  Craicbill. 
JoHK  Brxtkton,  Appellant — Asher — R,  7.  CampbeO. 

AGAINST 

Jambs  Flbxiko  Bbbmnbr,  Bospondent — Balfour — APKeehnie.' 

PuBUo  House — ^Travellers,  ^oona  fide — Railway — ^Appbal — Sta- 
TUTB  25th  akd  26th  Vict.  o.  35  (Public  Houses  Acts  Amendment 
(Scotland)  Act,  1862. — Held  that  the  keeper  of  an  hotel  n^at^ 
railway  station,  who  supplied  excisable  liquors  at  bis  hotel  to  the 
engine  driver  and  guard  of  a  passing  goods  train  upon  a  Sunday, 
contrary  to  the  railway  company's  reflations,  was  not  guilty  of  a 
breach  of  his  certificate,  in  respect  that  the  railway  servants  were 
in  the  position  of  bona  fide  travellers. 

This  was  an  appeal  under  the  Summary  Prosecutions    1878. 
Appeals  Act,  1875,  at  the  instance  of  John  Brunton,    nIT. 
hotel  keeper,  Cowdenbeath,  in  the  county  of  Fife,  against 
a  conviction  obtained  before  the  Justice  of  Peace  Court 
of  that  county,  upon  a  complaint  at  the  instance  of    Feb.  e. 
Jam£S  Fleming  Bbemner^  Chief  Constable,  charging   app«ai. 
Brunton  with  having  contravened  the  Act  9th  Geo.  IV. 
c.  58,  the  Act  16th  and  17th  Vict.  c.  67,  and  the  Act 
25th  and  26th  Vict.  c.  35,  or  one  or  more  of  said  Acts, 

In  80  FAB  AS,  early  on  the  morning  of  Sunday  the  4tb  of  November, 

1S77,  he,  the  said  John  Brunton,  did,  from  or  within  his  licensed 

piemises  in  Gowdenbeatb,  sell  or  give  out  three  pints  of  ale  to  Hugh 

Kddish,  an  engine  driver,  William  Smith,  a  foeman,  J<diB  Wikon, 

VOL,  IV.  A 


BraotoB 

V, 

BremDOT. 


2  CASES  BEFORE  THE  HIGH  COURT         [vOL.  IV. 

1878.     a  guard,  all  residing  at  or  near  Cowlairs,  Glasgow,  they  aU  and  each 
j^      or  one  or  more  of  them  not  being  lodgers  in  said  inn  and  hotel,  or 
Branton   travellers  requiring  accommodation. 

Bremnor.       rjij^g  ^^^  qjj  appeal  Set  forth  that 


HighCourt, 


ignuourt, 

Feb.  6.         It  was  proved  that  the  parties  to  whom  the  ale  had  been  supplied 


Appeal,    resided  at  the  date  libelled  at  Cowlairs,  Glasgow,  and  that  they  had 
not  a  residence  of  any  kind  at  or  near  Cowdenbeath.     That  they  were 
in  the  employment  of  the  North  British  Railway  Company.     That 
their  duty  was  entirely  night- work  in  connection  with  a  goods  train 
leaving  Glasgow  about  10  p.m.  for  Ferry  Port-on-Craig,  near  Dundee, 
a  distance  of  about  one  hundred  miles — ^the  journey  taking  from  seven 
to  eight  hours, — ^and  returning  with  another  goods  train  on  the  follow- 
ing night  to  Glasgow,  leaving  Ferry  Port-on-Craig  about  10  o'clock  p.m. 
That  under  the  Railway  Company's  Regulations  they  are  forbidden 
to  take  or  have  in  their  possession  when  on  duty  spirits  or  liquor. 
That  they  left  Ferry  Port-on-Craig  about  10  o'clock  on  Saturday 
night,  3rd  November  1877,  in  charge  of  a  goods  train  on  a  return 
journey  to  Glasgow.     That  between  twelve  and  one  o'clock  on  Sunday 
morning  they  reached  Cowdenbeath  station,  which  is  distant  from 
Ferry  Port-on-Craig  about  forty  miles,  and  is  about  sixty  miles  from 
Glasgow.     That  although  not  timed  to  stop  at  Cowdenbeath,  they 
did  so.     That  they  left  the  train  standing  there,  left  the  railway 
premises,  and  went  to  the  appellant's  hotel,  which  is  nearly  opposite 
to,  and  only  a  few  yards  distant  from  the  gateway  of  the  Railway 
Company's  premises  at  Cowdenbeath.     That  they  knocked  at  the 
hotel  door  and  window,  and  on  being  asked  from  within  '  Who  was 
there! 'they  replied  ' The  railway,'  and  held  up  and  flashed  at  the 
glass  pane  above  the  door  a  lighted  railway  hand  signal-lamp.     That 
the  hotel  door  was  thereupon  opened,  and  they  were  admitted.     That 
they  asked  for  and  were  supplied  with  a  pint  of  ale  each,  which  they 
paid  for,  drank,  and  thereupon  left  the  premises.     That  no  question 
was  asked  at  any  of  the  three  men  before  getting  admittance,  nor 
before  they  were  supplied  with  drink  or  afterwards,  either  as  to  who 
they  were,  where  they  came  from,  or  where  they  were  going  to.    That 
one  of  the  parties  supplied  with  ale  had  on  a  former  occasion  obtained 
drink  in  this  hotel  in  a  similar  way.     The  Justices  convicted  Brunton, 
and  adjudged  him  to  pay  to  the  complainer  £2  of  penalty,   with 
lis.  6d.  of  expenses. 
The  grounds  of  appeal  were — 

(1)  That  the  appellant  on  the  date  libelled  sold  the  ale  to  the 
persons  named  in  the  complaint  as  a  refreshment  to  them  as  travellers. 

(2)  That  the  appellant  on  the  date  libelled  opened  his  house  and 
admitted  the  persons  named,  and  sold  or  gave  out  the  ale  to  them  in 
respect  that  they  were  travellers  requiring  accommodation,  and  en- 
titled to  such  refreshment. 
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The  questions  of  law  submitted  were —  187S. 

(1)  Were  the  persons  named  in  the  complaint  on  the  n©.  i. 

Sunday  libelled  at  the  appellant's  inn  at  Cowdenbeath       ». 


Bremner. 


travellers  within  the  meaning  of  the  Acts  25  and  26  Vict. 

^  .  HijrhCoart, 

c.  35,  or  one  or  the  other  of  the  Acts  mentioned  m  the  feb.€. 
complaint,  and  entitled  to  the  accommodation  above  -^pp^- 
stated? 

(2)  Was  the  appellant  on  the  Sunday  libelled  entitled 
to  open  his  house  and  to  admit  the  persons  named  in  the 
complaint,  and  to  sell  or  give  out  the  ale  aforesaid  to 
them  as  travellers  requiring  accommodation  ? 

(3)  Do  the  facts  above  stated  amount  to  the  contra- 
vention charged  ? 

R.  V.  Campbell  for  the  appellant — The  appellant  was 
not  being  tried  under  Railway  Company's  Regulations 
but  under  the  Public  Houses  Acts.  The  railway  servants 
were  travellers  journeying  upon  business,  and  in  transitu 
at  the  time,  and  as  such  the  appellant  did,  and  was  en- 
titled to,  supply  them  with  refreshment. 

Balfour. — ^The  Public  Houses  Acts  provide  for  re- 
freshment being  supplied  on  Sundays  for  the  accommo- 
dation of  travellers — persons  who  are  lawfully  in  the 
situation  to  require  refreshment.  Although  the  railway 
servants  were  here  in  transitu,  by  leaving  their  train  in 
an  exposed  and  unprotected  condition  they  were  guilty 
of  a  flagrant  and  dangerous  violation  of  duty,  and  were 
not  in  a  lawful  situation  to  demand  or  require  refresh- 
ment. They  were  not  bona  fde  travellers.  The  onus 
of  proving  that  they  were  lies  upon  the  appellant. 
Roberts  y.  Humphreys,  Mbj  28, 1873,Vin.  L.R.  (Qu.B.) 
p.  483.  He  has  failed  to  prove  that  they  were.  It  was 
notorious,  and  was  announced  to  the  appellant,  that  they 
were  railway  servants,  and  they  were  therefore  not  in  a 
.  situation  lawfully  to  take,  nor  he  to  give,  refreshment. 
The  conviction  was  in  the  circumstances  therefore  rightly 
obtained. 

Lord  Young. — We  have  not  here  to  consider,  an4 
neither  had  the  magistrate,  whether  the  servants  of  the 
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1878.    Railway  Company  violated  their  duty  as  such  by  leav- 
B^in  ^"^  their  train  and  going  to  a  public  house  for  refresh- 
Bremnw   ™®°*-   Th®  ^^s®  ^®  directed  under  the  Public  Houses  Acts 
Highoourt,  ^g^i^st  a  publican  for  breach  of  his  certificate,  and  in- 
^^^'  ^     volves  no  question  about  the  bye-laws  or  regulations  of 
^^^^^    the  Railway  Company,  or  the  duty  of  their  servants. 
The  only  question  is,  whether  or  not  the  particular  ser- 
vants were  at  the  time  travellers  whom  the  publican 
might  lawfully  supply  with  refreshment — meaning  beer. 
I  am  of  opinion  that  they  were.      They  were  certainly 
travelling  on  a  journey   of  considerable  length;   and 
although  they  may  be  censured,  or  punished,  for  aught  I 
know,  for  leaving  their  train,  especially  if  they  left  it  in 
a  dangerous  position,  or  unattended,  I  think  the  publican 
was  entitled  to  regard  them  as  travellers.     It  was  urged 
for  the  respondent  that  they  were  not  in  a  situation  law- 
fully to  require  beer.     I  do  not  know  what  that  means. 
They  may  have  been  versans  in  illicito  in  a  matter  with 
which  the  publican  had  no  concern  or  even  knowledge. 
If  they  were  in  fact  travellers  his  certificate  did  not  pro- 
hibit him  firom  supplying  them  with  beer,  and  we  can- 
not in  this  prosecution  against  him  enquire  concerning 
any  offence  which  they  had  committed  or  were  commit- 
ting by  being  where  they  were.     A  commercial  or  other 
traveller  who  goes  into  a  public  house  leaving  his  vehicle 
unattended  on  the  road  or  street  may  be  offending  against 
the  Road  Act  or  Police  Act ;  but  such  offence  is  plainly 
foreign  to  a  charge  against  the  publican  for  supplying  him 
with  a  glass  of  ale.    I  am  of  opinion  that  this  conviction 
is  bad. 

The  Lord  Justice-Clerk  and  Lord  Craighill  con- 
curred. 

The  following  was  the  Interlocutor  : — 
^Edinburgh,  ^th  February  1878.  —  Having  con- 
sidered this  case,  and  heard  Counsel  for  the  parties, 
answer  the  first  and  second  questions  in  the  case  in  the 
'tffimlativei  and  the  third  question  in  the  negative  :  Ke- 
versei  the  determination  of  the  Justices  :  Find  the  appel- 


VOL.  IV.J     A2XD  CIUCUIT  COUliTS  OP  JUSTICIARY.  5 

lant  entitled  to  expenses,  which  modify  to  seven  guineas,  }87% 

for  which  and  one  guinea  as  the  dues  of  extract  decern  noTi. 

against  the  Respondent.  ^T.*^ 


AgeoU  for  the  AppaUant— Millab,  Bobmn,  &  Innbs,  S.S.C. 


Bremncr. 


Agent  for  the  Respondent— William  Black,  8.S.O.  ^¥eb.T^ 


Present. 
The  Lord  Justice-Clerk. 
Lords  Young  and  Craiqhill. 


Appeal. 


John  Ferguson  and  another  (Thomas  Maxwell  Tennanf  s  Trastees) 

— Appellants — J.  P.  B,  Robertean, 

AGAINST 

John  Maokie — Black. 

m 

Appeal — Relevanot —  Landlord  and  Tenant — Hypothec— Poind- 
ing— Statute  1st  Vict.  c.  41  sect.  31  (Small  Debt  Act) — Incompe- 
tency— Oppression. — A  creditor  having  poinded  the  furniture  of 
his  debtor  during  the  currency  of  the  lease  of  the  house  he  resided 
in,  and  thereby  delapidated  the  landlord's  hypothec,  the  latter  sued 
the  creditor  for  the  rent  before  it  was  due  in  the  Small  Debt  Court, 
and  the  Sheriff-Substitute  dismissed  the  action.  Held^  in  an  appeal, 
that  it  was  within  the  competency  of  the  Sheriff  to  pronounce  the 
judgment  complained  of,  and  the  appeal  dismissed. 

This  was  an  appeal  under  the  Small  Debt  Act  against  „^^-  *• 

**  ^  Ferguson 

a  judgment  pronounced  by  the  SheriflF-substitute  (Hamil-  «»d  another 
ton)  in  the  Small  Debt  Court  of  Edinburgh,  in  an  action    m»c^^^- 
at  the  instance  of  the  appellants,  the  acting  Trustees  and  "'|eb°6.'*' 
Executors  of  the  late  Thomas  Maxwell  Tennant,  engineer    Appeal, 
in  Edinburgh,  against  John  Mackie,  the  creditor  of 
the  tenant  of  a  house  belonging  to  them  as  trustees. 
Mackie  had  poinded  and  sold  the  household  furniture 
and  effects  of  his  debtor,  the  said  tenant,  and  upon  6th 
December  1877  a  sunmions  was  raised  against  him  at 
the  instance  of  the  appellants  as  trustees  foresaid,  which 
concluded  for  payment  of  the  sum  of  £11,  58.  ^d.  ster- 
ling, conform  to  the  following  account  : — 

'  1877,  September  Sd. — ^To  rent  to  the  aftermentioned  extent  due  to 
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1878.     us  as  trustees  and  executors  foresaid,   by  you,  John  Mackie,  in 

2J~^     consequence  of  your  illegally  udlingj  or  causing  to  he  illegally  sold 

Ferguson   and  removed  of  this  date  Sd  September  1877,  under  decree  of  the 
end  another 

p.        Sheriff  Court  of  Midlothian,  dated  at  Edinburgh,  1st  November  1876, 

— at  your  instance  against  John  Docherty,  book  agent,  3  Tennant  Street, 

Feb.  6.     I^ith,  and  others,  the  household  furniture  and  effects  of  said  John 

^pp^^    Docherty  in  said  house,  3  Tennant  Street,  Leith,  belonging  to  us  as 

trustees  and  executors  foresaid,  without  first  asking  us  or  our  factor, 

and  commissioner,  William  Martin,  5  Tennant  Street,  Leith,  whether 

the  rent  of  it  were  paid,  and  while  it  was  not  paid,  whereby  the 

hypothec  of  us  as  trustees  and  executors  foresaid,  was  dilapidated  and 

scarcely  anything  left  in  said  house  :  Therefore,  you  are  liable  to  us 

as  trustees  and  executors  foresaid,  for  this  illegal  procedure  in  the 

following  account  of  rent,  viz.. 

To  amount  of  year's  rent  from  Whitsunday  1 876  to  Whitsunday 
1877,  of  said  house,  3  Tennant  Street,  Leith,  belonging  to  us  as 
trustees  and  executors  foresaid,  let  to  and  occupied  by  said  John 
Docherty,  .  .  .  £7     0    0 

By  cash  at  sundry  times  from  said  John  Docherty  2  14     6 


£4     5     6 

^^  • 

To  amount  af  year's  rent  from  Whitsunday  1877  to 
Whitsunday  1878,  of  said  house  let  to,  and  presently 
occupied  by,  said  John  Docherty  .  .  .700 


Of  rent  against  said  house,  •  £115     6' 

In  the  Small  Debt  Court  the  appellants  moved  for  de- 
cree, or  for  an  investigation  into  the  facts,  with  a  view  to 
their  obtaining  decree,  but  theSheriflf-substitute  dismissed 
the  summons  with  10s.  6d.  of  expenses. 

The  trustees  having  appealed, 

J.  P.  B.  Robertson  contended  for  them. — As  the  first 
item  in  the  account  libelled  is  rent  which  was  past  due 
at  the  date  of  the  summons,  the  appellant's  do  not  in- 
sist in  their  appeal  in  respect  of  that  amount.  But 
they  contend  that  as  landlords  they  had  a  right  of 
hypothec  for  payment  of  the  other  items  in  the  account. 
It  was  disclosed  on  the  face  of  the  summons  that 
that  right  was  being  carried  away  by  an  illegal  poind- 
ing by  the  respondent  of  our  tenant's  goods,  and  the 
question  raised  before  the  Small  Debt  Court  was  whether 
the  respondent  had  thereby  rendered  himself  liable  in 
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the  rent.     In  dealing  with  that  question,  the  Sheriff-     ^^' 
substitute  has  thrown  out  the  summons  without  hear-  |}.^**;^„ 
ing  parties  or  investigating  into  the  facts.     No  reasons  "<**J<»'*»«'' 
have  been   given  for  the  judgment,  but  the  Sheriff-    ^*^^'*^ 
substitute  apparently  proceeded  upon  the  ground  that  the  ^| oblT'' 
summons  was  irrelevant  in  respect  that  the  right  of  App«aL 
hypothec  did  not  in  the  circumstances  stated  prevail. 
The  question  was  clearly  raised  on  the  face  of  the  sum- 
mons, and  we  contend  that  in  refusing  to  entertain  it 
and  so  hear  parties,  the  Sheriff-substitute  was  so  mani- 
festly wrong  as  to  warrant  this  Court  interfering.     The 
Court  has  been  in  use  so  to  interfere.     Scottish  North 
Edstem  Railway  v.  Matthems,  Dundee,  April  20, 1866, 
Irv.  vol.  v.,  p.  237  ;  Murray  v.  Mackenzie,  Inverness, 
April  21, 1869,Couper,  vol.  i.p.  247.  A  poinding  creditoir 
cannot  sell  the  goods  of  his  debtor  in  spite  of  any  right 
of  hypothec  that  might  exist.     The  summons  was  not 
therefore  irrelevant.     The  term  of  payment  of  the  rent 
had  no  doubt  not  arrived,  but  the  decree  in  favour  of  the 
respondent  was  also  premature.     A  creditor  must  have 
regard  to  the  tenant's  right  of  hypothec,  and  if  he  sells 
the  furniture  and  denudes  the  house  during  the  lease,  he 
becomes  an  intromitter,  and  is  liable  for  the  rent.    Stair, 
B.  I.  T.  13,  sect.  15  ;  Jackson  v.  Gorgie  and  Fala, 
July  9,  1745,  M.  6246, 

The  Lord  Justice-Clerk. — ^That  is  only  where  the 
creditor  proceeds  on  the  face  of  notice  given  him  by  the 
landlord. 

J.  P.  B.  Robertson. — We  contend  that  the  appellants 
had  a  right  to  an  order  which  would  supersede  the  de- 
cree in  favour  of  the  respondent  until  payment  of  the 
rent  was  made.  But  in  holding  that  the  appellants  had 
no  claim,  the  summons  being  irrelevant,  and  dismissing 
the  case,  the  Sheriff-Substitute,  we  contend,  proceeded 
upon  an  error  in  point  of  law,  also  incompetently  and 
oppressively.    The  appeal  ought  therefore  to  be  sustained. 

The  Lord  Justice-Clerk. — It  appears  to  me  that 
there  is  here  no  case.     The  Sheriff  has  dismissed  the 
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1878.    BummonSy  and   I  am  far  from  sajiDg  that  he  went 

Ko]^.     wrong  in  so  doing.      He  has  stated  no  grounds  for 

tod  Mother  his  judgment ;  but  it  was  certainly  a  peculiarity  in 

Macicic.    the  case  as  it  was  presented  before  him,  that  the  appel- 

^»|^^o«rt,  lants,  who  are  the  landlords,  permitted  a  diligence  to  pro- 

"  Appeal.    ^^^  *^^  ^  executed  against  their  tenant's  furniture 

while  it  was  in  their  house,  before  giving  any  notice  or 

warning  to  the  respondent,  the  poinding  creditor,  that 

the  rent  had  not  been  paid,  or  that  there  existed  any 

right  of  hypothec  over  the  subjects  poinded.     But,  in 

the  second  place,  the  rent  was  not  then  due;  and  whether 

the  Sheriff-substitute  proceeded  in  respect  of  that  or  of 

the  appellant's  neglect  to  take  any  steps,  we  cannot  say. 

There  are  no  reasons  given  by  him,  but  manifestly  he 

exercised  his  own  judgment,  and  he  is  entitled  to  do  so 

in  the  matter  in  terms  of  the  statute. 

Lord  Young.— It  has,  I  think,  been  rightly  contended 
on  behalf  of  the  appellant,  that  the  Sheriff-substitute  has 
decided  the  case  upon  the  relevancy.  And  although  we 
use  the  word  relevancy  in  the  sense  of  whether  the  facts 
or  averments  are  such  as  ought  to  be  remitted  to  proba- 
tion, the  expression  is  also  made  use  of  as  applicable  to 
the  question  whether  the  facts  are  su£Scient  to  warrant 
the  conclusion.  Whether  the  facts  are  or  are  not  suffi- 
cient is  not  a  question  for  this  Court  in  appeals  like  the 
present ;  and,  where  that  is  the  question,  we  would  not 
interfere,  if  the  Sheriff  decided  honestly,  because  it  is  the 
policy  of  the  Small  Debt  Act,  and  consistent  with  its 
enactment,  that  the  parties  to  such  actions  should  not  be 
subjected  to  protracted  litigation.  But  I  am  not  clear 
that  the  Sheriff  did  go  wrong.  If  the  question  had  been 
raised  in  this  Court — ^and  I  know  of  no  case  in  which  the 
point  has  been  decided — ^we  might  have  had  a  lengthened 
argument,  and  at  its  close  might  even  have  made  avizan- 
dum. I  do  not  say  how  we  might  have  decided  it.  But  it 
is  sufficient  for  the  disposal  of  this  appeal  that  the  Sheriff, 
after  honestly  applying  hia  mind  to  the  consideration  of 
the  question,  has  dealt  with  the  case  on  its  merits,  and 
that  is  all  that  the  statute  requires. 
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LoPD  Craighill  concurred.  1878. 

The  following  was  the  Interlocutor  : —  No.  2. 

Edinburgh,  6th  February  1878. — Having  considered  aDdmothw 
this  appeal,  and  heard  Counsel  for  the  parties,  Dismiss    Mac'kie. 
the  Appeal :  Find  the  respondent  entitled  to  expenses,  ^'leb.^'*' 
which  modify  to  five  guineas,  for  which  and  one  guinea    Appwi. 
as  the  dues  of  extract  decern  against  the  Appellant. 

Agent  for  the  AppelUnt— Alkx.  Momsoif,  8.S.C. 
AgeDt  for  the  Betpondent — Datid  Fobsytb,  &8.C. 


Present 
Thb  Lord  Justioe-Clers. 

Lords  Youno  and  Craighill. 

« 
James  Bbqos  akd  others,  Appellants — Rhind 

AGAINST 

The  PbocuratortFisoal  of  Glasgow  Police  Court,  Bespondent-*- 

Balfour  and  Lang, 

Polios — Public  House — Statute  29th  and  80th  Vict.  0.  CLxzni. 
SECT.  93  (Glasgow  Police  Act,  1866.)— Appeal  by  a  police  constable 
against  a  conviction  for  a  contravention  of  section  93  of  the  Glasgow 
Police  Act,  1866,  by  entering  a  public  house  during  the  hours,  and 
not  in  the  exercise  of  his  duty,  dismissed,  and  the  conviction 
soatained. 

This  was  an  appeal  under  the  Summary  Prosecutions  ^J^  j^^ 
Appeals  Act,  1875,  at  the  instance  of  James  Beoos  and    ^^ 
two  other  constables  in  the  Glasgow  Police  Establish-  ^^polJJi 
ment,  appointed  under  the  Glasgow  Police  Act,  1866,    ^^"^ 
who  had  been  each  of  them  convicted  before  the  Glasgow  "*|eh.**a'^ 
Police  Court  onj  4th^January  1878,  upon  complaints  at  AppMO. 
the  instance  of  the  Procurator-Fiscal  of  said  Court, 
charging  them  with  having  contravened  said  Act,  par- 
ticularly section  93  thereof,  actor  or  art  and  part, 
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1878.  In  so  far  as  on  Tuesday,  the  25th  day  of  December,  1877  years, 
jj^      or  on  one  or  other  of  the  days  of  said  month,  you  did,  during  your 

BeKgB  and  hours  of  duty  as  constable  aforesaid,  neglect  or  violate  your  duty  by 
9.         entering,  while  not  in  the  discharge  of  duty,  the  public  house  occupied 

gowPoii"  °^  T^^^^  l>y  Duncan  Dow,  situated  at  JSTo.  100  Renfield  Street,  Glas- 
^ourt.     gow,  and  did  remain  therein  for  some  time  drinking,  or  otherwise  not 

^^S^h^H^^  in  discharge  of  your  duty,  in  contravention  of  the  said  Glasgow  Police 

'—^  Act  and  section  aforesaid. 

Appeal 

It  was  set  forth  in  the  Case  on  appeal  stated  by  the 
Magistrates  that 

It  was  proved  by  the  evidence  of  an  Inspector  and  Sergeant  of 
Police  that  on  the  day  referred  to,  one  of  the  appellants  was  observed 
to  leave  his  beat  in  the  company  of  a  man  in  plain  clothes,  and  go  into 
a  lane,  from  which  lane  there  is  a  back  or  side  entrance  to  the  public 
house  referred  to,  and  which  lane  was  not  in  the  constable's  beat ; 
and  as  the  constable  was  not  seen  to  come  out  of  the  lane,  the  in- 
spector and  sergeant  entered  the  public  house  by  the  same  door,  and 
in  the  passage  leading  from  the  rooms  of  the  public  house  they  met 
one  of  the  appellants.  Mulligan,  in  the  act  of  leaving,  and  on  entering 
the  room  from  which  he  came  they  found  the  other  two  appellants, 
one  sitting  and  the  other  standing,  the  constable  sitting  being  the 
man  who  was  seen  to  leave  his  beat  and  go  into  the  lane. 

It  was  proved  that  each  of  the  appellants  had  been  supplied  with 
a  pint  of  porter,  that  Beggs  was  very  much  the  worse  of  drink,  and 
that  he  had  vomited  the  porter  which  he  had  drunk.  It  was  proved 
that  two  persons  not  connected  with  the  police,  were  in  the  room, 
along  with  the  constables,  that  the  public  house  referred  to  was  not 
within  the  beat  of  either  of  the  appellants,  and  that  it  was  known  to 
the  appellants  that,  by  the  Police  Kegulations,  a  copy  of  which  was 
furnished  to  each  on  their  appointment  as  constables,  and  which  were 
read  to  them  every  month,  they  were  prohibited  from  leaving  their 
beats  or  entering  a  public  house,  except  when  called  on  to  do  so  in  dis- 
charge of  their  duty. 

A  witness  for  the  defence,  stated  that  the  appellants  had  been  up 
during  the  previous  night  at  a  fire,  and  knowing  that  they  were 
fatigued,  as  it  was  Christmas  and  a  cold  raw  day,  he  offered  to  give 
each  of  them  a  glass  of  porter ;  that  he  entered  the  public  house  by 
the  front  door,  and  went  into  a  room,  and  ordered  the  refreshment 
which  he  had  promised  to  the  constables,  along  with  something  for 
himself.  That  the  constables  entered  the  public  house  by  the  side  or 
back  door,  and  joined  him  where  he  was ;  that  they  were  all  sober ; 
but  that  Beggs,  having  drunk  his  porter  too  hurriedly,  it  came  back, 
and  that  they  were  not  in  the  public  house  more  than  2j^  or  3  minutes 
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altogether.     And  this  evidence  was  held  as  corroborated  as  to  time     1878. 
by  two  shopmen  in  the  public  house.  jjo.  3. 

It  was  contended  by  ^Jie  appellants  in  the  police  court,  that  the  Begw  and 
complaiaty  as  stated  in  the  charge,  did  not  justify  a  conviction,  inas-        «. 
much  as  it  stated  that  the  appellants  entered  the  public  house  while  g^^ 'police 
not  in  the  discharge  of  duty.     The  magistrates  found  the  appellants     Court. 
guilty  as  libelled,  aud  imposed  a  penalty  on  each  of  them  of  428.,  and  HighCourt, 
in  default  of  payment,  adjudged  them  to  be  imprisoned  for  fourteen ^— j— 

.  Appeal. 

days. 

The  question  of  law  for  the  opinion  of  the  Court  was, 
Whether  in  the  circumstances  above  set  forth,  the  charge 
of  violation  or  neglect  of  duty  was  made  out,  and  the 
sentence  imposing  penalties,  with  the  alternative  of  im- 
prisonment, was  justified  1 

Rhind,  for  the  appellants — The  complaint  does  not 
contain  a  relevant  charge  of  neglect  of  duty.  The  charge 
is  that,  during  their  hours  of  duty,  the  appellants  violated 
their  duty  by  entering  a  public  house  while  not  in  the  dis- 
charge of  their  duty.  It  is  not  said  that  their  was  no  call 
for  their  being  there.  The  charge  does  not  exclude  their 
having  been  there  during  their  dinner  hour.  *  Neglect 
or  violate  your  duty,'  although  the  words  of  the  statute, 
are  general  words.  The  particular  instance  of  violation 
of  duty  should  have  been  more  specifically  set  forth  in 
the  complaint,  and  all  the  more  necessarily,  seeing  that 
the  regulations  and  instructions  said  to  have  been  vio- 
lated provide  that  they  shall  not  be  invariable  in  all 
cases.  Where  a  complaint  sets  forth  an  act  which  is 
not  a  crime,  but  which  is  made  criminal  by  a  bye-law  or 
regulation,  the  regulation  should  be  specified.  It  is  not 
within  the  power  of  the  Magistrate  to  judge  in  such  a 
case  whether  there  has  been  a  violation  of  duty.  Where 
there  is  no  offence  set  forth  on  the  face  of  the  complaint 
—where  everything  in  the  complaint  might  be  found 
proved  without  an  offence  being  committed — this  Court 
will  interfere.  There  was  no  proof  that  any  one  of  the 
appellants  was  on'  his  beat  and  on  duty  at  the  time^  nor 
is  it  proved  that  they  were  in  this  public  house  not  in 
the  discharge  of  their  duty.     Greig  v.  Stewart^  High 
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1878.     Court,  Feb  23,  1877.    Couper,  vol.  iii.  p.  382.     There 

nTs.     being  no  relevant  charge,  and  no  proof  of  what  amounts 

otEera     to  a  violation  of  duty,  the  conviction  was  erroneous,  and 

p.  p.  bias,  the  question  ought  to  be  answered  in  the  negative. 

^coart/*^*'     Lord  Young. — I  am  of  opinion  that  this  appeal  can- 

^^eb°r*'  °^*  ^^  sustained.     The  complaint  is  relevant,  and  the 

Appeal,   evidence  such  that  the  Magistrates  might  lawfully  convict 

upon  it,  if  it  satisfied  their  minds,  as  it  reasonably  might. 

I  cannot  assent  to  the  proposition  that  a  criminal  charge 

in  ordex  to  be  relevant  must  be  so  framed  that  it  shall  be 

impossible  to  conceive  an  innocent  act  falling  within  the 

words,  if  taken  literally  and  without  regard  to  their  plain 

meaning  as  used.     It  is  sufficient  that  the  language 

comprehends  and  fairly  describes  what  is  an  ofience ; 

and  if  the  evidence  supports  it  as  so  reasonably  taken,  a 

conviction  will  not  be  set  aside  on  a  suggestion  that, 

taken  literally,  the  words  might  cover  what  is  not  an 

offence  at  all. 

In  the  present  case  it  is  charged  that  the  appellants 
did  during  their  hours  of  duty  as  constables  neglect  or 
violate  their  duty  by  entering  while  not  in  the  discharge 
of  their  duty  the  public  house  libelled,  and  did  remain 
there  for  some  time  drinking,  or  otherwise  not  in  the 
discharge  of  their  duty.  That  is  a  clear  case  of  contra- 
vention of  section  93  of  the  Glasgow  Police  Act  of  1866, 
and  of  the  regulations  and  instructions  issued  to  constables 
by  the  Glasgow  Police  Board  under  the  powers  conferred 
on  them.  I  am  far  from  saying  that  a  Magistrate  must 
convict  in  every  case  where  a  constable  goes  into  a 
public  house  during  his  hours  of  duty.  The  circum- 
stances may  be  such  as  to  lead  to  the  conclusion  that 
there  was  no  violation  of  duty  on  the  part  of  the  con- 
stable in  so  doing,  and  that  a  conviction  would  be  hard 
and  unjust.  The  question  is  for  the  magistrate.  I 
think  this  appeal  must  be  dismissed. 

The  Lord  Justice-Clerk  and  Lord  Craighill  con* 
curred. 

The  following  was  the  interlocutor  pronounced  : — 
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'Edinburgh,   6th   February   1878.  —  Having   con-    1878. 
sidered  this  case,  and  heard  Counsel  for  the  parties,  gJ^J-^^ 
answer  the  question  stated  in  the  case  in  the  aifirmative :     othen 
Affirm  the  decision  of  the  Magistrate :  Find  the  Respond-  P^^p^jj^ 
ent  entitled  to  expenses,  which  modify  to  four  guineas,     00°^- 
for  which  and  one  guinea  as  the  dues  of  extract  decern  "5f  Jf  "g^'^ 
against  the  appellant.  Appeal. 

Agent  ft>r  the  Appellant— J.  T.  Gutbrib,  S.B.C. 
A  genu  for  the  Retpondent—OAMPBEU.  ft  Smith,  SJ9.C. 


Present. 
Thb  Lord  Justics-Clerk. 


Lords  Youko  and  Craiohill. 
BoBXRT  Smith,  Appellant — Kinnear-^R  V.  CampbeU. 

AGAINST 

Jambs  Stiblino,  Eespondent — Balfour. 

Public  Hoitsb — Breach  of  Certificate — Permitting  Drinking 
DURING  Prohibited  Hours  —  Entertainment  bt  Publican  — 
Statute  26th  and  26th  Vict.  0.  35,  Schedule  A,  Ko.  2  (Public 
Houses  Acts  Amendment  (Scotland)  Act,  1S62). — Held  (diasen- 
tienie  Lord  Craighill)  upon  an  appeal  against  a  conviction  for 
breach  of  certificate,  that  the  giving  of  a  bona  fide  gratuitous  enter- 
tainment by  a  publican  to  his  friends,  with  excisable  liquors,  after 
eleyen  p.m.,  within  his  licensed  premises,  in  which  he  resided,  after 
the  same  were  closed,  did  not  amount  to  a  contravention  of  the 
condition  of  his  certificate  in  Schedule  A,  No.  2,  of  the  Public 
Houses  (Scotland)  Act,  1862,  which  declares  that  he  shall  not  keep 
open  house  orpermit  or  suffer  any  drinking  on  any  part  oftheprenuses 
belonging  thereto,  or  sell  or  give  out  therefrom  any  liquors  before 
eight  o'clock  of  the  morning  or  after  eleven  o'clock  of  the  nighty 
in  respect  that  there  was  no  trafficking  in  excisable  liquor  on  the 
occasion  libelled. 

This  was  an  appeal  under  the  Summary  Prosecutions  No.  4. 
Appeals  Act,  1875,  at  the  instance  of  Robert  Smith,      v. 

a  public  house  keeper  in  Forfar,  against  a  conviction  and  .  '  °^ 

sentence  pronounced  by  one  of  the  Magistrates  in  the  mbt.9. 

Police  Court  of  that  burgh,  upon  a  complaint  at  the  in-  ^pp*^ 
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1 878.    stance  of  the  respondent,  James  Stirling,  the  Burgh  Fiscal, 

Na4.     which  charged  the  appellant  with  an  oflfence  against  the 

t^.       laws  for  the  regulation  of  Public  Houses  in  Scotland — 

Stirling.  ® 

^.      —       In  80  PAR  AS,  upon  the  18th  day  of  January  1878,  at  his  licensed 
Mar.  6.  '  premises  in  East  High  Street,  Forfar,  the  said  Robert  Smith  did  per- 
Appeal.    mit  or  suffer  drinking  in  part  of  the  licensed  premises  belonging 
thereto,  or  did  give  out  therefrom  liquors '  before  eight  o'clock  in  the 
morning  of  said  day,  in  breach  of  the  terms  and  conditions  of  his  cer- 
tificate, such  an  offence  being  a  first  offence. 

The  following  is  the  condition  of  the  certificate  for 
Public  Houses  charged  as  having  been  contravened  : — 
'  And  do  not  keep  open  house  or  permit  or  suflfer  any 
drinking  in  any  part  of  the  premises  belonging  thereto, 
or  sell  or  give  out  therefrom  any  liquors  before  eight 
o'clock  in  the  morning,  or  after  eleven  of  the  clock  at 
night  of  any  day.'  (25th  and  26th  Vict.  c.  35,  Sche- 
dule A,  No.  2,  The  Public  Houses  Acts  Amendment 
(Scotland)  Act,  1862.) 

The  Magistrate  having  convicted  Smith  of  the  offence 
charged  of  permitting  or  suffering  drinking  on  his  licensed 
premises  before  eight  o'clock  of  the  morning  as  libelled, 
Buch  being  a  first  offence,  and  having  imposed  a  modified 
fine  of  twenty-five  shillings,  with  thirteen  shiUings  and 
sixpence  of  expenses,  or,  failing  payment,  ten  days'  im- 
prisonment. Smith  appealed,  and  the  following  were  the 
facts  stated  in  the  Case. 

It  was  proTed  that  two  constables,  between  twelve  and  one  o'clock 
on  the  morning  of  the  day  libelled,  knocked  at  the  locked  door  of  the 
appellant's  licensed  premises,  which  also  form  his  dwelling-house. 
They  at  once  got  admission,  went  upstairs  to  a  room,  part  of  the 
licensed  premises,  where  they  found  the  appellant,  his  wife,  his 
father-in-law,  mother-in-law,  brother-in-law,  and  other  two  friends 
sitting  enjoying  themselves  round  a  spread  table,  on  which  was  bread, 
cheese,  beer,  and  bottles  or  decanters  containing  excisable  liquors,  of 
which  the  parties  were  partaking.  There  was  no  attempt  at  conceal- 
ment. On  being  charged  with  contravening  his  certificate,  the  ap- 
pellant 8taf«d  he  was  not  selling,  but  entertaining  his  own  Mends, 
whom  he  had  invited  to  his  Yule  party,  none  of  the  other  parts  of 
the  licensed  premises  were  being  used,  and  otherwise  the  house  was 
shut  up  at  eleven  o'clock. 
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In  defence  it  was  proved  that  the  appellant's  friends  had  been  invited     1 878. 
to  ibis  Tale  party  some  days  before,  that  they  met  that  night  about     ^^ 
nine  o'clock,  got  the  entertainment  (including  spirits)  usual  in  a  pri-      Smith 
vate  social  party,  and  left  between  twelve  and  one  o'clock,  no  charge    stirUng. 
baying  been  made  or  paid  therefor.  HighCourt, 

The  question  of  law  submitted  for  opinion  was,  Whether  — !L_ 
the  facts  proved  are  sufficient  to  warrant  the  conviction 
appealed  against  ? 

R.  V.  Campbell,  for  the  Appellant,  referred  to  the 
cases  of  Overton  v.  Hunter,  Nov.  16,  1859, 1  L.  T.,  N.S. 
366 ;  Scott  v.  Morrison,  Jedburgh,  April  9th,  1872, 
Couper,  vol.  ii.  p.  218  ;  Crosbie  y.  M'Minn,  June,  8, 
1866',  rv.  Macph.  803 ;  38  Scot.  Jur.  427. 

Balfour,  for  the  respondent,  contended  that  a  per- 
son who  takes  out  a  license,  and  turns  into  a  public 
house  the  place  in  which  he  lives,  by  obtaining  the  certifi- 
cate, necessarily  places  himself  under  disabilities  for  using 
the  house  in  certain  ways  which  might  otherwise  be  law- 
ful, and  that  one  of  these  is,  that  he  cannot  permit  or  suffer 
drinking  upon  any  part  of  the  premises  during  prohibited 
hours.  The  condition  in  the  Schedule  to  the  Act  is  broad 
enough  to  cover  the  supplying  of  liquor  without  making 
any  charge  for  it.  If  it  could  be  held  otherwise,  there 
would  be  great  room  for  evasion.  Although  this  was, 
we  admit,  a  6ona^c  private  party,  and  was  given 
after  the  premises  were  closed,  as  there  was  drinking 
permitted,  it  was  a  breach  of  the  appellant's  certificate. 

KiNKEAR,  for  the  appellant — The  intention  of  the 
statute  was  to  regulate  the  sale  of  excisable  liquors; 
and  when  the  premises  are  closed,  and  are  being  no 
longer  used  as  a  public  house,  they  become  the  private 
house  of  the  publican,  and  as  such  are  not  subject 
to  the  restrictions  and  conditions  of  the  certificate.  The 
offence  is  keeping  open  house  for  the  purpose  of  trafficking 
in  excisable  liquors.  The  act  of  permitting  or  suffering 
drinking  is  only  an  offence  when  it  is  combined  with  the 
element  of  carrying  on  trade.  That  element  was  ad- 
mittedly wanting  in  this  case,  and  the  conviction  cannot 
therefore  we  contend  be  sustained. 
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1^-        Lord  Young. — The  question  is,  whether  a  publican  by 
^^^    prolonging  a  family  party  of  invited  guests  within  his 
stirPn      l^c^^sed  premises,  where  he  resides,  after  1 1  o'clock  at  night 
Highcourf  ^iolatcs  the  condition  of  his  certificate  which  prohibits 
-  ^*'''  ^'    him  from  permitting  or  suffering  drinking  on  the  premises 
^'*^'    after  that  hour  ?  In  considering  this  question,  I  remark^ 
in  the  first  place,  that  the  language  of  the  prohibition 
cannot  be  taken  literally,  but  must  be  greatly  limited 
by  construction.     Thus  it  was  conceded,  and  is  clear, 
that  the  word  *  drinking '  must  be  so  limited  to  excisable 
liquors.     The  only,  but  sufficient,  reason  is,  that  the 
statute,  and  certificate  granted  under  it,  regard-  only 
traffic  in  excisable  liquors.     But  a  similar  limitation 
must  for  a  similar  reason  be  put  on  the  words  '  permit 
or  suffer.*     It  is  the  sale  of  or  traffic  in  excisable  liquors 
by  publicans  that  the  statute,  and  the  certificate  granted 
to  them,  deals  with.     The  trade  of  a  publican  is  subject 
to  the  regulations  thus  imposed  on  it.   But  the  regulations 
are  to  be  taken  as  trade  regulations,  and  construed  ac- 
cordingly.    It  was  admitted,  or  at  least  is  clear,  that  the 
regulations  are  inapplicable  to  the  publican's  own  family 
regarded  as  a  private  household,  except  only  those  which 
are  designed  to  secure  common  order  and  moral  propriety 
on  the  premises.     It  was  not,  and  cannot  be  maintained 
that  the  publican  would  violate  his  certificate  by  supping 
after  he  closed  hL3  house  at  eleven  as  a  trader,  although  he 
indulged  in  a  glass  of  toddy  or  beer,  or  that  he  might 
not,  without  subjecting  himself  to  prosecution,  permit 
his  wife  and  family  to  join  the  repast.     But  it  is  said 
that  he  is  under  restriction  with  regard  to  his  hospitality, 
and  that  he  may  not  entertain  his  relatives  and  friends 
except  during  business  hours.     I  think  this  is  quite  ex- 
travagant.    The  conditions  of  a  publican's  certificate  re- 
fer to  his  trade  and  traffic  as  a  trader,  which  may  not 
lawfully  be  carried  on  without  the  certificate,  and  be- 
yond that  have  no  application.     A  publican  does  not, 
more  than  any  other  of  the  lieges,  require  a  certificate 
to  supply  his  household  with  food  and  drink,  or  to  enter- 
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tain  his  relatives  or  friends.     He  is  not  in  so   doing    1 8W, 
practising  a  regulated  trade  or  traffic,  or  indeed  any  trade     ko.  4. 
or  traffic  at  alL    I  am  therefore  of  opinion  that  this  con-      .<'•. 
viction  was  erroneous  and  ought  to  be  quashed.  Hi  hconrt 

I  ought  to  observe  that  it  is  according  to  -the  Case  ^•^-^^ 
stated  to  us  that  the  publican's  private  party  was  truly  ^pf»^- 
of  that  character,  and  not  a  pretence  to  cover  what 
was  in  truth  a  selling  of  or  trafficking  in  liquor.  The 
risk  of  such  a  pretence,  (although  it  was  admitted  that 
there  was  no  reason  whatever  for  even  suspecting  pre- 
tence here),  was  urged  on  us  in  argument.  Fraud  may 
of  covse  be  practised  in  this  as  in  any  other  matter  with 
more  or  less  chance  of  success.  A  suggestion  of  so  ex- 
tensive a  character  is  I  think  worthless. 

Lord  Craiqhill. — :!  am  of  opinion  that  the  convic- 
tion appealed  against  ought  not  to  be  quashed.  The 
question  on  which  the  Magistrates  of  Forfar  gave  their 
decision  is,  Whether  the  appellant  violated  that  condition 
of  his  license  by  which  it  is  preseribed  that  he  shall  not 
permit  or  sufier  any  drinking  in  any  part  of  the  licensed 
premises  after  1 1  of  the  clock  of  the  night  of  any  day  1 
The  facts  are  not  disputed.  The  appellant  was  enter- 
taining friends  as  his  guests.  He  furnished  them  with 
meat  and  drink,  and  tiiey  remained  eating  and  drink- 
ing  on  the  occasion  libelled  till  between  12  and  1  o'clock 
of  the  morning.  The  recipients  of  the  hospitality  paid 
nothing  for  their  entertainment,  but  they  were  entertained 
in  a  part  of  the  Ucensed  premises.  The  Magistrates  held 
that  the  condition  referred  to  had  been  contravened ;  and 
I  think  their  decision  ought  to  be  upheld.  To  hold  the 
contrary  would  be  to  relax,  and,  as  a  consequence,  to 
misconstrue  the  words  of  the  license.  I  do  not  suggest 
that  these  words  are  to  be  taken  with  absolute  literality. 
So  to  take  them  would  be  to  sanction  obviously  ab- 
surd results.  For  example,  were  the  condition  in  ques- 
tion so  to  be  construed  tiiat  nothing  was  to  be  drunk, 
this  interpretation  would  make  the  drinking  even  of 
water  a  contravention.    The  things  not  to  be  drunk  obvi- 

VOL.  IV.  B 
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1878.    ously  are  those  for  the  sale  of  which  a  license  is  required. 

N^.     But  while  there  may  be,  nay,  must  be  interpretation,  ex- 

V.       tremes  on  the  one  side  as  well  as  on  the  other,  must  be 

!^  avoided.     The  true  reading  is  that  which  lies  between 

Mar.T*'  extreme  contentions.    To  say  that  nothing  can  be  drunk 

i^ppeai.  without  a  contravention  seems  to  me  to  impute  a  mean-* 
ing  hardly  more  unreasonable  than  that  anything  may 
be  dnmk  in  the  licensed  premises  after  1 1  o'clock  of  the 
night,  provided  the  liquor  be  gratuitouedy  fmnished. 
The  fact  that  there  was  no  buying  and  selling,  that  the 
liquor  was  furnished  without  price  paid  or  expected — ^and 
indeed  in  circumstunces  inconsistent  with  the  idea  that 
pecuniary  consideration  could  or  would  be  received — ap- 
pears to  me  to  be  impertinent  to  the  issue.  There  may 
be  a  contravention  of  the  conditions,  relating  to  the  fur- 
nishing of  liquor,  though  the  liquor  supplied  has  been 
neither  bought  nor  sold.  A  publican  may  neither  sell 
nor  give  out  any  liquors  on  Sunday.  This  is  one  clause 
of  the  express  conditions  of  his  license.  To  sell,  there- 
fore, is  one  thing  ;  and  to  give  out,  that  is  to  say,  to  give 
out,  even  where  there  has  been  no  sale,  is  another  thing. 
Yet  both  are  forbidden  ;  and  the  last  is,  as  much  as  the 
first,  a  violation  of  the  prohibition.  For  this  reason  I 
cannot  regard  the  gratuitousness  of  the  supply  as  the 
ground  of  an  exemption.  Were  the  opposite  view  to  be 
taken,  there  would  be  no  escape  from  the  conclusion 
that  a  publican  might,  after  1 1  o'clock  at  night,  without 
a  contravention,  supply  all  the  customers  on  the  premises 
with  whatever  liquors  they  desired,  if  nothing  was  to  be 
asked  as  pajnnent.  This  certainly  is  a  thing  not  likely 
to  happen  ;  but  that  is  not  the  question.  Could  it  happen 
without  a  contravention  of  the  condition  with  which  we 
have  now  to  do  1  I  think  not,  and  for  this  reason,  that 
the  condition  is  entirely  independent  of  the  terms  in 
which  the  drinking  may  be  permitted  or  sxdSfered.  The 
publican  has  no  dispensing  power.  The  obligation  to  com- 
ply with  the  condition  is  not  dependent  on  his  exaction 
of  a  phce.     The  appellant  also  urges  that  the  persons 
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who  were  entertained  were  his  friends,  who  had  come  on    \^- 
invitation.     But  there  is  no  warrant  for  distinguishing    g^  *; 
between  friends  and  strangers.     Had  he  sold  to  friends,   ^^^ 
then,  admittedly,  the  condition  of  his  license  would  have  HighCourt, 
been  violated  ;  and  the  same  result  is  not  obviated  be-    ^"-  ^- 
cause  the  drink  was  gratuitously  frimished.     Members     ^^^^^^ 
of  the  outside  world  were  pemritted  and  suflFered,  nay, 
were  invited  to  drink  excisable  liquors  on  a  part  of  the 
licensed  premises  in  prohibited  hours,  and  there  are  in 
these  circumstances  all  the  elements  of  a  contravention. 

The  English  case  which  was  cited  is  not  an  authority, 
becauBe  the  statutory  provision  as  to  which  judgment 
was  given  was  different  from  that  which  is  here  pre- 
s^ited  in  Court. 

The  Lord  Justice-Clerk. — I  concur  with  Lord  Young, 
and  I  do  so  without  serious  difficulty.  I  should  certainly 
always  resist  such  a  construction  of  this  statute  as  would 
open  its  door  to  a  contravention  of  its  spirit  though 
not  of  its  letter.  But  I  should  also  always  resist  such  a 
construction  being  put  upon  it  as  would  prevent  innocent 
acts  being  done  ;  and  such  is,  I  think,  the  nature  of  the 
construction  which  is  and  ought  to  be  put  upon  the  statute 
here.  It  is  admitted  that  the  appellant  committed  no 
real  offence.  He  did  not  keep  open  house  after  eleven, 
He  did  not  traffic  in  excisable  liquors.  All  he  did  was 
in  bonajide  to  entertain  some  friends,  and  it  would  be 
an  absurdity  to  say  that  for  that  he  is  to  be  subjected  to 
a  penalty. 

The  provisions  of  the  statute  are,  in  my  opinion,  very 
simple,  very  reasonable,  and  very  easily  observed.  But 
then  they  must  be  reasonably  interpreted  and  applied. 
Whatever  you  may  make  of  them  by  a  strained  con- 
struction of  their  terms,  I  can  entertain  no  doubt  that 
the  prosecution  and  conviction  were  utterly  and  absolutely 
extravagant  in  themselves,  and  utterly  unjust  towards 
the  appellant. 

The  following  was  the  Interlocutor  : — 

*  Edinburgh,  6th  March  1878. — Having  considered 
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^^'    this  case  and  heard  Connsel  for  the  parties,  Sustain  the 

Smith    ^PP®^»  Reverse  the  determination  of  the  inferior  Judge  : 

stiriiDK.    ^^^^  ^^^  Appellant  entitled  to  expenses,  which  modify 

Hjghcourt,  to  seven  guineas,  for  which  and  one  guinea  as  the  dues 

"  ^*    of  extract,  decern  against  the  Respondent/ 


AppoaJ. 


Agents  for  the  Appelant— Purteb  &  Wakblih,  W.S. 
Agent  fpr  the  Reepondent— T.  J.  Ooadon,  W.8. 


Present. 
The  Lord  Justice-Clerk. 
Lords  Touno  and  Craighill. 
James  Mauohlins,  Appellant — J.  Dundaa  Grant — J,  C.  Smith 

AGAINST 

Jambs  Charles  Stevenson,  Respondent — Sol.-Oen,  {Macdonald)'^ 

Moncreiff. 

Salmon  Fishing — ^Fishing  with  Salmon  Bob — Tweed  FisHmos — 
Statute  31st  and  32d  Yiot.  c.  123,  sbct.  IS  (The  Salmcm  Fish- 
eries (Scotland)  Act,  1S6S — Statute  20th  and  218t  Vicrr.  a 
cxlyiii.  sect.  39  (Tweed  Fisheries  Act,  1867) — Water-Baiufp, 
Powers  op — Complaint,  Form  op — Alternative  Modes  op  Re- 
covERiNO  Penalty — Alternative  Punishments — Summary  Pro- 
cedure Act,  Schedules  A  and  K. — Held  that  a  complaint  for  a 
contravention  of  section  18  of  the  Salmon  Fisheries  (Scotland) 
Act,  1868,  and  of  section  39  of  the  Tweed  Fisheries  Act,  1857, 
concluding  for  payment  of  a  penalty  for  each  offence,  and  also  for- 
feiture of  an  article  used  for  fishing  on  the  occasion,  and  craving 
that  the  accused  should  be  adjudged  to  suffer  the  penalties  provided 
by  the  said  Acts,  without  setting  forth  the  different  modes  by 
which  recovery  of  the  penalties  might  in  terms  of  the  statutes  be 
enforced,  was  not  defective  in  point  of  form,  in  respect  that  these 
were  not  alternative  modes  of  punishment,  but  alternative  modes 
of  recovering  the  penalty,  and  did  not  require  to  be  specified  in  the 
complaint. 

Held  Uiat  a  water-bailiff  upon  the  river  Tweed,  upon  his  finding  a 
person  in  the  act  of  fishing  in  the  river  with  salmon  roe,  was  en- 
titled both  at  common  law  and  under  section  18  of  the  Salmon 
Fisheries  (Scotland)  Act,  1868,  and  section  92  of  the  Tweed  Fish- 
eries Act  of  1857,  to  seize  the  fish-roe  out  of  the  possession  of  the 
fisher,  and  that  the  latter  was  not  justified  in  violently  resisting  the 
bailiff,  on  the  ground  that  he  was  not  possessed  of  a  warrant. 
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This  was  an  appeal  under  the  Summary  Prosecutions    ^^''^' 
Appeals  Act,  1875,  at  the  instance  of  James  Mauchlinb,  „Na  6. 

11.  1  -rr  •      •  1    Mauciiune 

a  soldier,  residing:  in  Kelso,  afi^ainst  a  conviction  and       «• 
sentence  pronounced  by  one  of  the  Sheriff-substitutes  of  ^.  ^^^^ 
Roxburgh,  Berwick,  and  Selkirk  (Russell),  upon  a  peti-    "^•^- 
tion  under  the  Summary  Procedure  Act,  charging  a  con-    ^pp«»*- 
travention  of  the  18th  section^f  the  Salmon  Fisheries  ^ 
(Scotland)  Act,    1868,   (31st  and  32d  Vict.  c.    123), 
which  section  is  incorporated  with  the  Tweed  Fisheries 
Act,  1857  (20th  and  21st  Vict.  c.  cxLViii.),  and  the 
Tweed  Fisheries  Amendment  Act,  1859  (22d  and  23d 
Vict.  c.  Lxx.) ;  as  also  a  contravention  of  the  39th  sec- 
tion of  the  said  Tweed  Fisheries  Act,  1 85  7,  or  one  or  other 
of  the  said  Acts,  by  (1)  using  salmon  roe  for  the  purpose 
of  fishing  in  the  river  Tweed  ;  or  otherwise,  (2)  by  having 
sahnon  roe  in  his  possession  ;  and  likeas,  (3)  by  resisting 
and  making  forcible  opposition  to  and  assaulting  a  water- 
bailiff  employed  in  the  execution  of  the  above-mentioned 
Acts.* 

The  complaint,  which  was  under  the  Summary  Pro- 
cedure Act,  concluded,  with  reference  to  the  contravention 
first  charged,  that  thereby  *  the  said  James  Mauchline 
has  incurred  a  penalty  not  exceeding  £2,  and  has  for- 


^  Statute  3l8t  and  32n(i  Vic.  c.  123,  The  Salmon  Fisheries  (Scot- 
land) Act  1868,  Section  18.  'Every  person  that  shall  use  any 
fish  roe  for  the  purpose  of  fishing,  and  every  person  that  shall  buy, 
sell,  or  expose  for  sale,  or  have  in  his  possession,  any  salmon  roe, 
shall,  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  two 
pounds,  and  shall  forfeit  all  salmon  roe  found  in  his  possession  ;  but 
this  section  shall  not  apply  to  any  person  who  uses  or  has  in  his 
possession  salmon  roe  for  artificial  propagation,  or  scientific  purposes, 
or  gives  any  reason  satisfactory  to  the  court  by  whom  he  is  tried  for 
having  the  same  in  his  possession.' 

Statute  20th  and  2l8t  Vic.  c.  oxlviil  The  Tweed  fisheries  Act 
1857,  Section  39.  '  Every  person  who  shall  resist,  or  make  forcible 
opposition  to,  or  assault  any  high  or  petty  constable,  peace  officer, 
sheriff  ofiicer,  superintendent,  or  water  bailiff,  or  any  other  person 
employed  in  the  execution  of  this  Act,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  hve  pounds.' 
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1878.    felted  the  said  fish-roe  found  in  his  possession  ; '  and 

No.  5.    with  reference  to  the  3rd  charge,  that  he  had  *  incurred 

V.      a  penalty  not  exceeding  £5/  and  it  craved  that  he  be 

^.  ^^^^^'^  adj udged  to  suflfer  the  penalties  provided  for  by  the  said 

^^r.6.    Acts,  or  one  or  other  of  them. 

Appeal.       rpj^Q  f^^f^  j^  ^]^q  ^.g^^  Stated  by  the  SheriflF  were,  that 

a  watei -bailiff  having  s^n  the  appellant  in  the  act  of 
fishing,  and  twice  bait  his  hook  with  roe,  he  went  for- 
ward and  took  hold  of  a  bag  or  pocket  hanging  from  his 
breast  in  which  the  roe  was,  and  felt  the  roe  from  the 
outside  while  the  be^  was  in  his  hand  ;  but  that  the  ap^ 
pellant  struggled,  and  the  bailiff  called  two  persons  to 
go  for  a  policeman,  whereupon  the  appellant  said,  '  when 
they  are  gone  you  will  get  the  broad  of  your  back ;'  and 
that  accordingly  when  they  were  gone  the  appellant 
threw 'the  bailiff  down,  causing  him  to  loose  hold  of 
the  bag,  which  the  appellant  threw  into  the  water, 
sajdng,  '  What  can  you  do  now  you  have  not  got  it  1 ' 

The  Sheriff  convicted  the  appellant  of  the  first  alter- 
native offence  of  fishing  with  salmon  roe,  and  adjudged 
him  to  pay  a  penalty  of  ten  shillings  therefor,  with  an 
alternative  of  three  days'  imprisonment ;  and  also  con- 
victed him  of  the  second  offence  of  resisting  and  assault- 
ing an  oflBcer  while  engaged  in  the  execution  of  his  duty, 
for  which  he  imposed  a  penalty  of  £1,  with  an  alterna- 
tive of  six  days'  imprisonment. 

The  questions  of  law  stated  in  the  case  for  the  opinion 
,  of  the  High  Court  of  Justiciary  were : — 

(1.)  Whether  the  said  complaint,  having  regard  to 
Schedule  A,  No.  2,  appended  to  and  forming  part  of 
the  Summary  Procedure  Act,  1864,  and  to  the  provisions 
of  that  Act,  is  so  defective  and  objectionable  that  no 
sentence  of  poinding  or  distress  and  sale,  or  of  imprison- 
ment, could  competently  follow  thereon,  in  respect  it  con- 
tains no  statement  of  the  alternatives  mentioned  in  the 
Tweed  Fisheries  Act,  1857,  and  the  Acts  amending  the 
same.  (2.)  Whether  the  appellant  was  a  competent 
witness  on  his  own  behalf,  in  respect  that  ex  facie  of  the 
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complaint  it  was  a  civil  afid  not  a  criminal  proceeding  ?    ^®^- 
(3.)  Whether  the  water-bailiff  had  power  to  forcibly  jj^^^^j^^ 
search  the  person  of  the  appellant ;  and,  if  not,  whether  g.  ^^;^„ 
the  appellant  was  not  justified  in  resisting  ?  (4.)  Whether  HighCourt, 
the  conviction  be  competent  in  so  far  as  it  contains  a  sen-    "*^-^' 
tence  of  imprisonment  failing  payment  of  the  fine,  in  re-    ^pp**** 
spect  that  no  such  craving  is  Made  in  the  complaint  it- 
self 1     (5.)  Whether  it  was  not  the  duty  of  the  water^ 
bailiff  to  have  seized  and  detained  the  appellant,  and  con- 
veyed him  before  the  Sheriff  or  some  Justice  ha^dng  juris- 
diction in  the  place  where  the  alleged  offence  was  said  to 
have  been  committed,  instead  of  forcibly  searching  him  ? 

J.  DuNDAS  Grant,  for  the  appellant. — ^The  sentence, 
IB  so  far  as  it  awards  imprisonment,  was  incompetent. 
The  alternatives  competent  to  the  Sheriff  in  sentencing 
were  not  setforth.  The  Tweed  Act  of  1857  (sections  83 
and  84)  makes  it  competent  for  a  warrant  of  poinding  or 
distress  and  sale,  or  of  imprisonment,  to  be  issued  ;  and 
section  19  of  the  Summary  Procedure  Act  makes  it 
competent  to  issue  a  warrant  for  the  immediate  impri- 
sonment in  cases  instituted  under  that  Act,  in  which  the 
penalty  is  recoverable  by  poinding  or  distress  and  sale, 
and  the  respondent  is  liable  to  be  imprisoned  for  a  speci- 
fied term.  These  alternative  modes  of  sentencing  ought 
to  have  been  set  forth  in  the  complaint  in  order  that  they 
might  be  before  the  judge.  Thomson  v.  Wardlaw,  High 
Court,  Jan.  23,  1865,  Irv.  vol.  v.  p.  45.  The  mode  of 
libelling  which  was  adopted  is  incompetent.  Schedule 
A,  No.  2,  of  the  Summary  Procedure  Act  prescribes  that 
'  the  nature  of  the  forfeiture  or  penalty  and  the  cUtema- 
live  shall  be  set  forth.'  Their  omission  was  such  a  de- 
parture from  established  form  as  has  prevented  substan- 
tial justice  being  done. 

Lord  Young. — On  this  first  point  my  opinion  is 
against  the  appellant.  There  are  here  no  alternatives  of 
punishment.  Under  each  of  the  sections  of  the  two 
statutes  libeUed  the  person  convicted  is  liable  to  a  penalty ; 
and  under  one  of  the  sections,  to  a  forfeiture  also  of  the 
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1878.    salmon  roe  found  in  his  possession.     There  are  also  sta- 
^No.  5.     tutory  provisions  which  are  to  come  into  operation  in 
steT^BOD  ^®^^^*  ^^  payment,  or  on  failure  to  make  payment,  of 
Highcourt,  *^®  penalty ;  one  of  which  is  that  poinding  and  sale,  and 
^^'^'    also  imprisonment,  may  be  awarded  ;  another  is  that  the 
^?v^'    penalty  may  be  recovered  in  the  Small   Debt   Court. 
And  the  Summary  Procedure  Act  says  that  in  place  of 
having  recourse  to  poinding  and  sale  imprisonment  may 
be  applied  instantly.  But  these  are  not  alternative  punish- 
ments, but  alternative  modes  of  recovering  the  penalty ; 
and  it  would  be  inconvenient  to  state  these  in  summary 
complaints  under  the  Tweed  Fisheries  Acts. 

Lord  Craighill. — I  concur.  The  penalty  is  the  only 
punishment  that  could  be  inflicted  under  the  statute. 
And  the  provisions  in  Schedule  K  of  the  Summary  Pro- 
cedure Act,  Forms  1,  2,  3,  and  4,  seem  to  me  to  confirm 
this  view. 

The  Lord  Justice-Clerk. — I  am  of  opinion  that  the 
statute  contains  no  proper  alternative.  The  provision 
of  an  alternative  character  that  is  made  is  an  alterna- 
tive which  the  Court  may  adopt  for  the  enforcement  of 
the  punishment,  viz.,  payment  of  the  penalty,  in  the 
event  of  its  not  being  paid.  I  concur  in  thinking  that 
it  is  unnecessary  to  set  forth  these  in  the  complaint. 

J.  Dundas-Grant,  for  the  Appellant. — ^That  judgment 
having  practically  settled  the  questions  raised  by  the 
second  and  fourth  questions,  we  contend  further,  upon  the 
third  question,  that  a  water-bailiff'  appointed  under  the 
Tweed  Act  had  no  power  under  the  section  libelled  (sec, 
18  of  the  Salmon  Fisheries  (Scotland)  Act,  1868,)  or 
under  the  sections  which  define  the  duties  of  water-bailiffs 
in  the  Tweed  Fisheries  Act  of  1857,  viz. — sections  37, 
38,  39,  40  and  41,  forcibly  to  search  the  person  of  one 
suspected  of  having  contravened  said  section  18.  Resist- 
ance on  the  part  of  the  appellant  to  the  force  used  by  the 
water-bailiff  on  the  occasion  libelled  was  therefore  justi- 
fiable.     The  bailiff  had  no  search  warrant,   and  had 


VOL.  IV.  J    AND  CIRCUIT  COURTS  OP  JUSTICIARY.  25 

power  only  to  seize  the  person  of  the  accused  and  bring    1^- 
him  before  the  Sheriff  or  a  Justice.  ,.^®v^: 

The  Solicitor-General,  for  respondent. — By  section  „    v. 
92  of  the  Tweed  Act  of  1857,  it  is  provided  that  where  fJT"^^;^ 
any  article,  matter,  or  thing,  may  by  that  Act  be  seized    ^*^'^- 
and  forfeited,  it  shall  be  lawful  for  any  water-bailiff  to    ;^pp^- 
seize  or  take  such  article,  &c.,  and  to  keep  the  same  in 
his  custody  until  the  person  from  whom  it  is  taken  is 
brought  before  the  Sheriff  or  Justice :  and  section  41 
of  the  Salmon  Fisheries  (Scotland)  Act  of  1868,  declares 
that,  ifiter  cUia^  the  1 8th  section  thereof  shall  apply  to 
the  river  Tweed ;  and,  while  prohibiting  the  use  of  fish 
roe  for  fishing,  or  the  selling  or  having  salmon  roe,  it  de- 
clares that,  in  addition  to  the  penalty,  the  salmon  roe 
shall  be  forfeited.     The  enactment  in  section  92  of  the 
Act  of  1857  was  thereby  therefore  made  applicable  to 
salmon  roe,  and  it  was  competent  for  the  water  bailiff 
to  seize  and  detain  it.    Section  32  also  of  the  Act  of 
1868,  in  providing  for  the  destruction  of  articles  seized, 
supports  the  contention  that  seizure  of  articles  directed 
to  be  forfeited  is  within  the  ordinary  powers  of  a  bailiff 
or  constable. 

The  Lord  Justice-Clerk. — I  do  not  think  that  this 
appeal  can  stand.  It  appears  from  the  Case  that  the  re- 
spondent, who  is  a  water-bailiff,  came  up,  and  finding 
the  appellant  fishing  with  roe,  he  took  hold  of  the  bag 
of  roe,  which  was  hanging  from  his,  the  appellant's  breast. 
The  bailiff  then  asked  two  passers  to  go  for  a  police- 
man, whereupon  the  appellant  said,  '  when  they  are  gone 
you  wiQ  get  the  broad  of  your  back,'  and  after  they 
were  gone,  he  accordingly  took  the  bailiff  round  the  waist, 
and  threw  him  down.  The  bailiff  then  lost  the  bag,  and 
the  appellant  threw  it  into  the  water.  It  is  now  pleaded 
that  this  assault  was  justifiable  ;  that  the  appellant  was 
entitled  to  defend  himself  against  the  seizure  of  the  bag, 
which  it  is  said  was  illegal,  because  the  water-bailiff  had 
no  warrant.  Now,  I  am  not  prepared  to  say  that,  in  the 
absence  of  any  special  provision,  the  bailiff  w6uld  not 
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1878.    have  been  exempted  if  he  had  searched  for  ojc  seized 
No.  6.     articles  which  might  be  forfeited.  Even  without  reference 

Mauchliiie 

«•  to  the  statutes,  I  have  great  doubt  whether  the  ap- 
HiKhcourt  P^2i^*  8  remedy  was  forcible  resistance  amounting  to 
^^'^'  a  violent  assault.  But,  looking  to  the  terms  of  the  star- 
-^PP***-  tutes,  I  am  quite  satisfied  that  the  seizure  in  the  present 
case  was  quite  justifiable.  By  section  18  of  the  Saknon 
Fisheries  (Scotland)  Act,  1868,'  (which  is  one  of  the  sec- 
tions which  by  section  41  of  that  Act  is  incorporated 
with  the  Tweed  Fisheries  Act  of  1857),  it  is  declared  that 
in  addition  to  the  payment  of  the  penalty  provided^  the 
salmon  roe  had  or  used  on  the  occasion  shall  be  forfeited  ; 
and  by  section  92  of  the  Tweed  Act  it  is  provided,  that 
*  in  all  cases  where  it  is  provided  by  this  Act,  that  any 
article,  matter  or  thing  may  be  seized  or  forfeited,  it  shall 
be  lawful  for  any  water-bailiff,  constable,  or  other  person 
acting  in  the  execution  of  this  Act,  to  seize  and  take  such 
article,  matter,  or  thing,  and  to  keep  the  same  in  his 
custody  and  possession  until  the  person  from  whom  the 
same  is  taken,  is  brought  before  the  Sheriff  or  Justice.' 
I  apprehend  that  the  meaning  of  these  provisions  is,  that 
where  an  article  may,  in  terms  of  the  Acts  be  forfeited 
as  being  illegally  used  by,  or  in  the  illegal  possession  of 
a  person,  the  water-bailiff  may  seize  and  detain  it  just 
the  same  as  if  it  were  lying  on  the  water  side,  or  in  any 
other  situation.  If  he  was  not  entitled  to  do  so,  the 
clauses  prohibiting  certain  modes  of  fishing,  and  fishing 
at  certain  times,  would  be  altogether  nugatory.  When, 
therefore,  a  bailiff  sees  in  the  possession  of  any  person  an 
article,  the  mere  possession  of  which  would  warrant  his 
apprehension,  the  bailiff  is  not  only  warranted  but  bound, 
if  he  can,  to  seize  that  which  is  real  evidence  of  the 
offence,  and  that,  whether  he  be  able  to  apprehend  the 
offender  or  not.  Indeed,  apart  from  these  special  clauses, 
where  a  person  is  taken  red-handed  in  doing  that  which 
is  prohibited,  and  amounts  to  an  offence,  I  think  we 
should  deal  leniently  with  the  officer,  and  strictly  with 
the  accused. 
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Lord  Young. — I  am  of  the  same  opinion,  and  I  con-    ^^' 
cur  most  heartily  in  your  Lordship's  last  observation.       MilTcWhw 
I  do  not  think  it  required  any  express  authority  to  g  ^J^;^^^ 
empower  a  water  bailiff  to  take  possession  of  salmon  roe,  Hi^hCwn, 

if  illegally  in  the  possession  of  the  accused,  the  illegal '^' 

possession  of  roe  being  a  statutory  offence.  It  is  just  as  ^ 
much  an  offence  to  be  in  possession  of  roe,  as  to  use  a 
spear,  leister,  or  gaff.  Yet  the  bailiff  may  take  into 
custody,  without  express  warrant,  any  man  whom  he  finds 
fishing  with  a  spear,  leister,  &c.,  and  may,  along  with 
the  culprit,  also  take  possession  of  the  spear,  leister,  &c. 
for  production  to  the  magistrate,  and  to  be  dealt  with 
afterwards  as  the  magistrate  may  direct.  In  the  same 
way  in  fishing  with  roe,  the  roe  is  the  direct  instrument 
wherewith  the  offence  is  committed,  and,  besides,  the 
mere  possession  of  it,  unexplained  to  the  satisfaction  of 
the  Court,  is  itself  an  offence.  The  bailiff  is  empowered 
to  take  into  custody  any  man  whom  he  finds  with  roe  in 
his  possession,  and  that  power  implies,  even  if  it  were  not 
expressed  in  the  statute,  the  power  also  to  take  into  his 
possession  that  which  is  evidence  of  the  man's  guilt. 
To  say  that  a  man,  who  may  lawfully  be  apprehended  for 
having  roe  in  his  possession,  may  with  impunity  assault 
the  bailiff  who  apprehends  him,  if  he  attempts  to  take 
pcMsession  of  the  evidence  of  his  guilt,  is  to  my  mind  a 
most  extravagant  proposition,  whether  the  officer  has 
express  authority  for  the  seizure  in  the  statute  or  not. 

But  the  statutory  forfeiture  of  prohibited  articles,  im- 
plies in  the  officer  a  power  of  seizure  when  he  finds  the 
offence  being  committed.  Of  course  the  officer  acts  on 
his  own  responsibility,  and  is  liable  if  he  makes  a 
mistake.  But  there  is  nothing  in  the  evidence  here  to 
show  that  the  officer  was  not  amply  justified  in  all  that 
he  did.  In  fact,  the  evidence  is  conclusive  of  the  guilt 
of  the  accused.  I  am,  therefore,  of  opinion  that  the 
justification  of  the  assault  which  the  appellant  has  put  for- 
ward totally  fails. 

Lord  Craighill. — ^The  result  at  which  your  Lord- 
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1878.    ships  have  arrived  is  that  which  is  warranted  by  a  fair 
No.  s.     interpretation  of  several  clauses  of  the  statutes.     But  I 

Mauchiino     _         r" 

«.       should  find  the  power  implied,  even  if  it  were  not  ex- 

Stevenson.  <»iii  x-i  ti 

HigaCottrt  P^^^v  conferred  by  the  statutes.     I  do  not  see  how  the 
^^'  ^'    statutory  forfeiture  could  be  carried  out,  if  seizure  were 
not  competent.    Forfeiture  implies  right  to  seize,  and 
this  applies  just  as  much  to  roe  as  to  any  other  article 
used  in  illegal  fishing. 

Any  difficulty  in  the  case  appears  to  me  to  arise  from 
dealing  with  it  as  if  a  general  power  to  search  had  been 
assumed  by  the  officer.  If  the  officer  had  gone  beyond 
what  he  was  entitled  to  do,  and  attempted  to  search  the 
man  for  what  he  had  not  seen,  but  merely  expected  to 
find  on  him,  the  case  would  have  been  different.  As  it 
is,  I  can  see  no  excuse  for  the  assault  which  was  com- 
mitted. 

The  following  was  the  Interlocutor  pronouDced  : — 
'  Edinburgh,  6th  March  1878. — ^Having  considered 
this  case,  and  heard  Counsel  for  the  parties ;  Dismiss 
the  appeal,  affirm  the  determination  of  the  inferior  Judge, 
Find  the  Bespondent  entitled  to  expenses,  which  modify 
to  seven  guineas,  for  which  and  one  guinea  as  the  dues 
of  extract  decern  against  the  Appellant.' 

Agent  tor  the  Appellant—  W.  E.  Armstrong,  L.A. 
Agents  for  the  Respondent— Macrbmsib,  Innes  ft  Looan,  W.S. 


Present. 
Thb  Lord  Justice-Clerk. 

Lords  Touno  and  Adam. 

Francis  M'Allistbr,  Suspender — Asher — Moncreiff 

AQAINST 

BoBSRT  Duncan  Douolas,  RRspondent— i&?.-Oeit  (Macdonald) — 

Afuirhead, 

Lottery — Statute  4th  Geo.  IV.  c.  60,  sects.  41,  62,  and  67  (The 
Lotteries  Act,  1823) — Spboifioation  op  Offence — Conviction, 
General — Complaint — Court  op  Exchequer — Justice  op  thb 
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PSAGK — ^PbOSECUTOB,    TiTLB    OF — PENALTY —EOOUB    AND    VaOA-      1878. 

BOND — ^Dbbubtude — SuHMABT  Pbogedurb  Aot. — ^A  general  con-     '^^^ 
Tiction  convicting  of  tlje  contravention  charged  upon  a  Sum-  M*AllUter 
mary  complaint  before  the  Justices,  which  libelled  the  unrepealed    Doui^ias. 
part  of  section  41  of  4th  Oeo.  lY.  c.  60  (The  Lotteries  Act,  1823),  HishCourt, 
and  upon  which  procedure  was  taken  in  terms  of  the  67th  section,  '  '^^' 

suspended,  on  the  ground  of  want  of  specification  of  the  offence,  in  ^^^' 
respect  that  the  place  at  which  the  lottery  was  held,  and  the  per- 
sons to  whom  the  tickets  were  sold,  were  not  specified  in  the  com- 
plaint. 
Question  whether  it  is  competent  to  proceed  before  the  Justice  of 
Peace  Court  in  order  that  the  accused  may  be  adjudged  a  rogue 
and  vagabond  for  a  contravention  of  the  unrepealed  part  of  section 
41  of  the  Act  4  Geo.  IV.  c.  60  (The  Lotteries  Act,  1823)  and 
that  he  may  be  punished  as  such,  in  terms  of  section  67,  in  cases 
where  he  has  not  been  previously  proceeded  against  under  section 
62  before  the  Court  of  Exchequer,  at  the  instance  of  the  Lord 
Advocate,  for  the  penalty  pro>ided  in  said  41st  section. 

This  was  a  bill  of  suspension  and  liberation  presented 
by  Francis  McAllister,  Auctioneer,  Glasgow,  against 
a  conviction  and  sentence  pronounced  in  a  Justice  of  the 
Peace  Court  for  the  County  of  Lanark,  held  in  Glasgow, 
upon  a  complaint  under  the  Summary  Procedure  Act  at 
the  instance  of  Robert  Duncan  Douglas,  Procurator- 
Fiscal  of  Court,  which  set  forth — 

That  Francis  M'Allister,  now  or  lately  an  auctioneer  in  Olasgow, 
has  contravened  the  unrepealed  part  of  the  41st  section  of  the  Act  of 
Parliament,  passed  in  the  4th  year  of  the  reign  of  King  George  lY., 
chapter  60,  entituled  '  An  Act  for  granting  to  his  Majesty  a  sum  of 
money  to  he  raised  hy  Lotteries  ;'  in  so  far  as,  on  the  15th  day  of 
December,  1877,  within  the  premises  then  occupied  by  him  at  Nos. 
135  and  137  Argyle  Street,  in  the  city  of  Glasgow  and  county  of 
Lianark,  he  did  sell  several  or  one  or  more  tickets  or  chances  in  a 
lottery  not  authorised  by  the  said  Act,  or  any  other  Act  of  Parlia- 
ment,  to  be  sold,  in  which  lottery  a  plated  coffee  pot,  a  plated  teapot, 
a  plated  sugar  basin,  a  plated  cream  jug,  and  several  other  plated 
articles,  and  other  goods,  were  put  up  as  prizes ;  whereby  the  said 
Francis  McAllister  has  become  liable,  under  the  67th  section  of  the 
foresaid  Act,  to  be  adjudged  a  rogue  and  vagabond,  and  to  be  ordered 
to  be  imprisoned  for  any  period  not  exceeding  six  calendar  months, 
nor  less  than  one  month. 

May  it  therefore  please  your  Honours  to  grant  warrant  to  cite  the 
Francis  M'Allister  to  appear  before  you  to  answer  to  this  com- 
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1878.     plaint,  and  thereafter  to  conyiet  him  of  the  aforesaid  contravention^ 

l^o^g      and  adjudge  him  a  rogue  and  vagabond ;  and  order  him  to  sufifer  the 

M'AJibtMT  penalty  of  imprisonment,  as  provided  by  said  67th  section  of  said 

Dou^Ut.     Act. 


HiKhCoart, 

Mar.  20. 

»  ■ 

Susp.  Lib. 


*  Statute  36th  and  37th  Vic.  c.  91,  Statute  Law  Eevision  Act> 
1873,  sets  forth  in  the  Schedule,  with  reference  to  Statute  4th  Greo. 
lY.  c.  60,  '  An  Act  for  granting  to  his  Maje8tj  a  sum  of  money  to 
be  raised  by  Lotteries'  (9th  July,  1823),  '  that  it  is  repealed  in  part, 
namely  : — Except  Section  19  down  to  the  words  "  ceased  and  deter- 
mined." Sections  37  to  39.  Section  41  down  to  the  words 
"  authorized  as  aforesaid,"  and  from  **  such  person  "  to  "  hereinafter 
directed ;"  and  Sections  59  to  62,  67,  and  68.' 

Statute  4  th  Greo.  IV.  c.  60,  section  41,  so  far  as  unrepealed.  'And 
be  it  further  enacted  that  if  any  person  or  persons  shall  sell  any  ticket 
or  tickets,  chance  or  chances,  share  or  shares  of  any  ticket  or  tickets, 
chance  or  chances,  in  any  lottery  or  lotteries  authorized  by  any 
foreign  potentate  or  State,  except  such  as  are  or  shall  be  authorized 
by  this  or  some  other  Act  of  Parliament,  to  be  sold,  or  shall  publish 
any  proposal  or  scheme  for  the  sale  of  any  ticket  or  tickets,  chance  or 
chances,  share  or  shares,  of  any  ticket  or  tickets,  chance  or  chances, 
except  such  lottery  or  lotteries  as  shall  be  authorized  as  aforesaid, 

such  person  or  persons  shall  for  every  such  of&nce 

forfeit  and  pay  the  sum  of  fifty  pounds,  and  shall  be  deemed  a  rogue 
and  vagabond,  or  rogues  and  vagabonds,  and  shall  be  punished  as 
such  in  the  manner  hereinafter  directed.' 

Section  67.  ''And  be  it  further  enacted  that  if  any  peraon  shall 
be  brought  before  any  two  or  more  Justices  of  the  Peace  for  the 
county,  city,  liberty,  or  place  where  any  offence  against  this  Act 
shall  have  been  committed,  and  shall  be  convicted  of  any  offence  or 
offences  against  this  Act  by  such  Justices,  and  shall  be  adjudged  a 
rogue  and  vagabond,  then  and  in  every  such  case  such  Justices  shall, 
and  they  are  hereby  required  to  order  such  offender  to  be  sent  to  the 
house  of  correction,  there  to  remain  for  any  space  of  time  not  exceed- 
ing six  calendar  months  nor  less  than  one  calendar  month ;  and  if 
auch  person  shall  have  been  convicted  of  a  like  offence  under  this  or 
any  former  Act  for  granting  to  his  Majesty  any  sum  of  money  to  be 
raised  by  lotteries,  for  the  purpose  of  proof  of  which  former  convic- 
tion the  entry  in  the  book  kept  at  each  police  office  for  that  purpose 
ahall  be  deemed  good  and  sufficient  evidence,  then  and  in  that  case, 
in  addition  to  the  imprisonment  and  punishment  last  mentioned,  it 
shall  be  lawful  for  such  two  or  more  Justices  as  aforesaid,  at  their 
discretion,  to  order  the  offender  or  offenden  to  be  privately  whipped ; 
and  any  such  adjudication  or  conviction  under  this  Act  may  be  in 
the  form  following,  inutatis  mutandis,  that  is  to  say  [Here  fbllowa 
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The  suspender,  M'Allister,  having  appeared  before  the  1878. 
Justices  on  11th  March,  1878,  in  terms  of  his  citation  No.  (?. 
objections  were  stated  on  his  behalf  to  the  title  and  in-        «. 

stance  of  the  Procurator-Fiscal,  to  the  competency  of 

the  proceedings,  and  to  the  relevancy,  which  were  re-  M>r.  20. 
pelled,  and  he  pleaded  not  guilty,  and,  after  a  trial,  the  ^^^p-  ^***- 
following,  the  conviction  sought  to  be  suspended,  was 
pronounced  : — 

The  Justices,  in  respect  of  the  eridence  adduced,  convict  the  said 
Francis  McAllister  of  the  contravention  charged,  and  therefore  adjudge 
bim  to  be  a  rogue  and  vagabond,  and  order  him  to  be  imprisoned  in 
the  piison  of  Glasgow  for  the  period  of  one  calendar  month  from  this 
date  ;  and  grant  warrant  to  ofiBcers  of  Court  to  apprehend  him,  and 
convey  him  to  the  said  prison,  and  to  the  keeper  thereof  to  receive 
and  detain  him  accordingly. 

In  the  bill  the  suspender  pleaded  : — 

'  The  sentence  complained  of  is  illegal,  and  should  be 
suspended,  in  respect — The  respondent,  the  said  Robert 
Duncan  Douglas,  had  no  title  to  institute  or  insist  in  the 
complaint.  The  proceedings  were  incompetent  under 
the  Summary  Procedure  Act  The  41st  section  of  the 
Act  libelled  is  not  in  force  ;  and,  separatim,  it  did  not, 
and  does  not,  apply  to  the  facts  set  forth  in  the  minor. 
The  complaint  does  not  set  forth  to  what  person  or 
persons  the  tickets  were  sold.  The  sentence  does  not 
set  forth  the  persons  to  whom  the  tickets  were  sold.' 

AsHEB  and  H.  J.  Moncreiff,  for  the  Suspender. — The 

the  form].  And  such  proceedings  shall  not  be  subject  to  appeal,  nor 
shall  be  removed  or  removable  by  certiorari  or  otherwise  into  any 
eonit  whatever.' 

Section  62.  '  And  be  it  further  enacted,  that  all  pecuniary  penalties 
for  any  offence  against  this  Act  .  .  .  shall,  when  recovered,  go 
and  be  applied  to  the  use  of  His  Majesty,  his  heirs,  or  succsssors ;  and 
from  and  after  the  commencement  of  this  Act  it  shall  not  be  lawful  for 
any  person  whatever  ...  to  commence  or  enter  .  •  .  any 
action,  suit,  bill,  plaint,  or  information  for  the  reftx)very  of  any 
pecuniary  penalty  or  penalties  inflicted  by  this  Act  unless  the  same 
be  commenced,  entered,  filed,  and  prosecuted  ...  in  the  name 
of  His  Megesty^B  Advocate<^neral  in  the  Court  of  Exchequer  in 
Scotland,  if  such  offence  shall  be  committed  in  Scotland,  &c* 
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1M8.    grounds  upon  which  this  Bill  is  presented  are  substan- 
M^iV^'     tially  two,  viz. — ^first,  that  the  proceedings  were  incom- 
^  V-       petent  before  the  Justice  of  Peace  Court,  or  rather  that 
Highconrt,  ^^^  Procurator-Fiscal,  who  was  the   complainer  there. 
Mar.  20 .    }^q^  ^q  ^itlc  to  suc,  and,  second,  that  there  was  no 
Suap.  Lib.  relevant  complaint  against  the  suspender.     There  are 
only  a  few  sections  of  the  Statute  4th  Geo.  IV.  c.  60  left 
by  the  Statute  Law  Revision  Act  (36th  and  37th  Vict. 
91,  Schedule).    The  statute  of  Geo.  IV.  was  originally 
passed  for  the  purpose  of  authorising  and  regulating 
public  lotteries,  and  those  sections  which  relate  to  private 
lotteries  only  are  retained.      By  the  41st  section,  upon 
>  which  the  prosecution  proceeded,  it  is  enacted  that  any 
person  selling  a  ticket  for  a  lottery,  not  authorised  by  Act 
of  Parliament,  shall  forfeit  and  pay  a  sum  of  £50,  and 
shall  also  be  deemed  a  rogue  and  vagabond,  and  punished 
as  such  in  manner  after  provided — the  punishment  being 
cumulative.     And  the  62nd  section  provides  that  the 
pecuniary  penalties  for  offences  against  the  Act  are  only 
to  be  sued  for  in  Scotland  in  the  Court  of  Exchequer, 
and  in  the  name  of  the  Lord  Advocate.    Lastly,  the  67th 
section,  which  is  also  founded  on  in  the  complaint,  pro- 
vides that  where  a  person  is  brought  before  two  Justices 
of  the  Peace  and  convicted  of  an  o£Eence  against  the  Act 
he  shall  be  adjudged  a  rogue  and  vagabond ;    and  in 
every  such  case  the  Justices  are  required  to  send  the 
party  to  the  house  of  correction  for  not  more  than  six 
months  and  not  less  than  one  month.     The  prosecutor 
in  the  present  case  has  selected  the  41st  section  upon 
which  to  proceed,  and  having  presented  his  complaint 
to  the  Justices,  founding  on  that  section,  he  asks  them 
to  exercise  their  statutory  jurisdiction  and  adjudge  the 
accused,  the  present  suspender,  a  rogue  and  vagabond, 
and  to  imprison  him  in  terms  of  section  6  7,  without  con- 
cluding for  the  other  consequences  of  the  offence  declared 
in  section  '41,  viz. — ^the  penalty  of  £50.    But  the  punish- 
ment in  section  41  is  cumulative  ;  and  being  deemed  a 
rogue  and  vagabond  does  not  attach  to  the   offence 
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simply,  but  to  the  oflFence  when  followed  by  an  award    ^^"^Q- 
of  a  £50  penalty  in  the  Court  of  Exchequer.     The  pro-  ^^jijj-j^, 
secutor  having  selected  section  41  as  the  proper  section  ^^J'-,^^ 
upon  which  to  proceed,  he  can  only  do  so  in  the  manner  HiRhCourt, 
therein  prescribed.     The  first  thing  to  be  done,  in  terms      ^' 


1        •         i_      Suip.  Libi 

of  its  provision,  is,  to  sue  for  the  money  penalty  m  the 
Court  of  Exchequer,  and  the  next,  is,  upon  a  convic- 
tion therefore  being  there  obtained,  the  offender  is  then 
to  be  brought  before  the  Justices,  who  are  empowered 
to  adjudge  him  to  be  a  rogue  and  vagabond  and  to  im- 
prison for  the  period  mentioned.  We  contend  that  it 
was  incompetent  for  the  prosecutor,  libelling  section  41, 
to  restrict  his  conclusion  to  one  portion  of  the  punish- 
ment authorised,  and  to  proceed  before  the  Justices  there- 
for, without  first  proceeding  before  the  Court  of  Ex- 
chequer for  the  penalty.  Gardner  v.  Dymock,  High 
Court,  Jan.  9,  1865,  Irv.  voL  v.  p.  13.  The  provisions 
in  section  67  do  not  apply  to  prosecutions  under  section 
41.  In  the  earlier  statutes  relating  to  lotteries  there  was 
provision  made  for  inflicting  a  penalty  for  some  offences, 
and  for  others  for  adjudging  the  offisuder  to  be  a  rogue 
and  vagabond,  and  the  provision  in  section  67  was  to 
enable  a  prosecution  to  be  brought  before,  and  a  punish- 
ment to  be  inflicted  by,  the  Justices  in  those  cases 
where  no  penalty  was  authorised.  (27th  Geo.  III.  c. 
1,  sec.  2,  and  42nd  Geo.  III.  c.  119,  sec.  2.)  It  is  clear 
therefore  that,  this  being  the  first  occasion  upon  which 
a  prosecution  has  been  brought  in  Scotland  under  this 
statute,  the  prosecutor  has  fallen  into  error,  and  has  pro- 
ceeded in  the  wrong  Court  and  under  a  wrong  section. 

Further,  the  complaint  is  not  sufficiently  specific. 
Although  the  words  in  the  statute  have  been  used,  that 
is  not  sufficient.  Neither  the  circumstances  in  which 
the  tickets  were  sold,  nor  the  persons  to  whom  they 
were  sold  are  set  forth,  nor  is  it  said  that  these  were 
to  the  prosecutor  unknown.  It  is  not  even  said  w^ere 
the  lottery  took  place.  The  person  who  is  injured  must 
always  be  set  forth  in  a  criminal  libel  such  as  this. 

VOL.  IV.  c 
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1878.    There  is  here,  however,  nothing  to  identify  the  particular 
.,^*!;?-     sal^  or  lottery  which  can  certiorate  the  accused  that  he 

McAllister       .  ,        '^    . 

»•  will  not  be  subjected  to  a  second  prosecution  upon  the 
Highconrt"  ^^^^^  spcctes  focti.  The  complaint  is  besides  too  vague 
Mar.  20.  j^  g[yQ  ^j^^  accuscd  Sufficient  notice  to  enable  him  to 
"*^'  ***'  meet  the  charge.  And  the  conviction  being  general, — 
merely  referring  to  the  complaint,  which  is  itself  vague 
and  irrelevant,  for  the  description  of  the  oflfence  of  which 
the  accused  was  found  guilty, — ^it  also  is  void  from  uncer- 
tainty. Lastly,  the  statute  libelled  has  been  in  desuetude 
in  Scotland,  and  ought  therefore,  we  submit,  to  be  at 
least  strictly  interpreted. 

The  Lord  Justice-Clerk. — Has  there  ever  been  a 
prosecution  in  Scotland  under  it  1 

AsHER  and  Monoreiff,  for  the  Suspender. — ^There  is 
no  instance  of  any  proceedings  having  taken  place  imder 
the  Act  in  Scotland,  although  they  have  taken  place  in 
England.  The  Qv£en  v.  Tedenham,  1841,  Downing  s 
Reports,  p.  937,  and  10  L.J.  Mag.  Cases,  p.  163. 

The  Solicitor  General  and  Muirhead,  for  the  Re- 
spondent.— ^The  charge  is  brought  under  that  part  of  the 
statute  upon  which  the  jurisdiction  of  the  Justices  is 
based,  and  it  sets  forth  the  offence,  which  is  that  of  sell- 
ing tickets  or  chances  in  a  lottery  upon  a  particular  day, 
with  sufficient  specification.  The  offence  is  not  that  of 
selling  to  any  particular  individual,  and  it  is  not  neces- 
sary that  the  person  to  whom  the  tickets  were  sold 
should  be  set  forth.  The  case  is  analogous  to  prosecu- 
tions under  the  Public  Houses  Acts,  in  which  it  has  been 
frequently  held  that  it  is  not  necessary,  in  complaints  for 
breach  of  certificate,  to  set  forth  the  persons  to  whom 
liquor  was  sold.  The  locv^  of  the  offence  is  also  suffi- 
ciently set  forth  as  being  the  premises  occupied  by  the  ac- 
cused. It  would  be  incompetent  to  try  the  accused  again 
for  a  sale  of  lottery  tickets  which  took  place  upon  the  date 
libelled  and  within  those  premises.  The  complaint  was 
also  competently  brought  before  the  Justices  at  the 
instance  of  the  respondent.     Section  41  declares  that  the 
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offender  shall,  besides  the  forfeiture  of  the  penalty,  be    1878. 
deemed  a  rogue  and  vagabond.     That  does  not  amount     No.  6. 
to  saying  that  he  shall  be  convicted  by  the  Court  of       v. 
Exchequer  of  being  a  rogue  and  vagabond.     The  expres-  — — — 
siiii  *  deemed '  implies  that  a  conviction  and  punishment   mm-.  20. 
for  that  is  to  follow.     The  being  convicted  of  being  a  ^"p-  ^*^- 
rogue  and  vagabond  is  by  the  41st  section  contemplated 
not  as  a  consequence  of  being  convicted  and  fined  in  the 
Court  of  Exchequer,  but  as  a  consequence  of  being  con- 
victed of  a  contravention  of  the  Act.     Section  67  con- 
templates a  conviction  being  obtained  before  the  Jus- 
tices, in  order  to  punishment,  just  as  much  as  the  62nd 
does  a  conviction  before  the  Court  of  Exchequer  for  the 
purpose  of  recovering  the  penalty.     It  was  therefore 
quite  competent  to  proceed  before  the  Justices  under 
section  67,  and  to  found  on  that  part  of  the  41st  section 
which  declares  the  offence.      If  a  prosecution  had  taken 
place  before  the  Court  of  Exchequer,  and  a  conviction 
had  followed,  it  might  be  that  an  extract  thereof  would 
be  received  by  the  Justices  as  suflScient  evidence  that 
the  offence  had  been  committed  :  but  even  then  the  67th 
section  contemplates  that  the  Justices  should  have  power 
to  convict  of  the  offence  ;  and,  where  no  prosecution  had 
preceded  in  the  Court  of  Exchequer,  that  section  clearly 
contemplates  that  the  Justices  should  proceed  after  hear- 
ing evidence. 

Lord  Young. — The  charge  here  is  that  the  party 
accused  did,  on  a  particular  day  and  in  a  particular  place 
in  Argyle  Street,  Glasgow,  sell  several  or  one  or  more 
tickets  or  chances  in  a  lottery  not  authorised  by  the  Act 
4  Greo.  IV.,  c.  60,  or  by  any  other  Act  of  Parliament,  to 
be  sold,  in  which  lottery  (for  this  is  all  we  have  to 
identify  it)  a  plated  coffee-pot,  a  plated  tea-pot,  a  plated 
sugar-basin,  a  plated  cream-jug,  and  other  goods,  Ytere 
put  up  as  prizes.  The  conviction,  which  proceeded  upon 
the  examination  of  four  witnesses,  is  in  these  terms  :  — 
'  The  Justices,  in  respect  of  the  evidence  adduced,  con- 
vict the  said  Francis  McAllister  of  the  contravention 
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1878.    charged/ — ^that  is,  of  having,  at  the  time  and  place  men- 
No.  6.    tioned,  sold  several  or  one  or  more  tickets  or  chances  in 

McAllister  ' 

V.       a  lottery  not  authorised  by  Act  of  Parliament  to  be  sold, 

HiKhcourtt  ^^-     There  is  nothing  to  identify  the  lottery,  unless  it 

^^''-  ^^'  be  considered  a  sufficient  identification  that  there  wa*  a 

Suip.  Lib.  pja^^jgj  coffee-pot  and  other  articles  put  up  as  prizes.     It 

is  not  identified  by  place,  time,  or  any  other  feature, 

except  that  these  articles  were  the  prizes.     The  lottery 

might  have  been  drawn  in  Glasgow,  or  Edinburgh,  or 

Inverness,  or  elsewhere.     And  whether  it  was  one  ticket 

the  appellant  sold,  or  two,  or  what  number,  the  Justices, 

who  convicted,  say  they  do  not  know,  but  they  convict 

him  of  selling  *  several,  or  one  or  more,'  and  they  do  not 

even  mention  one  of  the  persons  to  whom  he  sold  a 

ticket.     In  short,  I  have  not  seen  anything  in  criminal 

practice  so  loose  as  this,  either  in  the  charge  or  in  the 

conviction. 

I  do  not  see  anything  that  any  of  the  accused  parties 
here  could  pitch  upon  in  order  to  plead  his  conviction 
or  punishment  against  another  prosecution.  Or,  if  an 
acquittal  had  followed  instead  of  a  conviction,  I  do  not 
see  anything  to  which  the  party  acquitted  could  point  in 
order  to  shew  that  he  had  already  been  tried  and  ac- 
quitted, if  sought  to  be  tried  again  on  the  same  charge. 
Now,  I  think  it  is  a  rule  that  every  conviction  must 
be  so  specific  that  a  party  shall  at  least  be  quite  safe,  by 
reference  to  it,  against  being  tried  over  again  for  the 
same  offence  of  which  he  is  thereby  convicted,— just  as 
a  charge,  in  order  to  be  relevant,  must  be  so  specific  that 
an  acquittal  following  upon  it  shall  be  available  to  the 
party  as  an  identifiable  acquittal,  which  shall  be  plead- 
able  if  he  is  again  charged  upon  the  same  offence.  On 
that  ground  I  should  not  be  for  sustaining  this  convic- 
tion. And  I  must  say  that  in  a  prosecution,  such  as 
this,  of  a  highly  penal  character,  in  which  a  man  may 
be  adjudged  a  rogue  and  a  vagabond  (for  ever,  I  sup- 
pose), and  in  a  proceeding  under  a  statute  which  the 
public  prosecutor  admitted  has  only  lately   been  un- 
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earthed,  I  am  disposed  to  exact  some  strictness  in  the    1^78. 


charge,  and  in  the  conviction  ; — at  all  events  I  am  not     no.«. 
prepared  to  accept  this  looseness,  which  is  of  an  excep-       v. 

^  1      x_  .  Douglas. 

tional  character.  — — — 

But  I  am  also  very  much  impressed,  although  I  feel  Mar.  20. ' 
the  case  to  be  one  not  unattended  with  difficulty,  with  Suap.  ub. 
the  argument  which  has  been  stated  to  us  for  the  appel- 
lant upon  clauses  41  and  67  of  the  Act  4  Geo.  IV.,  c. 
60.  The  prosecution  bears  to  be  upon  both.  The  com- 
plaint charges  a  contravention  of  clause  41,  whereby  the 
party  complained  of  has  '  become  liable  under  clause  67 
to  be  adjudged  a  rogue  and  vagabond,  and  to  be  ordered 
to  be  imprisoned  for  a  period  not  exceeding  six  months  * 
nor  less  than  one  month.'  Now,  selling  a  lottery  ticket, 
the  lottery  and  sale  being  such  as  are  not  authorised  by 
Act  of  Parliament,  is  an  offence  under  the  41st  section, 
and  the  leading  and  primary  punishment  of  the  offence 
under  that  clause  is  that  the  offender  shall  forfeit  and  pay 
the  sum  of  £50.  That  is  not  the  only  consequence  of  the 
offence,  but  ifc  is  the  first  consequence  mentioned.  The 
other  consequence  is  subsidiary,  for  it  is  introduced  by  the 
words,  *  and  shall  also,' — ^he  shall  pay  the  sum  of  £50 
upon  being  convicted  of  the  offence,  *  and  shall  also  be 
deemed  a  rogue  and  vagabond,'  with  certain  unpleasant 
consequences  attaching  to  that  sentence,  that  is,  *  shall  be 
punished  as  such  in  the  manner  hereinafter ' — in  the  67th 
section — *  directed.'  Now,  by  the  62nd  section  of  the 
Act  the  penalty  for  this  offence  can  only  be  recovered  in 
the  Court  of  Exchequer  at  the  instance  of  Her  Majesty's 
Advocate.  Of  course,  the  condition  of  its  being  recovered 
there  is,  that  the  offence  shall  be  charged  there  and  estalv 
lished  there  to  the  satisfaction  of  the  Court.  Her  Majesty's 
Advocate,  suing  for  the  penalty,  as  he  alone  can  do,  must 
there  charge  the  offence,  and  there  prove  it ;  and  it  is  only 
if  the  Court  hold  it  to  be  proved — that  is  to  say,  con- 
vict the  offender  of  the  offence  inferring  it — that  they 
can  adjudge  him  to  pay  £50.  And  the  statute  provides, 
as  I  read  it,  that,  the  Court  of  Exchequer  having  con- 
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1878.    victed  him  of  the  oflFence,  and  adjudged  him  to  pay  the 
M^l'iuier  ™^  ^^  ^^^*  ^^  ®^^  *^  ^  deemed  a  rogue  and  vaga- 
Dou'ias.  ^^^»  *^^  ^^^  ^®  punished  as  by  the  Act  it  is  provided 
Highooart  ^^S^^  ^°^  vagabouds  are  to  be  punished.     I  think  that 
^*^'  ^'  the  enactment,  *  shall  be  punished  in  the  manner  herein 
sunp.  ub.  provided '  does  not  mean  that  there  is  to  be  another  trial, 
before  an  inferior  tribunal,  to  see  whether  he  is  a  rogue 
and  vagabond  or  not.     It  does  not  refer  to  any  further 
prosecution.    It  refers  only  to  the  manner  of  punishment, 
and  merely  applies  to  the  accused  the  scheme  of  punish- 
ment which  the  statute  provides ; — the  oflfence  having 
been  charged,  and,  ex  hypothesis  conviction  having  fol- 
•  lowed,  there  is  no  room  for  any  further  prosecution. 
What  follows  the  conviction  is  matter  of  punishment,  first 
a  fine,  and  second  the  being  deemed  a  rogue  and  vaga- 
bond, and  punished  as  a  rogue  and  vagabond  is  directed 
to  be  punished.     There  is  to  be  no  trial  thereafter  of 
whether  he  is  to  be  deemed  a  rogue  and  vagabond.  He  is 
to  be  deemed,  as  a  necessary  consequence  of  his  conviction 
by  the  Court  of  Exchequer,  a  rogue  and  vagabond.  He  is 
deemed  a  rogue  and  vagabond  by  the  statute  addressing 
itself  in  that  language  to  the  Court  in  which  the  convic- 
tion is  pronounced.     But  we  need  not  determine  that 
point,  although  it  is  according  to  the  view  which  I  at 
present  have,  that  the  Court  of  Exchequer,  in  a  com- 
petent prosecution,  convicting  of  the  oflFence,  not  only 
imposes  a  penalty,  but  deems  a  man  a  rogue  and  vaga- 
bond, and  punishes  him  in  the  manner  in  which  by  the 
statute  a  rogue  and  vagabond  is  directed  to  be  punished. 
But  at  aU  events  the  argument,  and  the  only  one  which 
is  maintained  on  the  part  of  the  prosecutor,  and  in  sup- 
port  of  the  conviction  here,  is,  that  there  exists  an  alto- 
gether independent  tribunal   which   may  try  for  the 
oflfence,  involving  punishment  as  being  deemed  a  rogue 
and  vagabond ;  that  before  that  independent  tribunal, 
being  the  Court  of  Justices,  a  prosecution  might  take 
place,  independent  altogether  of  any  proceedings  before 
the  Court  of  Exchequer,  that  is  to  say,  whether  such 
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proceedings  have  been  taken  in  the  Court  of  Exchequer  1£^- 
or  not,  in  which  prosecution  before  the  Justices  a  person  ^,^0  .®- 
accused  might  be  tried  for  the  offence  in  question,  and  «•• 
might  be  convicted  or  acquitted.  But  it  is  clear  that  ^.  ^^^^^^ 
the  acquittal  would  have  no  effect  whatever  upon  Her  M"-  '^- 
Majesty's  Advocate,  or  a  prosecution  at  his  instance  be-  ^^^  ^^^' 
fore  the  Court  of  Exchequer,  or  upon  that  Court,  who 
might,  nevertheless,  convict  of  the  charge  in  the  prosecu- 
tion before  them  and  impose  a  penalty,  with,  the  statute 
says,  the  consequence  of  the  panel  being  deemed  a  rogue 
and  vagabond.  Again,  according  to  this  argument,  if 
the  Justices  were  to  convict  the  accused,  and  adjudge 
him  to  be  a  rogue  and  vagabond,  the  Court  of  Ex- 
chequer might,  in  a  prosecution  before  them, — which 
it  is  admitted  is  competent,  and  primarily  that  which 
llie  statute  suggests, — ^acquit  him,  and  find  him  not 
guilty  of  the  offence,  and  he  would  then  be  in  this 
position,  that,  by  the  Superior  Court,  at  the  instance  of 
the  higher  prosecutor,  and  upon  the  more  deliberate 
triaJ,  he  would  have  been  acquitted  of  the  offence  alto- 
gether— ^found  not  guilty  of  it,  and  yet  stand  convicted 
by  the  Justices.  I  do  not  think  the  Act  of  Parliament 
contemplated  such  results  as  these,  and  I  am  disposed 
even  to  strain  somewhat  to  avoid  them,  they  are  so 
anomalous — so  far  as  I  can  remember  at  this  moment,  so 
unprecedentedly  anomalous  and  inconvenient.  I  quite 
understand  the  other  view  of  resorting  to  the  Superior 
Court  to  recover  that  which  is  the  primary  consequence 
of  the  offence,  namely,  a  penalty,  and  that  then,  if  the 
panel  is  convicted  there,  the  statutory  consequence  of 
the  penalty  being  awarded  follows,  that  the  offender  is 
to  be  deemed  a  rogue  and  vagabond,  and  the  Justices 
are  to  be  resorted  to  as  mere  machinery  to  put  him  into 
jail,  not  as  a  Court  to  try  for  the  offence  and  pronounce 
him  guilty,  but  to  carry  out  the  punishment  which  the 
statute  has  attached  to  the  conviction  already  obtained. 
I  understand  that  view  ;  but  the  prosecutor  is  not  here 
proceeding  upon  it.      But  the  idea  of  there  being  two 
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1878.    independent  tribunals  to  try  a  man  for  the  same  offence, 

No.  6.     the  one  with  a  view  to  impose  a  penalty,  and  the  other 

V.       to  send  him  to  jail,  and  which  have  perfect  independence 

^°^  ^  and  freedom  of  judgment,  is  one  which  I  cannot  in  any 

A&T.  20.  •  manner  assent  to.     Upon  that  ground,  therefore,  I  am  of 


Biitp.  Lib.  opinion  that  this  conviction  ought  to  be  set  aside. 

Lord  Adam. — Upon  the  last  ground  of  judgment  I 
entertain  a  different  opinion  from  that  which  has  just 
been  expressed  by  Lord  Young.  This  complaint  is 
founded  on  the  41st  and  G7th  sections  of  the  Act,  and, 
as  I  read  it,  goes  to  the  4 1st  section  for  a  description  of 
the  mode  and  manner  in  which  the  alleged  act  has  been 
committed,  and  to  the  67th  section  for  a  description  of 
the  mode  and  manner  in  which  the  offence  shall  be 
punished.  I  am  not  prepared  to  come  to  the^  conclusion 
that  the  effect  of  no  proceedings  having  been  taken  in 
the  Court  of  Exchequer  to  exact  the  pecuniary  penalty 
imposed  by  the  41st  section  is  sufficient  to  exclude  pro- 
ceedings being  taken  before  the  Justices  under  the  41st 
and  67th  sections.  As  I  read  the  67th  section  of  the 
Act  it  means,  that  when  an  offence  has  been  committed 
under  this  Act  the  proceedings  may  be  taken  before  the 
Justices,  and  upon  conviction  certain  results  will  follow. 
It  is  said  that  the  6  7th  section  has  no  operation  where 
an  offence  has  been  committed,  unless  proceedings  to 
recover  the  penalty  have  been  taken  in  the  Court  of 
Exchequer,  which  is  the  only  competent  tribunal.  But 
I  do  not  see  why,  though  the  proceedings  to  recover  the 
pecuniary  penalty  do  not  happen  to  have  been  taken 
under  the  41st  section,  an  offence  committed  against  the 
Act  is  not  punishable  by  the  Justices  under  the  distinct 
provisions  of  the  41st  and  67th  sections.  Upon  that 
ground  I  dissent  from  the  judgment  proposed  by  Lord 
Young.  Suppose  proceedings  had  been  taken  in  the 
Court  of  Exchequer  under  the  41st  section  for  the  re- 
covery of  the  penalty,  and  the  penalty  had  been  imposed, 
the  result  would  be  that  the  panel  would  be  deemed  a 
rogue  and  vagabond.      And  it  appears  to  me  that  the 
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construction  of  the  statute  is  this — ^that,  having  gone  to    1^78. 
the  Civil  Court,  so  to  speak,  for  recovery  of  a  penalty,     No.  e. 
there  is  nothing  to  prevent  proceedings  of  a  more  crimi-       ». 
nal  nature  being  taken  under  the  6  7th  section  to  inflict  g.^^^^^^^- 
a  punishment ;  and  1  should  have  thought  that  the  proof   ^"•-  '^^' 
before  the  Judges  of  the  Civil  Court,  and  the  conviction  ^'^"p-  ^*^- 
under  the  4l8t  section,  must  have  been  held  by  the  Jus- 
tices as  conclusive  of  the  fact  that  the  panel  was  to  be 
deemed  a  rogue  and  vagabond.      But  there  is  nothing 
to  shew  that  that  is  the  only  course  which  can  be  fol- 
lowed, or  that  the  procedure  here  has  been  incompetent. 
Upon  these  grounds,  I  would  be  inclined  to  say  that  the 
conviction  under  the  complaint  was  well  founded. 

But,  with  great  difficulty,  I  have  come  to  be  of  opinion 
with  Lord  Young  upon  the  first  ground — ^that  the  speci- 
fication of  the  offence  in  the  libel  is  not  sufficient.  I  think 
there  is  a  want  of  description  to  identify  the  particular 
acts,  so  as  to  make  it  clear  that  no  subsequent  conviction 
could  be  obtained  for  the  same  offence ;  and  upon  that 
ground  I  think  that  the  conviction  cannot  stand. 

The  Lord  Justice-Clerk. — Upon  the  more  impor- 
tant question,  and  that  upon  which  your  Lordships 
have  differed,  I  wish  to  reserve  my  opinion,  for  I  agree 
with  your  Lordships  that  upon  the  narrower  ground  the 
conviction  cannot  stand.  In  regard,  however,  to  the 
general  question,  without  intending  to  express  my 
opinion,  because  the  question  may  arise  again,  I  think 
there  are  some  very  important  considerations  which 
rather  miUtate  in  favour  of  this  conviction,  and  against 
the  arguments  which  have  been  used  to  impugn  it.  The 
statute  in  question,  though  not  in  desuetude,  is  certainly 
antiquated.  Its  object  was  not,  primarily,  to  prohibit 
private  lotteries,  but  to  provide  for  the  state  lotteries, 
which  were  there  sanctioned  and  regulated,  and  it  is  in 
regard  to  offences  in  the  management  of  these  state 
lotteries  for  the  most  part  that  these  prosecution  clauses 
occur.  Now,  there  are  a  good  many  of  them  in  all,  and 
they  are  all  followed  with  penalties.     Reading  the  67  th 
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1 878.    section  and  other  sections,  I  have  been  unable  to  bring 
^Na  «.     myself  to  the  conclusion  that  this  conviction  should  be 

McAllister 

t^.  quashed  upon  the  ground  that  it  was  not  competent  to 
HiffhOourt,  pro<^^6<i  before  the  Justices  to  have  the  suspender  found 
J'^"-  ^'  to  be  a  rogue  and  vagabond,  and  to  have  him  punished 
accordingly,  simply  because  there  had  been  no  previous 
prosecution  for  the  pecuniary  penalty.  The  commission 
of  the  act  itself  is  the  ground  of  the  accused  being  found 
to  be  a  rogue  and  vagabond.  On  the  whole,  therefore,  I 
should  not  be  disposed  to  say  that  the  Justices  were  not 
competent  to  entertain  the  complaint  upon  that  ground. 
I  see  there  is  a  difficulty,  although  I  think  I  see  an  an- 
swer to  it.  But  on  the  whole  of  that  matter  I  reserve 
my  opinion. 

On  the  second  ground,  I  have  come  to  be  very  clearly 
of  opinion  that  this  is  a  criminal  proceeding  of  a  very 
stringent  kind,  and  calculated  to  stamp  a  very  criminal 
character  upon  the  offender  ;  and  it  is  necessary  that  the 
offence  should  be  so  described  that  the  accused  should  be 
able  to  defend  himself,  and  should  be  able  to  say  that  he 
has  been  convicted  or  acquitted  of  that  specific  offence. 
I  think  it  essential  that  the  accused  should  have  such 
specification  of  the  mode  and  manner  in  which  the  alleged 
sale,  or  offer  to  sell,  had  taken  place,  as  to  make  him 
reasonably  able  to  defend  himself.  I  accordingly  concur 
that  the  conviction  cannot  stand  upon  the  last  point, 
namely,  that  the  specification  was  not  sufficiently  precise. 
The  following  was  the  Interlocutor  pronounced : — 
'Edinburgh,  iOth  March,  1878. — *  In  respect  of  the 
want  of  specification  of  the  offence  charged  in  the  com- 
plaint, pass  the  bill,  suspend  the  conviction  and  sentence 
complained  of  simpliciter :  Ordain  the  Clerk  of  the 
Justice  of  Peace  Court,  Glasgow,  to  deliver  up  to  the 
complainer  the  sum  of  £50  sterling,  consigned  in  his 
hands  under  interlocutor  of  this  Court,  dated  13th 
March  current :  Find  the  respondent  liable  in  expenses,' 
&c. 

Ag«nt  for  SuHpender— J.  Y.  Gutuair,  8.B.C. 
Agent  fur  Uottpoadcut—J.  Auldjo  Jamikijon,  W.S 
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Present. 
The  Lord  Justige-Clebk. 
Lords  Touno  and  Adam. 
Peter  M'Call,  Appellant — R.  V.  Campbell 

AGAINST 

Georob  Wood,  Bespondent — MackirUosh, 

PoBLic  House — Breach  of  Certificate — Keeping  Open  House^ — 
Statute  25th  and  26th  Vict.  o.  35,  Schedule  A,  No.  2  (Public 
Houses  Acts  Amendment  (Scotland)  Act,  1862.) — Held  that,  the 
fact  of  a  publican  having  permitted  persons,  who  had  been  served 
with  liquor  in  his  house  before  11  o'clock  p.m.,  when  it  was  closed, 
to  remain  for  15  minutes  thereafter,  did  not  warrant  his  being  con- 
yictcsd  for  breach  of  his  certificate,  on  the  ground  that  he  had  kept 
open  house  after  prohibited  hours,  there  being  no  proof  that  liquor 
was  supplied  or  drinking  carried  on  after  11. 

This  was  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act,  at  the  instance  of  Peter  M^Call,  a  publi- 
can in  Coltbridge,  Edinburgh,  against  a  conviction  and    M^caii 
sentence  pronounced  by  two  Justices  of  the  Peace  for    w^. 
the  CJounty  of  Edinburgh,  upon  a  complaint  under  the  HighCourt. 
public  Houses  Acts,  at  the  instance  of  George  Wood,    ^  ^^ 
Procurator-Fiscal  of  Court. 

The  appellant  was  charged  Mrith  breach  of  certificate 
by  keeping  open  house,  and  permitting  or  suffering  drink- 
ing therein,  or  seUing  or  giving  out  excisable  Uquors 
therefrom  after  11  o'clock  at  night  of  the  26  th  January 
1878.  The  Justices  convicted  of  the  *  offence  charged' 
on  the  ground,  as  was  stated  in  the  Case  on  appeal, 
'  that  in  the  circumstances  of  the  case,  and  keeping  in  view 
the  terms  of  his  certificate,'  (25th  and  26th  Vict.  c.  35, 
Schedule  A,  No.  2)  '  the  appellant  did  keep  open  his 
public  house  after  eleven  of  the  clock  at  night.' 

In  the  Case  on  appeal  the  Justices  stated  that  they 
held  it  proved  that  on  the  occasion  in  question  a  party 
of  five  or  six  men  had  been  in  the  appellant's  public 
house  and  had  been  supplied  with  drink  before  eleven 


1878. 
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1878.     o'clock,  that  some  of  the  party  remained  within  the 

«S;  l\     public  house  until  at  least  fifteen  minutes  after  eleven 

^V,     o'clock,  that  the  door  of  the  public  house  was  locked 

Highcourt  ^^  bolted  after  eleven  o'clock,  except  when  the  parties 

^^^^^^'  were  leaving  the  house,  and  that  no  one  entered  the  house 

Appeal.    ^^^^  eleven  o'clock.     It  was  further  proved  that  after 

the  hour  of  eleven  there  were  glasses  on  the  bar  and  also 

in  the  parlour  oflF  the  bar,  but  it  was  not  proved  that  any 

liquor  was  supplied  after  eleven  o'clock. 

The  question  submitted  to  the  Court  was  : — ^Whether, 
in  the  state  of  matters  so  proved,  the  appellant  did,  in 
the  sense  of  the  statute,  keep  open  his  public  houso 
after  eleven  o'clock  at  night  and  thus  was  guilty  of  a 
breach  of  his  certificate. 

Lord  Young. — It  seems  to  me  exceedingly  unfortu- 
nate that  a  statute  which  ought  to  be  thoroughly  intel- 
ligible to  publicans,  whom  it  immediately  affects,  and 
tho&e  Magistrates  who  are  charged  with  the  construing 
of  it,  should  have  given  rise  to  so  many  questions,  and 
continue  to  give  rise  to  them.  There  are  three  offences 
in  that  part  of  a  publican's  certificate  to  which  the  com- 
plaint in  the  present  case  refers.  The  publican  is  pro- 
hibited, between  certain  hours,  from  keeping  open  house, 
from  permitting  or  suffering  drinking  on  any  part  of  the 
premises,  and  from  selling  or  giving  out  any  liquors. 

Now,  I  have  no  difficulty  in  interpreting  the  words  '  do 
not  keep  open  house '  to  mean  do  not  keep  open  house 
for  the  sale  of  liquors  in  the  way  of  trade.  And  although 
all  the  three  offences  I  have  specified  are  referred  to  in 
the  complaint,  the  Justices  have  convicted  the  appel- 
lant of  only  one,  namely,  that  of  keeping  open  house. 
They  have  not  found,  and  I  presume  there  was  nothing 
which,  in  their  opinion,  warranted  them  in  finding,  that 
there  was  drinking  in  point  of  fact,  or  the  sale  of  liquor 
after  eleven  o'clock.  I  do  not  say  that  the  statement  of 
facts  submitted  is  not  such  as  might  have  justified  a 
finding,  on  the  part  of  the  Justices,  that  there  was 
drinking  after  eleven  o'clock.     But  they  have  not  so 
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found.     They  have  only  found  that  the  appellant  kept     1878. 
open  house.     It  appears  to  me,  upon  the  statement  laid     No.  7. 
before  us,  that  that  was  precisely  the  thing  that  he  did       v. 
not  do.     The  appellant  shut  his  house  at  eleven  o'clock.  --— ; — 

nil  I'll       HiRhCourt 

There  was  a  party  of  individuals  there  that  night  who  M>r.  14. 
had  been  admitted  before  that  hour,  some  of  whom  did  ^pp^- 
not  depart  till  fifteen  minutes  after  that  hour,  and  the 
door  was  only  opened  to  let  them  out.  Anybody  going 
there  after  eleven  would  have  found  the  house  shut,  and 
there  is  no  reason  to  suppose  that  if  he  had  asked  ad- 
mission he  would  have  been  told  otherwise  than,  accord- 
ing to  the  fact,  that  the  house  was  shut.  That,  to  my 
mind,  does  not  constitute  keeping  open  house.  If  the 
Magistrates,  in  the  exercise  of  their  judgment  and  dis- 
cretion, found  that  these  persons  really  were  drinking 
after  eleven,  or  that  liquor  was  being  sold,  it  might  have 
been  different.  But  where  a  few  persons  stop  for  fifteen 
minutes  on  the  premises,  even  though  it  be  to  finish 
their  glass,  it  would  be  pushing  the  statute  beyond  what 
I  am  disposed  to  do,  to  hold  that  thereby  the  terms  of 
the  publican's  certificate  had  been  contravened.  When, 
then,  the  Justices  upon  those  facts  held  that  the  appel- 
lant was  guilty  of  keeping  open  house,  that  is  to  say, 
keeping  his  house  open  for  the  sale  of  excisable  liquors, 
I  think  that  was  erroneous,  and  would  suggest  that  your 
Lordships  should  set  aside  the  conviction  on  that 
ground. 

The  Lord  Justice-Clerk  and  Lord  Adam  concurred. 
The  following  was  the  Interlocutor  pronounced  : — 
*  Edinburgh,  lUh  March  1878. — *  Having  considered 
this  Case,  and  heard  Counsel  for  the  parties,  sustain  the 
appeal :  Reverse  the  determination  of  the  Justices  :  Find 
the  appellant  entitled  to  expenses,  which  modify  to  seven 
guineas,  for  which,  and  one  guinea  as  the  dues  of  ex- 
tract, decern  against  the  respondent.' 

Agent  tor  the  Appellaat— A.  Wtllib,  W.& 
Agent  for  the  Beipondent — Paett. 
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NORTH   CIRCUIT. 

ABERDEEN. 

Present, 

Lord  Young. 

William  Custar  and  Robert  Touno,  Appellants — Shaw 

AGAINST 

Patrick  Henrt  Chalmers,  Respondent — Jameton. 

Salmon  Fishing — Close-Time — Statute  25th  and  26th  Vict.  o.  97 

sec.  7  (Salmon  Fisheries  (Scotland)  Act,  1862. — Statute  31st  and 

32nd  Vict.  o.  123.  seo.  15  subsec.  2,  (Salmon  Fisheries  (Scotland) 

Act,  1868.) — Held,  that  where  in  any  year  the  annual  close-time 

expires  during  the  hours  of  the  ordinary  weekly  close-time,  that 
is,  between   six   o'clock  on  Saturday  night  and  six   o'clock  on 

Monday  morning,  it  is  illegal  to  commence  fishing  before  the  expiry 

of  the  remaining  hours  of  the  weekly  close-time,  that  is,  before 

six  o'clock  on  the  following  Monday  morning. 

1 878.        This  was  an  appeal,  before  the  Spring  Circuit  Court  at 
No.  8.     Aberdeen,  at  the  instance  of  William  Custab  and  Robe&t 

CuBtar  and 

another.  YouNO,  salmou  fishcrs  in  the  employment  of  Messrs 
Chalmers.  Mitchcll  &  Company,  lessees  of  the  salmon  fishings  in 
^M^t^S"'  ^^^*  P^^  ^^  *^®  river  Ythan,  opposite  to  the  woods  of 
Appeal.  Logic,  Bud  situatcd  in  the  parishes  of  Logic  Buchan  and 
Ellon  and  county  of  Aberdeen,  against  a  conviction  and 
sentence  pronounced  by  the  Sheriflf-Substitute  there 
(J.  Comrie  Thomson),  upon  a  complaint  at  the  instance  of 
Patrick  Henderson  Chalmers,  clerk  to  the  Ythan  District 
Fishery  Board,  which  charged  an  oflTence  within  the 
meaning  of  the  Salmon  Fisheries  (Scotland)  Act,  1868 
(31st  and  32d  Vic,  c.  128),  and,  in  particular,  of  the 
second  subsection  of  the  fifteenth  section  of  said  Act, 
in  so  far  as  during  close  time  as  fixed  by  the  seventh 
section  of*  The  Salmon  Fisheries  (Scotland)  Act,  1862,' 
(25th  and  26th  Vic,  c  97),  viz.,  between  the  hours  of 
twelve  o'clock  and  six  o'clock  on  the  morning  of  Monday 
the  25th  day  of  February  1878,  they  (the  appellants), 
with  two  other  persons,  partners  of  the  said  firm  of 
Mitchell  &  Company,  who  were  also  charged,  did,  at  or 


VOL.  IV.J     AND  CIRCUIT  COURTS  OF  JUSTECIARY.  47 

neax  the  above-mentioned  part  of  the  river,  with  and     l^*^^- 
by  means  of  a  boat  or  net,  fish  for  or  take  four  salmon  ^  No.  8. 

^  Custar  and 

and  twenty-three  sea  trout,  and  did  thereby  render  them-    Miothw 
delves  liable  to  a  penalty  not  exceeding  £5,  and  a  further  cbaimeri. 
penalty  not  exceeding  £2,  for  every  fish  taken,  together  ^^l^^^] 
with  forfeiture  of  the  fish,  boat,  and  net.  Appeal. 

The  appellants  appeared  before  the  Sheriff,  and  ob- 
jected to  the  relevancy  of  the  corSplaint,  *  in  respect  that 
there  was  nothing  in  the  provisions  of  the  Acts,  and  par- 
ticularly in  the  sections  libelled,  rendering  it  illegal  to 
begin  the  fishing  sea«)u  this  year  immediately  after 
twelve  on  the  night  of  Sunday  the  24th  February  1878,' 
which  terminated  the  annual  close- time  of  168  days. 
The  annual  close  time  applicable  to  the  river  Ythan  was, 
by  a  bye-law  of  the  Commissioners  in  1864,  fixed  to 
commence  upon  10th  September,  and  to  end  at  12  p.m.  • 
on  24th  February  in  each  year  ;  and  this  latter  date  in 
the  year  1878  happened  to  fall  upon  a  Sunday.  The 
appellants  admitted  before  the  Sheriff  that  they  had 
taken  the  fish  libelled  by  the  instructions  of  the  lessees 
of  the  fishings,  who  were  their  masters,  between  the 
hours  of  12  P.M.  on  Sunday  the  24th  February,  when 
the  annual  close-time  ended,  and  6  o'clock  on  the  morning 
ofMonday  the  25th  February  And  the  question  argued 
before  the  Sheriff  was,  whether  the  statutes  libelled  pro- 
hibited fishing  between  twelve  on  Sunday  night  and  six 
o'clock  on  Monday  morning  during  every  period  not 
embraced  in  the  annual  close-time  ;  or  whether,  in  terms 
of  said  Acts,  the  weekly  close-time  consisted  of  a  con- 
tinuous period  of  thirty-six  hours,  implying  a  tAvminus 
a  quo  falling  within  the  fishing  season,  from  which  it 
could  be  calculated ;  and  in  those  years  in  which  the 
annual  close-time  happened  to  end  on  a  Sunday  at  mid- 
night, the  weekly  close-ttme  fell  to  commence,  not  at  12 
P.M.  on  the  Saturday  immediately  at  the  close  of  the 
annual  close-time,  but  at  six  o'clock  in  the  evening  of 
the  Saturday  which  followed  that  again. 

The  Sheriff  repelled  the  objection  to  the  relevancy. 
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^^'  and  Custax  and  Young  (the  appellants)  pleaded  guilty 
CuSi^ind  (resersdng  their  objection  to  the  relevancy),  whereupon, 

another  j^  respcct  that  the  prosecution  had  been  brought  to  try 
chaimerg.  ^hc  questiou  of  right,  they  were  fined  in  a  modified 
'^i^  28"'  penalty  of  one  shilling  for  the  contravention,  with  the 
Appeal,  addition  of  one  shilling  for  each  fish  taken.  They  there- 
after lodged  the  present  appeal,  in  which  it  was  pleaded — 

1.  That  no  relevant  contravention  of  the  Acts  libelled 
was  averred  in  the  complaint,  in  respect  that  the  annual 
close-time  having  terminated  at  twelve  o'clock  on  the 
night  of  Sunday,  24th  February  1878,  the  weekly  close- 
time,  as  fixed  by  the  7th  section  of  *  The  Salmon  Fish- 
eries (Scotland)  Act,  1862'  (which  is  a  continuous 
period  of  thirty-six  hours,  and,  to  have  existence,  must 
have  the  commencement  and  termination  specified  in 
the  said  section)  was  not  and  could  not  have  been  in 
existence  between  the  hours  of  twelve  o'clock  and  six 
o'clock  on  the  morning  of  Monday  the  25th  day  of  Feb- 
ruary 1878,  being  the  time  libelled  in  the  complaint. 

2.  That  while  section  7  of  the  Act  of  1862,  which  is 
a  restraining  enactment,  and  must  be  strictly  construed, 
provides  that '  the  weekly  close-time  shall  in  no  case  be 
less  than  thirty-six  hours,'  the  period  alleged  to  be  the 
weekly  close-time  in  the  said  complaint  consists  of 
only  six  hours. 

3.  That  the  prohibition  regarding  the  thirty-six  hours 
between  six  o'clock  on  Saturday  night  and  six  o'clock 
on  Monday  morning  is  a  statutory  one,  for  a  specific 
purpose,  namely,  to  create  a  weekly  cessation  from  fish- 
ing ;  and  when  the  cessation  on  Saturday  evening  or 
Monday  morning  is  not  for  the  purpose  of  contributing 
to  the  weekly  close- time,  it  ceases  to  occupy  its  statutory 
position. 

Lord  Young. — I  am  prepared  to  affirm  the  Sheriffs 
judgment,  for  I  think  his  view  is  clearly  right.  By  the 
Salmon  Fisheries  Act  of  1862,  it  is  provided  that  there 
shall  be  an  annual  close-time  of  168  days'  duration,  the 
period  of  the  year  or  the  commencement  and  termina- 
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tion  of  such  close-time  tx)  be  fixed  by  the  Commissioners.    * ' 

One  hundred  and  sixty-eight  days  is  to  be  the  fixed  cJJi®;nd 
duration  of  the  annual  close-time,  without  any  reference    •"^|*'** 
to  the  days  of  the  week.     But  it  is  provided,  with  equal  ^^'°^"- 
deamess  and  precision,  that  there  shall  be  a  weekly    yi„,^ 
dose-time,  to  continue  from  the  hour  of  *  six  of  the  clock    Appeal 
on  Saturday  night  till  six  of  the  clock  on  Monday  morn- 
ing/   Now,  during  the  annual  close-time  the  fish  are 
protected  between  six  o'clock  on  Saturday  night  and  six 
o'clock  on  Monday  morning,  just  as  well  as  during  the 
whole  other  days  and  hours  of  the  week,  by  the  annual 
dose-time,  without  any  necessity  of  having  recourse  to 
die  enactment  of  a  weekly  close-time,  on  the  principle 
of  the  greater  including  the  less.     But  the  weekly  dose- 
time  exists  nevertheless,  without  limitation,  throughout 
the  whole  year.     And  when  the  annual  close-time  ceases 
to  protect  the  fish,  as  it  does  universally  while  it  en- 
dures, the  weekly  close-time,  which  has  been  all  the  time 
underfying  the  annual  close-time,  comes  again  into  play, 
and  affords  the  fish  its  protection  during  those  hours  of 
the  week  to  which  it  applies.     I  am  therefore  oi  opinion, 
that  when  the  annual  close-time  does  not  protect  the 
fish,  the  weekly  dose-time  does,  for  the  whde  or  any 
part  of  the  thirty-six  hours  from  six  o'dock  on  Saturday 
night  to  six  o'clock  on  Monday  morning.     The  appel- 
lants in  this  case  were  therefore  guilty  of  a  contravention 
of  the  Acts  libelled.     But  as  the  prosecution  was  brought 
to  obtain  a  judicial  decision  on  the  point,  and  as  I  under- 
stand the  penalties  are  not  to  be  exacted,  I  shall  find 
neither  party  entitled  to  costs. 

Appeal  dismissed,  but  without  expenses. 

Agont  for  AppcUanli— II.  M^Lbllah,  AdnMate,  Aberdeen. 
Agents  for  Hespondent—C.  &  P.  H.  Chalmerb.  Advocates.  Aberdeen. 
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l^wgerj. 
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INVERNESS. 

PreseBt. 

Lord  Young. 

Her  Majestt's  Advocate — Burnet  A,D, 

AGAINST 

Thokas  Mackenzie — Jameson, 

FoRQERT — ^Altering  and  Vitiating  Bills  of  Exchange — Libelling 
— It  is  foigery  to  alter  a  bill  of  exchange  with  intent  to  defraudy 
and  the  act  ought  to  be  charged  as  forgery,  and  not  as  altering, 
vitiating,  and  falsifying  a  bill  of  exchange  with  intent  to  defraud. 

1878.        Thomas  MACCiSNZiE,  jfroin  the  prison  of  Inverness, 
iJTS.    was  indicted  and  accused  of  the  crime  of  Forgery  ;  as 
mIS^  also  the  wickedly  and  feloniously  altering,  vitiating,  and 
inTorness.  falsifying  any  bill  of  exchange  or  other  obligatory  writing 
^"   '    with  intent  to  defraud  ;  as  also  the  wickedly  and  feloni- 
ously using  and  uttering,  as  genuine,  any  forged  or 
altered,  vitiated,  and  falsified  bill  of  exchange  or  other 
obligatory  writing,  knowing  the  same  to  be  forged  or 
altered,  vitiated  and  falsified;  as  also  falsehood  and 
fraud 

In  so  far  as  (1.),  you  having,  on  or  about  3d  August  1877,  in- 
duced Alexander  Tolmie,  fanner,  residing  at,  &c.,  to  subscribe  and 
deliver  to  you  in  payment  of  an  account  then  due  by  him  to  you,  and 
he  having  accordingly  subscribed  and  delivered  to  you,  a  piece  of 
paper  with  a  blank  form  of  a  bill  of  exchange  engraved  thereon,  and 
having  a  bill  or  note  stamp  for  a  duty  of  sixpence  impressed  thereon, 
and  having  written  on  the  left  hand  comer  thereof  ^  £6  .  7  .  11  stg.,' 
but  being  otherwise  blank,  and  that  on  the  agreement  and  understand- 
ing between  the  said  Alexander  Tolmie  and  you  that  the  said  piece 
of  paper  or  bill  stamp  should  be  filled  up  by  the  insertion  above  the 
signature  of  the  said  Alexander  Tolmie  of  an  obligation,  in  the  ordin- 
ary terms  of  a  bill  of  exchange,  for  the  sum  of  £5,  7s.  lid.,  of  which 
bill  of  exchange  he  should  stand  the  acceptor  by  virtue  of  his  sigDa- 
ture  thereon,  you  the  said  Thomas  M'Kenzie  did,  on  the  3d  day  of 
August  1877,  or  on  one  or  other  of  the  days  of  that  month,  in  or  near 
the  shop  in  Beauly,  in  the  parish  of  Kilmorack,  and  shire  of  Inverness, 
then  occupied  by  you,  or  elsewhere  in  said  shire  to  the  Prosecutor 
unknown,  wickedly  and  feloniously,  foige  or  alter,  vitiate,  and  falsify 
the  said  writing  on  the  said  piece  of  paper  by  inserting  the  figure  '  2  ' 
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before  the  figures  5.7.11,-  previously  written  thereon,  and  did  1878. 
&rther  fill  up  the  said  engraved  form  of  bill,  so  as  to  make  it  run  in  ^^, 
the  following  terms  : —  Thomw 

^  Mackenzie. 

'  £25  .  7  .  11  8tg.  Beauly,  S^  Aug  1877     -j;;;;;;^ 

*  Three  months  after  date  pay  to  me  or  my  order  within  the  Commer-    April  2, 

*  dal  Bank  here,  the  sum  of  Twenty-five  pounds  7s.  lid.  sterling  for    Forgery. 

*  value  received. 

'  To  M'  Alex  Tohnie 
*  Farmer 
'  Tarradale,' 

and  you  did  adhibit  your  own  signature  thereto  as  drawer,  intending 
the  writing,  as  thus  completed,  and  forged,  or  altered,  vitiated,  and 
falsified,  to  pass  for  and  be  received  as  a  genuine  bill  of  exchange  for 
the  sum  of  X25,  7s.  lid.  sterling,  accepted  by  the  said  Alexander 
Tohnie  :  Farther,  you  the  said  Thomas  M'Kenzie  having  previously 
indorsed  the  said  forged  or  altered,  vitiated,  and  falsified  bill  of  ex- 
change, did,  on  the  4th  day  of  August  1877,  or  on  one  or  other  of 
the  days  of  that  month,  within  the  office  of  the  Commercial  Bank  in 
Beauly  aforesaid,  wickedly  and  feloniously  use  and  utter,  or  cause  or 
procure  to  be  used  and  uttered,  as  genuine,  the  said  forged,  or 
altered,  vitiated,  and  falsified  bill  of  exchange,  you  well  knowing  the 
same  to  be  forged,  or  altered,  vitiated,  and  falsified,  by  then  and  there 
deliverii^,  or  causing  the  same  to  be  delivered  to  Hugh  Ross  Annat, 
agent  of  the  said  Bank  in  Beauly,  in  order  that  the  samd  might  be 
discounted :  and  it  was  accordingly  then  and  there  discounted  by  the 
said  bank,  or  by  the  said  Hugh  Boss  Annat. 

The  indictment  contained  six  other  charges  of  a  precisely  similar 
nature,  and  four  charges  of  falsehood  and  fraud. 

The  libel  was  found  relevant,  and  the  panel  pleaded 
guilty  to  the  first  six  charges  of  altering,  vitiating  and 
falsifying  bills  of  exchange,  and  of  uttering  the  same, 
which  was  accepted  by  the  prosecutor,  who  moved  for 
sentence. 

Counsel  for  the  panel  was  heard  in  mitigation  of 
punishment. 

Lord  Young,  addressing  the  prisoner,  said — ^The 
offences  to  which  you  have  pleaded  guilty  are  charged 
under  two  names,  in  this  indictment,  although,  for 
my  part,  I  don't  know  why.  The  two  names  are, 
first,  forgery,  and,  second,  altering,  vitiating  and 
falsifying  bills  of  exchange  with  intent  to  defraud. 
To  alter,  vitiate,  and  falsify  a  bill  of  exchcinge,  with 
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1878.    ijatent  to  defraud,  is  purely  and  simply  forgery.     It 
No.  9.    is  another  and  only  a  longer  name  for  the  same  thing  ; 
Mftokenzie.  for  forgery  is  making  a  false  document  with  intent  to 
^Aprii  2*^  defraud.    And  when  a  false  document  is  made,  or  when 
Foi^ry.   a  document  is  made  false  with    intent    to    defraud, 
then  that  amounts   to   forgery.      Any  alteration    by 
which  the  import  and  eflfect  of  such  a  document  is 
changed  with  the  intent  to  defraud  is  foingery — ^the  for- 
gery to  which  you  have  pleaded  guilty,  and  a  forgery 
of  a  very  bad  and  dangerous  kind.     The  first  instance  to 
which  you  confess  is  of  this  nature.    A  man  owes  you 
£5  some  odd  shillings.    You  get  him  to  put  his  name  to 
a  bill  stamp  with  £5  marked  on  it,  and  to  give  you 
authority  to  fill  up  that  bill  for  £5.    But  you  put  in  the 
figure  2  before  the  figure  5,  and  you  then  write  out  the 
bill  for  £25,  you  having  before  taken  care  that  the  stamp 
was  sufficient  to  carry  the  sum  of  £25.    That  is  making 
a  false  document,  and  that  in  a  very  bad  and  fraudulent 
manner.    The  next  instance  is  very  like  the  first,  for  you 
obtained,  in  the  same  way,  a  man's  signature  to  a  bill 
for  £5. .  But  you  alter  that  £5  bill  to  a  £35  bill  by  put- 
ting the  figure  8  before  the  figure  5.    The  third  instance 
again  is  very  like  the  first — you  -  make  d  into  25  in  the 
same  way ;  and  in  the  fourth  instance  you  make  6  into  36. 
And  so  on  till,  as  shown  in  the  last  case,  you  ultimately 
took  to  another  mode  of  changing  the  amounts.     In  the 
last  case  you  changed  10  into  40,  and  so  converted  a 
£10  bill  into  a  £40  biU.     These  are  all  instances,  and 
very  clear  instances,  of  what  the  law  terms  forgery  ; 
for  it  is  the  greatest  mistake  in  the  world — a  mistake 
which  no  one  should  fall  into — to  suppose  that  forgery 
cannot  be  committed  except  by  imitating  some  one's 
signature.     By  taking  a  document  to  which  a  genuine 
signature  is  appended  and  altering  that  document  to 
make  it  of  other  import  and  effect  than  when  the  genuine 
signature  was  affixed — ^to  make  that  alteration  to  his 
prejudice,  and  .with  intent  to  defraud  him,  or  any  one  into 
whose  hands  the  document    may    come — is    forgery. 
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Now,  you  have  pleaded  guilty  to  six  charges  of  this  kind.    ^873. 
I  should  like  to  be  lenient  with  you,  and  my  only  appre-    Na  9. 
henaion  is  that  I  am  dealing  too  leniently  when  I  order  Mackemie. 
you  to  be  kept  in  penal  servitude  for  only  five  years.  ^J^^^' 
That  is  the  sentence  of  the  Court.  v..^^ 


HIGH     COURT. 

Preeent. 

The  Lobd  Jubtics-Clbbe. 

L0BD8  CiuiamLL  AND  Lobd  Adam. 

WiLUAM  Marb,  Suspender — Tlie  Hon.  H,  J.  Moncreiff 

AGAINST 

Charles  M'Abthub,  EeBpondent — Asher — Brand: 

Bbeach  of  thb  Peace — Suspension — ^Appeal  to  Cibguit — Statute 
25th  and  26th  Vict.  g.  101,  begs.  251  and  430  (General  Police 
and  Improvement  (Scotland)  Act,  1862) — ^PLAYiNa  Tunes  oalcu- 

LATED  to  PBOYOEE  A  BbEACH  OJ  THE  PeAGE. — BeHATIOUB,  AbUSIYE 

OB  Insulting — Competenct. — In  a  suspension  of  a  conviction  and 
sentence  following  upon  a  complaint  which  charged  the  offence  in 
section  251  of  The  General  Police  Act  of  1862  of  having^in  a  street, 
to  the  obstruction,  annoyance,  or  danger  of  the  passengers,  used 
threatening,  abusive,  or  insulting  words  or  behaviour,  with  intent^ 
or  calculated  to  provoke  a  breach  of  the  peace,  or  whereby  a  breach 
of  the  peace  was  occasioned,  in  so  £eu:  as,  the  accused,  along  with 
others,  marched  through  certain  streets  of  a  burg^  playing  tunes 
insulting  or  annoying  to  the  passengers,  viz.  '  Boyne  Water,'  or  one 
or  more  like  tune  or  tunes,  abusive  or  insulting  to  the  passengers, 
whereby  a  crowd  was  assembled,  and  the  passengers  obstructed  or 
annoyed,  or  put  in  danger, — Held,  that  the  complaint  was  irrelevant, 
and  did  not  set  forth  an  offence  by  virtue  of  said  Police  Act,  or 
at  common  law,  in  respect  that  it  did  not  set  forth  words  or 
behaviour  which  were  in  themselves  Uireatening,  abusive,  or 
insulting,  or  were  shown  to  havB  that  character  by  a  specifica- 
tion of  circumstances,  such  as  the  character  and  association  of  the 
tune,  or  the  circumstances  in  which  it  was  played.  AUo^  that  the 
procedure  being  outwith  said  Police  Act,  the  provision  in  section 
430,  limiting  review  to  the  next  Circuit  Court  on  certain  specified 
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1878.         grounds  and  by  way  of  appeal,  did  not  apply,  and  procedure  by 

NoTTo.         v&y  of  suspension  was  competent 
Marr 

M' Arthur  T^^^  ^08  8  Bill  wHch  sought  Suspensioii  of  and  Libera- 
^iS^  tion  from  a  conviction  and  sentence  pronounced  in 
*^  ^^'  the  Police  Court  of  the  Burgh  of  Kinning  Park,  upon  a 
complaint  at  the  instance  of  the  respondent,  Charles 
M'Arthur,  Procurator-fiscal  of  Court,  setting  forth — 

That  Adam  Hamill,  soap-maker,  residing  in  or  near  West  Scotland 
Street,  Kinning  Park,  and  William  Marr,  hammerman,  residing  in 
or  near  Stanley  Street,  Kinning  Park,  have  both  and  each  or  one  or 
other  of  them,  contravened  the  251st  clause  of  '  The  General  Police 
and  Improvement  (Scotland)  Act,  1862,'  actors  or  actor  or  art  and 
part.  In  so  fab  as,  on  Saturday,  the  23rd  day  of  March  1878,  or 
about  that  time,  they  did  both  and  each  or  one  or  other  of  them, 
in  Paisley  Boad,  West  Stanley  Street,  West  Scotland  Street,  Ander- 
son Street,  and  Keyden  Street,  Kinning  Park,  or  in  one  or  more  of 
said  road  and  streets,  use  threatening,  abusive,  or  insulting  words  or 
behaviour,  with  intent  or  calculated  to  provoke  a  breach  of  the  peace, 
or  whereby  a  breach  of  the  peace  was  occasioned,  viz.,  they  did  both 
and  each  or  one  or  other  of  them,  in  all  and  each  or  one  or  more  of 
said  road  and  streets,  along  with  some  person  or  persons  to  the  com- 
plainer  unknown,  march  along  said  road  and  streets,  or  one  or  more 
of  them,  playing  on  flutes  or  some  other  musical  instruments  to  the 
complainer  unknown,  one  or  more  tune  or  tunes  insulting  or  annoy- 
ing to  all  or  one  or  more  of  the  residents  or  passengers  in  said  road 
and  streets,  or  one  or  more  of  them,  viz.,  '  Boyne  Water,'  and  one  or 
more  like  tunes  abusive  or  insulting  to  all  ov  one  or  more  of  the 
said  residents  or  passengers,  by  all  which  or  part  thereof  a  large 
crowd  of  persons  was  assembled,  and  by  all  which  or  part  thereof  the 
residents  or  passengers  in  said  road  and  streets,  or  one  or  more  of 
them  were  obstructed  or  annoyed  or  put  in  danger. 

It  is  therefore  craved  that  warrant  be  granted  for  apprehending 
and  bringing  the  said  accused  into  Court  to  answer  to  this  complaint ; 
for  citing  witnesses  for  both  parties ;  and  that  the  said  accused  be 
thereafter  punished  according  to  law,  or  that  such  other  judgment  be 
given  as  the  case  may  require. — According  to  justice,  &c.^ 

» 

^  Statute  25th  and  2€th  Yict.  c.  101,  General  Police  and  Improve- 
ment (Scotland)  Act,  1862. 

Sect.  CCLL  '  Every  person  who  in  any  street  or  private  street  to 
the  obstruction,  annoyance,  or  danger  of  the  residents  or  passengers, 
commits  any  of  the  following  offences,  shall,  on  conviction  on  the 
evidence  of  one  or  more  credible  witnesses,  be  liable  to  a  penalty  not 
exceeding  forty  shillings  for  each  offence,'  &c  &c.,  '  that  is  to  say.' 
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In  the  Bill  the  suspender  pleaded  : —  ^^' 

The  sentence  complained  of  should  be  suspended,  and    noio. 
liberation  granted,  with  expenses  as  craved,  in  respect,  ^^^ 
(1.)  The  charge  of  playing  upon  a  musical  instrument  ^  ^^^^ 
tunes  alleged  to  be  insulting  or  annoying  to  residents  or   May  29. 
passengers  is  not  an  offence  known  to  the  law  of  Scotland  ^^^  ^*^ 
at  common  law  or  by  statute  ;  (2.)  Assuming  that  the 
major  proposition  of  the  complaint  contains  a  statutory 
offence,  there  are  no  averments  set  forth  in  the  minor 
proposition  which  can  fairly  be  held  to  be  contemplated 
or  covered  by  the  section  of  the  statute  founded  on  ;  (3.) 
In  the  absence  of  any  allegation  of  disorderly  conduct  or 
breach  of  the  peace,  or  of  any  intention  to  commit  such 
breach  of  the  peace,  except  as  an  inference  from  the 
alleged  playing  of  the  tune  or  tunes  vaguely  referred  to 
in  the  complaint,  the  apprehension,  trial,  conviction,  and 
imprisonment  of  the  complainers  were  unjustifiable  acts, 
and  an  oppressive  and  tyrannical  interference  with  the 
liberty  of  the  subject. 

Brand,  for  the  respondent — This  Bill  is  incompetent. 
The  complaint  charges  a  contravention  of  the  25l8t 
section  of  The  General  PoUce  Act  of  1862,  by  section 


Subeectioii.  '  Every  peison  who  shall  use  any  threatenmg,  abusive, 
or  iDsnlting  woids,  or  behaviour,  with  intent  or  calculated  to  provoke 
a  breach  of  the  peace,  or  whereby  a  breach  of  the  peace  may  be  occa- 
sioned.* 

Section  CCCCXXX.  '  No  order,  judgment,  record  of  conviction,  or 
other  proceeding  whatsoever,  concerning  any  prosecution  instituted 
before  the  magistrate  by  virtue  of  thU  Act  shall  be  quashed  or  vacated 
for  any  misnomer  or  informality ;  and  all  judgments  and  sentences 
pronounced  by  the  magistrate  shall  be  final  and  conclusive,  and  not 
subject  to  suspension  or  advocation  or  appeal  or  any  other  form  of 
review  or  stay  of  execution  unless  on  the  ground  of  corruption,  malice,  or 
oppression  on  the  part  of  the  magistrate,  or  of  such  deviation  in  point 
of  form  from  the  statutory  enactments  as  the  Court  of  review  shall 
think  took  place  wilfully,  or  of  incompetency,  including  defect  of 
jurisdiction  of  the  magistrate ;  and  such  suspension,  or  advocation,  or 
appeal,  or  review,  or  stay  of  execution  must  be  presented  before  the 
next  Circuit  Court  of  Justiciary,'  &c. 


-*  •-> 
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1876.  430  of  which  Act  all  review  of  the  proceedings  in 
.  NoTia  any  proeecution  instituted  by  virtue  of  that  Act  is  pro- 
V,  hibited  except  by  way  of  appeal  to  the  next  Circuit,  and 
"^^  on  one  or  other  of  the  grounds  therein  specified.  The 
M*y2a.  conviction  was  here  pronounced  on  29th  March,  and 
Snip.  ub.  tiie  next  Circuit  Court  was  held  at  Glasgow  on  22nd 
Apnl.  There  waj9  time  to  appeal,  and  that  was  the 
proper  remedy.  The  suspender  need  not  necessarily 
have  fulfilled  the  sentence  before,  his  appeal  was  heard, 
Section  431  provides  for  liberation  on  caution  being 
found  to  the  satisfaction  of  the  Magistrate.  The  ground 
upon  which  the  Bill  is  presented  is  that  the  complaint  is 
irrelevant.  That  is  not  one  of  tiiose  specified  in  section 
430  as  grounds  upon  which  it  is  competent  to  appeal. 
But  if  it  be  one,  that  is  the  remedy  which  must  be 
adopted.  If  it  be  not  included  among  these  grounds, 
the  prosecution  having  been,  in  the  words  of  section  430 
of  the  Act  of  1862,  instituted  by  virtue  of  that  Act,  the 
limitation  of  review  in  that  section  to  the  Circuit  Court, 
applies  in  terms  of  the  judgment  in  the  case  of  Graham 
V.  Maohay,  Feb.  25,  1845,  VII.  D.  515.  See  also  De 
Belmont  v.  Lang^  High  Court,  June  28,  1871,  Couper, 
vx>L  ii.  p.  95.  That  was  a  case  under  the  Glasgow 
Police  Act  of  1866  ;  but  the  clause  limiting  review  in 
that  Act  is  similar  to  section  430  of  the  Act  of  1862. 
Mackenzie  v.  Lang  and  Cunningham,  High  Court,  Nov. 
9,  1874,  Couper,  vol.  iii.  p.  29,  at  p.  41 ;  Walker  v. 
Lang,  High  Court,  Nov.  25,  1867,  Irv.  vol.  v.  p,  607  ; 
Ihijffy  V.  Lang,  High  Court,  March,  6,  1869,  Couper, 
vol.  i.  p.  288. 

MoNCREiFT,  for  the  suspender — ^The  Bill  is  not  pre- 
sented on  any  of  the  grounds  upon  which  an  appeal 
might,  in  terms  of  section  430,  have  been  presented  to 
the  next  Circuit  Court.  We  do  not  object  simply  tliat 
the  complaint  is  irrelevant,  but  that  the  proceedings  arq 
altogether  outwith  the  statute,  and  therefore  null  and 
illegal.  TTie  major  proposition  of  the  complaint,  copying 
the  words  of  the  section  libelled  (sec.  251),  charges  the 
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using  of  threatening,  abusive,  or  insulting  words  or  be-  l^^^* 
haviour,  with  intent,  or  calculated,  to  provoke  a  breach  Noja. 
of  the  peace,  or  whereby  a  breach  of  the  peace  was  occa-  ^^^ 
sioned ;  and  all  that  is  set  forth  in  the  minor  is  the  HighCourt, 
playing  of  *  Boyne  Water '  in  a  public  street,  or  one  or  "y^- 
more  like  tunes  abusive  or  insulting  to  the  public.  Even  ^^^'  ^^ 
supposing  that  the  playing  of  a  tune  could  be  brought 
under  the  category  of  abusive  or  insulting  behaviour, 
there  is  no  crime  set  forth  in  the  complaint  either  at 
common  law  or  under  the  statute.  In  the  first  place, 
under  the  subsection  of  section  251  founded  on,  the  be* 
haviour  allied  must  be  charged  as  used  with  intent,  or 
calculated,  or  so  as  actually  to  produce  a  breach  of  the 
peace.  But  none  of  these  essential  qualities  are  set  forth  in 
this  complaint.  Again,  assuming  that  such  an  act  as  is  here 
libelled  could  be  competently  brought  within  the  terms 
of  that  section,  it  would  be  necessary  to  give  such  a 
specification  of  the  nature  and  character  of  the  tune,  and 
of  the  circumstances  in  which  it  was  played,  as  would 
clearly  show  how  the  playing  of  a  tune,  in  itself  an  in- 
nocent act,  came  to  be  threatening,  abusive,  or  insulting, 
and  calculated  to  cause  a  breach  of  the  peace^  and  so  a 
criminal  offence.  Then  with  regard  to  the  competency  of 
the  suspension.  The  complaint  here  charges  no  offence 
at  common  law,  and  the  proceedings  are  outwith  the 
statute.  They  are  not,  therefore,  in  the  words  of  the 
section  limiting  review  contained  in  the  General  Police 
Act  of  1862,  *  instituted  by  virtue  of  '  that  Act,  and 
therefore  are  not  within  the  limitation  of  review  con- 
tained in  that  section.  It  might  have  been  otherwise 
if  the  objection  had  gone  merely  to  the  relevancy  of 
the  complaint,  as  in  the  case  of  De  Belmont  v.  Lang^ 
or  if,  in  any  fair  sense,  the  Act  itself  required  to 
be  construed.  But  here,  on  the  face  of  the  com- 
phunt,  which  alone  required  to  be  construed,  no  crime, 
either  statutory  or  common  law,  is  charged,  and  in 
such  cases  it  has  been  the  practice  of  the  High 
Court  to  sustain  its  jurisdiction  notwithstanding  such 
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1878.    clauses  as  section  430  of  the  Greneral  Police  Act  of 

Nj^o.    1862, 
*    r       AsHER,  for  the  respondent — ^The  playing  of  instru- 
HighCoort  ^J^^^^tel  music  appeals  even  more  eloquently  than  words 

^y^^'    to  the  passions,  and  is  quite  as  much  calculated  to  pro- 
sup.  Lib.  y^jj.^^  g^jj^  u^ay  provoke,  a  breach  of  the  peace.     Such 

acts  or  behaviour  may  therefore  be  made  the  subject  of  a 
complaint  such  as  this.  The  major  proposition  charges 
a  contravention  of  section  251,  and  what  follows  the 
words '  in  so  far  as'  are  all  included  in  the  minor.  If  it  is 
proved  to  the  satisfaction  of  the  Magistrate  that  the  he* 
haviour  libelled  is  threatening,  abusive,  or  insulting,  and 
that  it  was  used  to  the  obstruction,  annoyance,  or  danger 
of  the  residents,  that  is  aU  that  is  needed.  It  is  not 
disputed  that  there  must  be  proved  what  it  is  that  makes 
the  playing  of  *  Boyne  Water,'  or  any  other  tune,  insult- 
ing or  abusive ;  but  it  is  not  necessary  that  the  position 
in  which  the  persons  insulted  stood  towards  those  who 
played,  and  all  the  circumstances  connected  with  the 
history  of  the  tune,  should  be  set  out  in  a  summary 
complaint.  It  is  set  forth  that  the  tune  had  the  quality 
of  being  insulting  or  abusive,  and  that  it  had  that  effect, 
and  that  is  all  that  the  enactment  requires. 

Lord  Craighill. — ^The  offence  charged  against  the 
complainer,  and  of  which  he  has  been  found  guilty  by 
the  Police  Magistrate,  is  an  alleged  contravention  of  one 
of  the  articles  of  the  251st  section  of  the  Greneral  Police 
Act,  1 862,  popularly  known  as  the  Lindsay  Act.  By 
that  section  it  is  enacted,  inter  cdia,  that  every  person 
who  in  any  street  or  private  street,  to  the  obstruction, 
annoyance,  or  danger  of  the  residents  or  passengers,  shall 
*  use  any  threatening,  abusive,  or  insulting  words  or  be- 
haviour with  intent  or  calculated  to  provoke  a  breach  of 
the  peace,  or  whereby  a  breach  of  the  peace  may  be  oc- 
casioned,' shall  upon  conviction  be  punished  in  one  or 
other  of  the  ways,  and  to  the  extent  prescribed.  The 
complainer  was  convicted,  and  was  sentenced  to  fourteen 
days'  imprisonment;  and  he  now  asks  that  this  sentence  be 
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quashed,  upon  the  ground  that  what  was  set  forth  in  the  1878* 
complaint,  being  the  thing  of  which  he  was  found  guilty,  No.  lo. 
was  not  a  contravention  of  the  Act  said  to  have  been       •. 

M^Arthnr 

violated.    The  respondent,  in  place  of  at  once  joining 


HighCourtj 

issue  on  this  question,  has  objected  to  the  jurisdiction  of  ^y^- 
the  Court  to  judge  in  the  cause,  founding  upon  the  430th  ^"•p-  ^^ 
section  of  the  General  Police  Act,  by  which  it  is  enacted 
that  no  order,  *  judgment,  record  of  conviction,  or  other 
proceeding  whatsoever  concerning  any  prosecution  in- 
stituted before  the  Magistrate  by  virtue  of  this  Act,'  shall 
be  reviewed  or  quashed,  excejpt  by  the  next  Circuit 
Court  of  Justiciary,  or,  where  there  are  no  Circuit  Courts, 
by  the  High  Court  of  Justiciary  at  Edinburgh.  The 
Circuit  Court  at  Glasgow  was  the  forum  to  which,  if  this 
clause  of  the  statute  is  applicable,  the  sentence  com- 
plained of  ought  to  have  been  carried  to  be  reviewed ; 
and  the  contention  of  the  respondent  is  that  the  clause 
is  applicable  to  the  case,  and  consequently  that  proceed- 
ings are  incompetent  before  the  High  Court  at  Edinburgh. 
The  conclusion  to  which  I  have  come  is,  in  the  first 
place,  that  the  objection  to  competency  must  be  over- 
ruled ;  and,  in  the  second  place,  that  upon  the  merits 
die  conviction  must  be  quashed.  These  results  have  now 
been  stated  in  their  natural  order;  but  it  will  in  the 
sequel  be  hardly  possible  to  keep  perfectly  distinct  the 
reasons  for  the  one  from  those  by  which  the  other  is 
supported. 

The  fundamental  consideration  appears  to  me  to  be 
that  the  *  words  or  behaviour,'  the  use  or  exhibition  of 
which  involve  a  contravention  of  the  statute,  must,  as  I 
think,  be  *  words  or  behaviour '  which  were  *  threatening, 
abusive,  or  insulting '  in  legal  acceptation.  Many  words 
and  many  acts  of  behaviour  have  this  recognised  charac- 
ter, and  it  may  be  that  there  are  other  words  and  other 
acts  which  may  by  a  specification  of  circumstances  be 
shewn  to  be  of  the  same  description  in  the  estimation  of 
the  law.  With  regard  to  the  former,  all  that  will  be  re- 
quisite is  the  libelling  of  the  words  or  the  behaviour. 
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1878.     With  r^ard  to  the  latter,  it  will  be  necessary  that  not 

No.  la    merely  the  words  used,  or  the  behavioar  exhibited,  but 

•-       also  that  the  circumstances  by  which  these  were  rendered 

Hi  hcourt.  ^^^^^^^^^^^9  abusive,  or  insulting  in  legal  acceptation, 
M*j».    shall  also  be  libelled. 


snp.  liiK  rjr^^  theory,  however,  upon  which  this  complaint  has 
been  framed  and  the  complainer  has  been  convicted,  ap- 
pears to  be  that  any  words  or  behaviour  which  may  be 
considered  by  residents  or  passengers  in  any  street  or 
private  street  to  be  threatening,  abusive,  or  insulting 
must  be  taken  to  be  words  or  behaviour  which  are  viola- 
lations  of  the  section  alleged  to  have  been  contravened. 
This  view  of  the  matter,  however,  is  a  plain  misreading 
oi  the  statute.  There  are  three  things  which  must  be 
set  forth  and  proved.  The  first  is,  that  threatening, 
abusive,  or  insulting  words  or  behaviour  wefe  used.  The 
second,  that  these  were  used  with  intent  or  that  they 
were  calculated  to  provoke  a  breach  of  the  peace,  or  were 
words  by  which  a  breach  of  the  peace  might  be  occasioned ; 
and  the  third,  that  the  use  of  such  words  or  behaviour 
was  to  the  obstruction,  annoyance,  or  danger  of  the  resi- 
dents or  the  passengers.  Thus  it  must  appear  on  the  face 
of  the  complaint  that  the  words  or  the  behaviour  were 
of  the  character  ascribed  to  them,  and  there  is  no  rele- 
vancy in  an  allegation  that  words  or  behaviour  which 
are  not  threatening,  abusive,  on  insulting  according  to 
their  legal,  that  is  to  say,  their  ordinary  signification, 
were  used.  The  first  thing  to  be  done,  therefore,  is  to 
test  the  character  of  the  words  or  behaviour  as  described, 
because  imlesa  these  are  recognised  to  be  threatening, 
abusive,  or  insulting,  their  use  cannot  involve  a  contrar 
vention  of  the  statutory  enactment. 

These  considerations  render  it  necessary  to  consider 
whether  the  words  or  behaviour  imputed  to  the  com- 
plainer are  upon  the  face  of  the  complaint  threatening, 
abusive,  or  insulting  according  to  any  canon  of  legal 
construction.  These  no  doubt  are  characterised  by  use 
of  the  statutory  epithets.     But  this  is  not  enough ;  for 
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were  it  enough  the  prosecutor  and  not  the  Court  would    In- 
come to  be  the  judge  of  the  relevancy  of  the  charge    No.  lo. 
hbelled  against  an  alleged  offender.     Here  substantially  «. *!iu 
what  is  said  is  that  the  complainer's  behaviour  was  such  g.  ^^^^^^^ 
as  was  alleged,  inasmuch  as  he  played  upon  a  flute  the   ^*y^' 
air  *  Boyne  Water.'    Of  this  air,  however,  the  law  knows  ^^'  ^^' 
nothing,  and  such  a  specification  is  no  more  the  libelling 
of  *  threatening,  abusive,  or  insulting  behaviour '  than 
would  be  the  allegation  that  any  other  tune  was  played 
The  fact  may  be  that  '  Boyne  Water '  is  regarded  as 
threatening,  abusive,  or  insulting  by  particular  members 
of  the  community ;  but  of  this  the  law  has  no  cognisance, 
and  consequently  an  explanation  of  the  reason,  as  well 
as  an  allegation  of  the  fact,  would  be  required.     The 
complaint  here  contains  no  such  specification,  for  in  sub- 
stance all  that  is  libelled  is  that  the  behaviour  of  the 
complainer  was  a  contravention  of  the  statute,  although 
what  he  did  was  neither  threatening,  abusive,  or  insult- 
ing according  to  any  legal  test  or  according  to  the  test 
of  any  circumstances  set  forth  in  the  complaint. 

What  has  now  been  said  furnishes  ground  for  judg- 
ment, as  well  upon  the  objection  to  competency  as  upon 
the  merits  of  the  pleas  set  forth  in  the  note  of  suspension. 
Presumably  this  suspension,  like  other  similar  suspen- 
sions, is  competent  in  the  High  Court,  and  the  onus  of 
shewing  the  contrary  rests  upon  the  respondent.  He 
refers  to  the  430th  section  of  the  General  Police  Act, 
which  undoubtedly  Umits  review  of  any  *  order,  judg- 
ment, record  of  conviction,  or  other  proceeding  whatso- 
ever, concerning  any  prosecution  instituted  before  the 
Magistrate  by  virtue  of  the  Act '  to  the  nezt  Circuit 
Court  of  Justiciary,  where  the  order,  judgment,  record 
of  conviction^  or  other  proceeding  has  been  obtained, 
within  the  area  of  a  circuit.  But,  in  m^  opinion,  this 
objection  fails,  inasmuch  as  the  prosecution  resulting  in 
the  conviction  of  the  complainer  was  not  *  instituted  by 
virtue  of  J^he  Act'  The  portion  of  the  Act  founded  on 
gives  no  countenance  to  what  is  set  forth  in  the  com- 
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1878.  plaint  as  a  statutory  contravention,  and,  consequently, 
No.  10.  though  their  was  an  allegation  that  the  statute  had  been 
^  V.       contravened  it  cannot  in  any  reasonable  sense  be  said 

— — — -  that  the  prosecution  was  instituted  by  virtue  of  this  Act 
May  29. '  The  couuscl  for  the  respondent  no  doubt  urged  that  this 

8i]q».  Lib.  conclusion  was  the  result  of  a  particular  construction  of 
the  statute,  and  that  the  Circuit  Court,  as  the  statutory 
tribunal,  was  alone  competent  to  determine  the  true  in- 
terpretation. My  answer,  however,  to  this  suggestion 
is,  that  the  the  thing  to  be  construed  is  not  the  statute 
but  the  complaiut.  Upon  any  interpretation  that  could 
reasonably  be  given  to  the  provision  alleged  to  have 
been  contravened  what  is  set  forth  in  the  complaint 
would  not  amount  to  a  contravention. 

For  these  reasons  I  am  of  opinion  that  the  objection  to 
competency  ought  to  be  overruled,  and  the  conviction 
complained  of  to  be  quashed. 

Lord  Adam. — I  am  of  the  same  opinion.  The  only 
thing  charged  here,  as  it  seems  to  me,  is  the  marching 
along  a  road  playing  on  a  flute  the  tune  of  *  Boyne 
Water,'  which  is  characterised  as  *  abusive  or  insulting ' 
to  the  neighbouring  residents  and  to  passers  by.  But 
we  are  not  informed  what  the  tune  is  beyond  being  told 
its  name.  We  are  not  informed  in  what  manner  it  is 
abusive  or  insulting.  It  is  not  said  that  it  was  played 
with  the  intent  to  provoke  or  was  calculated  to  provoke 
or  did  in  point  of  fact  provoke  a  breach  of  the  peace. 
What  is  said  is  that  by  the  plaj^ing  of  this  tune  a  large 
crowd  was  assembled,  and  the  residents  or  passers  by 
obstructed  or  annoyed  or  put  in  danger.  But  all  that 
is  not  equivalent  to  a  breach  of  the  peace.  Therefore, 
all  that  we  have  in  reality  set  forth  in  the  complaint  as  an 
offence  is  just  that  the  panel  played  the  tune  of  *  Bojme 
Water ;'  and  I  certainly  am  not  prepared  to  sustain  that 
as  a  relevant  charge  either  under  the  statute  or  at  com- 
mon law. 

If  I  had  thought  that  there  was  any  question  turning 
on  the  construction  of  the  430th  section  of  the  Police 
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Act,  1862,  I  should  have  required  further  consideration     1878.^ 
of  the  cases  referred  to  at  the  bar  before  sustaining  our    No.  lo.' 
jurisdiction  to  review.     But  as  I  think  this  complaint  is       v. 
wholly  outwith  the  statute  I  do  not  think  it  is  necessary      hcq-l 
to  go  into  that  matter.  umjw. 

The  Lord  Justice-Clerk. — ^This  case  is  important,  and  ^"*-  "''• 
I  am  anxious  that  our  judgment  should  not  be  thought  to 
go  beyond  the  limits  assigned  to  it.  The  meaning  of  the 
charge  in  question  is  substantiaUy  this,  that  the  suspen- 
der, on  a  particular  occasion,  played  a  tune  which  was 
known  to  be  insulting  or  irritating  by  reason  of  its  asso- 
ciations,  in  a  neighbourhood  in  which  there  were  people 
of  a  different  poUtical  and  reUgious  persuasion  from  that 
profess  b/the  suspender  LJ  It  i.  not  by  any 
means  clearly  expressed,  but  that  is  evidently  the  mean- 
ing intended  to  be  conveyed.  Now,  1  do  not  by  any 
means  lay  it  down  that,  in  some  circumstances,  such  an 
act,  coupled  with  a  sufficient  allegation  oi  intent,  might 
not  amount  to  an  offence.  The  act  might  be  done  in  the 
most  mischievous  manner,  and  with  the  most  serious 
consequences.  At  the  same  time  I  am  not  prepared  to 
stretch  the  law  so  far  as  to  embrace  acts  in  themselves 
perfectly  innocent,  where  the  only  allegation  not  ex- 
pressed, but  implied,  is  that  they  might  create  a  breach 
of  the  peace,  and  that,  by  reason  that  there  happened  to 
be  in  the  neighbourhood  some  persons  who  might  think 
their  religion  or  their  party  opinions  made  thereby  the 
subject  of  derision. 

What  the  air  or  the  words  of  *  Bojme  Water '  may  be 
is  more  than  I  know  from  the  complaint.  But  if  in  this 
complaint  we  had  had  described  and  specified  the  char- 
acter and  words,  if  any,  of  the  air  of  *  Boyne  Water,' 
and  if  we  had  been  told  that  it  was  a  song  sung  by 
the  Orangemen  of  Ireland  for  the  purpose  of  insulting 
and  ridiculing  their  Catholic  fellow-countrymen,  and  if 
it  had  been  further  said  that  it  was  so  sung  on  the  pre- 
sent occasion,  for  the  purpose  of  creating,  or  that  it  did 
in  fact  create,  a  breach  of  the  peace,  it  might  have  been 
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1878.    quite  different.     I  am  very  far  from  saying  that  the 

No.  10.    statement  might  not  have  been  a  relevant  charge  under 

^^^  •.       the  Act.      But  we  have  nothing  of  that  kind  here,  and 

HiehCoart,  lookmg  to  the  complaint  as  it  stands  it  manifestly  con- 

*^^'    tains  no  criminal  charge  whatever.     When  analysed  the 

charge  comes  to  no  more  than  this,  that  the  accused  on 

a  certain  occasion  played  the  tune  of  *  Boyne  Water.' 

And  in  many,  I  may  say  most  parts  of  Scotland,  the 

tune  of  *  Boyne  Water '  might  be  played  with  perfect 

impunity  at  any  time.     What  is  charged  is  therefore  not 

an  offence  under  the  statute,  and  it  certainly  is  not  an 

offence  at  common  law. 

As  to  the  question  of  competency,  I  quite  agree  with 
your  Lordships  that  it  is  perfectly  competent  for  us  to 
deal  with  the  case,  as  it  is  outwith  the  statute  altogether, 
and  the  magistrate  exceeded  his  jurisdiction  in  entertain- 
ing it  on  the  only  allegation  which  the  complaint  discloses. 
The  following  was  the  Interlocutor  : — 
'  Edinburgh^  2^th  May  1878. — Having  considered 
this  case,  and  heard  Counsel  for  the  parties.  Repel  the 
objection  to  the  competency,  quash  the  conviction,  and 
find  the  suspender  entitled  to  expenses,  which  modify  to 
seven  guineas,  for  which  and  one  guinea  as  the  dues  of 
extract  decern.' 

Agent  for  the  Siupender— ^bohok  Flkmino,  S.S.C. 
Agent  for  the  Kespondent— Q  Aiideiwsi  S.S.C. 


Present. 

The  Lord  Justicb-Clerk. 

Lords  Young  and  Adam. 

Robert  Anderson,  Suspender— jBrancf 

AOAINST 

J.  C.  Hutchison,  Eespondent,  ahitent. 

Assault  with  Lethal  Weapon — Jurisdiction — Police  Magistrate 
— Statute  25th  and  26th  Vict.  c.  101,  sect.  413  (General  Police 
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and  ImproYemeiit  (Scotland)  Act,  1862) — Pleas  of  the  Cbown. — 
A  complaint  which  charged  an  assault  *  with  a  billiard  cue  or  other 
lethal  weapon,  whereby  the  person  assaulted  was  cut  and  wounded 
to  the  efiusion  of  blood  and  serious  injury  of  his  person/  held  to 
have  been  competently  tried  and  insisted  in  before  a  Police  Magis- 
trate, notwithstanding  the  provision  in  section  214  of  the  Greneral 
Police  Act  of  1862,  and  suspension  of  the  conviction  and  sentence 
thereon  refused. 

This  was  a  Bill  of  Suspension  at  the  instance  of    1B78. 
Robert  Anderson,  sculptor,  Ardknowe,  in  the  Burgh  of   no.  ii. 
Galston,  who  was  convicted  and  sentenced  to  a  penalty       ». 
of  £1  and  to  fourteen  days'  imprisonment  in  default  of  g^ 
immediate  payment  thereof,  by  the  Magistrates  of  that    J°^y^ 
Burgh,  under  the  General  Police  Act  of  1862,  upon  a  ^"p*™^°- 
complaint  under  the  Summary  Procedure  Act,  at  the  in- 
stance of  the  Burgh  Fiscal,  charging  him  with  the  crime 
of  assault,  actor  or  art  and  part, 

*  Lf  so  FAB  AS,  he,  the  complainer,  did,  in  Station  Boad,  in  the 
Boigh  and  Pariah  of  Galston,  and  at  a  part  thereof  within  the  pre- 
mises known  as  the  Billiard  Room,  attack  and  assault  Charles  Nicoll, 
writer,  now  residing,  &c,  bj  striking  him  one  or  more  severe  blows 
on  the  left  side  of  his  head  with  a  billiard  cue  or  other  lethal  weapon, 
whereby  he  was  cut  and  wounded  to  the  effusion  of  blood  and  serious 
injury  of  his  person,' — and  praying  the  Court  to  convict  the  complainer 
of  said  crime,  dnd  to  adjudge  him  to  suffer  the  pains  of  law. 

The  bill  of  suspension  was  presented  on  the  ground 
that  the  conviction  and  sentence  was  and  is  whoUy  ille- 
gal and  wrongous.  That  it  proceeded  on  a  complaint  in 
which  the  Procurator-Fiscal  could  not  competently  in- 
sist. That  the  Magistrates  had  no  jurisdiction  to  enter- 
tain the  same,  or  to  try  for  the  offence  therein  charged. 

Braih)  having  appeared  for  the  suspender,  the  respond- 
ent being  absent,  referred  to  the  terms  of  section  413  of 
the  General  Police  Act  of  1862  (25th  and  26th  Vict.  c. 
101),  under  which  the  Magistrates  were  acting,  which 
provides  that  "  If  it  shall  appear,  either  in  the  prelimin- 
ary investigation  of  the  charges  against  any  person 
accused  of  having  committed  any  crime,  &c.,  within  the 
burgh,  or  during  his  trial  before  the  Magistrate,  that 
such  person  has  been  guilty  of  or  is  charged  with  any  of 

VOL.    IV.  E 


66  CASES  BEFORE  THE  HIGH  COURT         [vOL.  IV. 

1878.    the  crimes  denominated  the  pleas  of  the  Crown,  videlicet, 
NoTTi.        ...     or  of  assault  with  any  knife  or  other  lethal 
°^"**°  instrument,  where  effusion  of  blood  has  followed     .     .    . 
l^^'  it  shall  not  be  competent  for  the  Procurator-Fiscal,  or 
Jniy3,     those  actiug  under  or  for  him,  to  insist  in  a  prosecution 
Suspension,  against  such  person  before  the  Magistrate ;  but  the  Magis- 
trate shall  commit  the  accused  to  prison  for  examination,' 
and  notice,  it  is  then  provided,  is  thereupon  to  be  given 
to  the  county  Fiscal.     It  was  contended  that  the  convic- 
tion, which  was  general,  viz.,  *  of  the  crime  charged,' 
found  the  panel  guilty  of  an  assault  with  a  lethal  weapon 
to  the  effusion  of  blood,  for  the  trial  of  which,  in  terms 
of  the  above  section,  the  Magistrates  had  no  jurisdiction. 

The  Lord  Justice-Clerk. — The  real  object  of  the 
section  founded  on  is,  that  the  Magistrate  shall  not  try 
pleas  of  the  Crown,  or  those  other  crimes  that  are  there 
in  specified.  But  when  a  person  is  brought  before  a 
Magistrate  charged  with  an  offence,  it  may  be  in  an  ex- 
aggerated form,  if  it  shall  appear,  either  in  the  prelimin- 
ary investigation  of  the  charge  or  during  the  trial  before 
the  Magistrate,  that  such  person  has,  in  place  of  being 
guilty  of  any  of  the  serious  crimes  specified  in  section 
413,  been,  at  most,  guilty  of  an  offence  for  which  a 
minor  punishment  would  be  sufl&cient,  he  may  go  on  to 
tiy,  and  punish  accordingly ;  but  if  in  the  course  of  the 
preliminary  investigation,  or  during  the  trial,  it  shall 
appear  that  the  offence  actually  committed  was  of  a 
more  serious  character,  then  he  must  commit  him  for 
further  examination,  and  intimation  must  be  given  to 
the  county  Fiscal. 

Lords  Younq  and  Adam  concurred. 

The  following  was  the  Interlocutor : — 

*  Edinburgh,  3rd  July  1878. — Having  considered 
this  Bill,  and  heard  Counsel  for  the  Complainer,  no  ap- 
pearance having  been  made  for  the  Respondent,  refiise 
the  Bill,  and  decern.' 

Agent  for  the  Sospendar— John  ULicphbbson,  W.S. 
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Present. 
Thb  Lord  Justioe-Clsrk. 

Lords  Young  and  Adah. 
WhiLIaic  Watson  and  John  Eixchie,  Suspenders — M'Keehnie 

AGAINST 

EoBBRT  L.  Stuart,  Eespondent — Muirhead. 

CouNSBL  for  Aoousbd— Speeches  to  Jury — ^Public  Prosecutor— 
Fbivilegb  of  Accused— Statute  9th  Geo.  IY.  c.  29,  sects.  19 
AND  20  (Sir  Wm.  Eae's  Act) — Sumhart  Prosecution — Notes  of 
Evidence — Error  or  Injustice — Suspension. — Suspension  of  a 
oonTiction  and  sentence,  on  the  ground  that  the  public  prosecutor 
had  been  allowed  to  speak  last  at  a  trial  upon  a  summary  complaint 
for  the  crime  of  thefb,  refused  in  the  circumstances,  and  in  respect 
there  was  no  objection  taken  at  the  time 

Edd^  also,  that  an  allegation  on  the  part  of  the  accused  that  no 
pioof  was  adduced  at  the  trial  to  show  that  the  articles  stolen 
were  in  the  possescion  of  the  owners  during  the  time  libelled  in  the 
complaint,  was  insufficient  to  entitle  them  to  obtain  an  order  from 
the  Court  for  production  of  the  notes  of  the  evidence  taken  by  the 
Sheriff;  and,  observed,  that  the  Court  has  for  long  treated  the 
judgment  in  cases  brought  before  a  Police  Magistrate  under  the 
Act  9th  Geo.  IY.  c.  29  as  final,  unless  upon  a  statement  of  the 
occunence  of  some  substantial  error  or  injustice. 

Tms  was  a  Bill  of  Suspension  of  and  Liberation  from  a    1878. 
conviction  and  sentence  pronounced  by  one  of  the  SheriflF-    No.  12. 
Substitutes  for  the  County  of  Edinburgh,  &c.  (Hamilton),  and  another 
sitting  as  Police  Magistrate  in  the  Edinburgh  Police    stuart 
Court,  upon  a  summary  complaint  for  the  crime  of  theft,  ^If^iy^ 
brought  at  the  instance  of  Robert  L.  Stuart,  Procurator-  siup.  Lib. 
Rscal,  under  sections  19  and  20  of  9  Geo.  IV.  c.  29.  (Sir 
Wm.  Rae's  Act). 

The  grounds  upon  which  the  Bill  was  presented  are 
set  forth  in  the  statement  by  the  Counsel  for  the  sus- 
penders. 

M'Eeghnie,  for  the  suspenders — After  evidence  had 
been  adduced  for  both  parties  before  the  SheriflF,  the 
Procurator-Fiscal  declined  to  address  the  Court,  and 
Counsel  for  the  panels  was  heard.     The  Sheriflf  there- 
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1878.    upon  retired  to  view  the  articles  stolen,  and  on   his 
No.  12.    return  into  Court,  upon  his  expressing  doubts,  the  Fiscal 
and  another  oflfered  explanations  and  addressed  the  Court  in  an  argu- 
stnitft,    mentative  speech.     The  panel's  Counsel,  believing  that 
" Jai^^**  the  Sheriflf  was  about  to  acquit,  took  no  objection  to  the 
Sutp.  Lib.  Fiscal's  address  at  the  time,  and  the  panels  were  not 
asked  whether  they  had  anything  further  to  add.     The 
Sheriff  thereupon  convicted  and  sentenced  the  panels 
to  sixty  and  thirty  days'  imprisonment  respectively. 
We  contend  that  by  the  law  and  practice  of  Scotland 
the  public  prosecutor  in  criminal  cases  has  no  right  of 
reply  to  the  address  for  the  panels,  and  that  the  convic- 
tions and  sentences  having  here  been  obtained  through 
t^e  public  prosecutor  being  allowed  to  speak  last,  they 
ought  to  be  suspended.     Statute  1672,  c.  16  (Act  con- 
cerning the  Regulation  of  Judicatories,  Concerning  the 
Justice  Court),  Mackenzie's  Crim.  Law,  Second  Edition, 
p.  253  (reads) ;  and  the  same  holds  good  in  regard  to 
the  procedure  in  the  Sheriff  Courts — Moncreiff  on  Ke- 
view,  pp.  32  and  33.  If  the  Fiscal  does  not  speak  first,  he 
has  lost  his  right  to  open  his  mouth,  except  it  may  be  to 
offer  an  explanation  in  answer  to  any  question  by  the 
Judge.     That  was  not  the  nature  of  the  Fiscal's  address 
on  this  occasion.  The  panel  was  entitled  to  be  heard  last, 
and  by  the  procedure  taken  he  was  deprived  of  that  right. 

The  Lord  Justice-Cllrk. — Why  did  you  not  object  ? 

M'KsCHins. — ^We  thought  the  Sheriff  was  in  our 
favour.  When  his  doubts  had  been  removed,  and  he 
was  about  to  convict,  he  ought  to  have  so  intimated,  and 
to  have  given  the  panels  an  opportunity  of  being  heard. 

The  Lord  Justice-Clerk. — You  might  have  insisted 
had  you  chosen  on  being  heard. 

M'Kechnib,  for  the  panel. — We  object,  in  the  second 
place,  that  the  libel  took  a  latitude  of  twelve  months  in 
libelling  the  time.  This  we  did  not  object  to,  on  the  un- 
derstanding that  the  Fiscal  would  prove  that  the  articles 
stolen  were  in  the  premises  libelled  within  those  months, 
and  in  possession  of  the  alleged  owners.     But  although 
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that  was  of  the  essence  of  the  charge,  no  such  evi-    ^^^8. 
dence  was  brought.     There  was  therefore  no  evidence  of   Kp.  li. 
pofisession,  and  the  Sheriff  was  wrong  in  convicting.  The  and  another 
Act  (Sir  Wm.  Bae's),  under  which  the  complaint  waa    stuart 
brought,  provides  for  a  note  of  the  evidence  being  taken,  HighCourt, 
and  the  Court  has  a  power  of  review  upon  the  facts.        - — — 

Lord  Young. — The  conviction  and  sentence  here 
complained  of  was  obtained  under  the  Act  9th  Geo.  IV, 
c.  29,  and  therefore  before  him  sitting  as  Police  Magis- 
trate. That  Act  provides  that  a  note  of  the  deposition 
of  the  witnesses  examined  shall  be  taken,  and  does  not 
provide  for  finality  of  judgment  on  the  facts.  But  it  is 
so  manifestly  inconvenient  and  inconsistent  with  the 
nature  of  the  procedure  in  those  summary  cases  that 
there  should  be  anything  of  the  nature  of  review  in  such 
cases,  that  this  Court  has  for  a  long  series  of  years  in- 
variably treated  the  judgment  of  the  Magistrates  upon 
the  £tcts  as  final,  and  declined  to  call  for  production  of 
the  notes  of  the  evidence,  unless  upon  a  statement  of  the 
occurrence  of  some  substantive  error  or  injustice  more 
tangible  than  that  which  has  been  made  here  with  re- 
ference to  the  latitude  in  the  time,  and  the  possession  of 
the  stolen  articles. 

The  further  irregularity  alleged  is,  that  the  Sheriff 

after  having  gone    to    an    adjoining  room,   in  order 

to  examine  the  articles  said  to  have  been  stolen,  allowed 

the   Procurator-Piscal  to  address  him,  and  that  the 

Procurator-Fiscal  had  previously  abstained,  according 

to  the  customary  practice,  from  making  a  speech.    That 

it  was  after  *  a  half-an-hour's '  speech  from  the  prisoner's 

CJounsel  that  the  Sheriff  retired  to  see  the  articles  that 

had  been  stolen.     That  when  he  returned  he  looked  as 

if  he  required  explanation,  and  that  the  Procurator-Fiscal 

gave  it  argumentatively.  The  prisoners^  Counsel  thought 

that  the  Sheriff  was  about  to  acquit  them,  and  did  not 

insist  in  his  right  of  reply,  but  remained  silent,  and  he 

took  no  objection  at  the  time  to  the  statement  of  the 

Fiscal,  or  the  manner  in  which  it  was  being  made.     I 
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1878.    do  not  think  that  there  was  here  any  irregularity.  There 
nTTs.    is  no  doubt  that  the  panel  is  entitled  to  the  last  word  in 
and  another  Criminal  trials,  and  it  is  a  rule  also  observed  in  the  civil 
stukrt    Court  that  the  defender  shall  have  the  last  word  ;  also, 
HitthCourt,  that  a  party  holding  a  judgment  shall  be  last  heard. 
Susp.  Lib.  ^^*  ^*  frequently  happens  in  both  Courts  that  explana- 
tions are  given  and  asked.     It  is  here  said  that  these  de- 
generated into  an  argument,  and  that  no  objection  was 
taken.     If  the  prisoner's  Counsel  had  demanded  to  be 
heard  and  been  refused,  that  would  have  been  a  diflferent 
matter ;  but  that  was  not  the  case.     In  what  took  place 
I  can  see  no  such  irregularity  as  calls  for  our  interference. 
The  Lord  Justice-Clerk  and  Lord  Adam  concurred. 
The  following  was  the  Interlocutor ; — 
*  Edinburgh^   3rd  July   1878. — Having   considered 
this  Bill,  and  heard  Counsel  for  the  parties,  Eefuse  the 
Bill :  Find  the  Respondent  entitled  to  expenses,  which 
modify  to  four  guineas,  for  which  and  one  guinea  as  the 
dues  of  extract  decern  against  the  Complainer.' 

Agent  for  the  Suspender^— Meisrs.  Irons  A  Robk&ts,  S.S.C. 
Agents  for  the  Respondent ^Pibtt. 


Present. 

Thb  Lord  Justice-Clerk. 

Her  Majesty's  Advocate — Sol.- Gen,  {MaedoncUd) 

AOAINST 

Simon  Eraser — (7.  S,  Dickson. 

SOMNAMBUUSM — MURDER  WHILE  IN  A  StATE  OF  SONNAMBULISM — In- 

SANiTT — Form  op  Verdict  and  Sentence — To  an  indictment 
charging  a  panel  with  the  murder  of  l)is  child,  he  pleaded  '  not 
guilty/  and  further,  *  that  at  the  time  the  crime  was  committed  he 
was  asleep.'  After  evidence,  the  jurj,  under  the  judge's  direction, 
returned  a  verdict  finding  that  the  panel  killed  his  child,  but  that  at 
the  time  he  was  in  a  state  in  which  he  was  unconscious  of  the  act  by 
reason  of  the  condition  of  somnambulism,  and  was  accordingly  not 
responsible.  The  panel  was  thereupon  discharged  after  his  giving 
an  undertaking  that  in  future  no  one  but  himself  would  sleep  in 
the  room  which  he  might  occupy. 
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Simon   Fraser,   from  the  prison  of  Glasgow,  was  1878. 

charged  with  murder,  by  having  on  the  night  of  the  9  th  No.  13. 

April  1878,  in  or  near  the  dwelling-house  in  Lime  Street,  Fraaer. 


South  Side,  Glasgow,  then  occupied  by  him,  wickedly  ^^jf^i^^g*"^ 
and  feloniously  attacked  the  now  deceased  Simon  Eraser  jj^^^^" 
jun.,  his  son,  then  a  child  of  eighteen  months  old  or  there- 
by, and  residing  with  him  in  said  dwelling-house,  and 
with  having  seized  and  lifted  him  from  the  bed  in  which 
he  was  then  lying,  and  violently  thrown  or  pushed  him 
several  or  one  or  moi^e  times  against  the  door,  or  floor, 
or  walk  of  the  said  dwelling-house,  and  thereby  fractured 
his  skuU  and  lacerated  his  brain,  so  that  he  was  mortally 
injured,  and  immediately  or  soon  thereafter  died. 

A  special  plea  was  put  in  as  follows  : — *  The  panel 
pleads  not  guilty,  and  further  pleads  that  at  the  time 
the  crime  was  committed  he  was  asleep.' 

The  following  evidence  was  then  led  : — 

Janbt  M'Ewen  deponed — I  am  a  widow  residing  at  44  Lime  Street, 
Gia^ow.  On  the  morning  of  the  10th  April  there  was  a  loud  knock- 
ing at  my  door.  I  found  it  was  the  prisoner,  who  asked  me  to  come 
and  see  his  bairn.  I  did  so,  and  found  his  wife  with  the  child  on 
her  knee.  Prisoner  was  terribly  excited,  wringing  his  hands,  and 
in  great  distress.  I  asked  what  was  wrong.  He  said,  '  It's  me  that's 
done  it,  mistress.  I  did  it  in  my  sleep.'  The  child  was  quite  un- 
conscious. Accused  said  he  had  been  in  the  habit  of  getting  up  in  his 
sleep  since  he  was  a  boy  ;  that  he  dreamt  he  had  seen  a  wild  beast 
jump  into  the  bed,  and  that  he  rose  to  attack  it.  I  sent  him  for  the 
doctor.  His  distress  appeared  to  be  quite  sincere.  The  child  died 
about  three  o'clock  in  the  morning  on  my  knee,  two  hours  after  I  was 
called  in. 

John  Pritohard,  sawyer,  Rtdherglen  Road^  Olasgow. — I  work 
along  with  prisoner.  He  came  to  me  that  morning  and  told  me  that 
'  wee  Simon '  was  dead,  and  that  he  had  been  the  cause  of  it,  and 
that  he  had  been  dreaming  he  was  attacking  a  wild  beast. 

Cross  examined — Fraser  was  very  fond  of  his  child — none  more  so. 

By  the  Court — He  was  very  steady.  I  thought  there  was  a  little 
want  about  him. 

By  the  Souoitor-General — I  have  found  in  conyersation  that 
before  he  was  finished  he  would  contradict  himself. 

Alexander  Jameson,  L.RC.S.L,  Main  Street ,  Oorhals,  Glasgow, 
deponed — I  was  called  in  by  prisoner  on  the  morning  of  10th  April 
to  see  his  child.     It  was  suifering  from  convulsions,  and  injured  on 
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1878.  the  forehead.  Accused  said  he  had  dreamt  that  a  wild  beast  was 
NoTls.  attacking  him  and  that  he  attacked  it  in  self-defence.  He  told  me, 
Simon  on  my  asking,  that  he  got  up  frequently  in  his  sleep,  and  had  once 
used  violence  to  a  half-sister  and  also  to  his  wife.     I  have  known 


/uiy°6,  '  csisea  where  persons  have  attacked  other  persons  in  their  sleep  from 

Murder     thinking  they  were  being  attacked  by  them.     I  have  not  known 

cases  where  the  person  thought  he  was  being  attacked  by  an  animal ; 

but  it  is  quite  the  same.     I  have  no  name  for  such  a  thing,  except 

somnambulistic  delusion. 

Oro88-examined. — I  would  not  consider  a  man  in  that  condition 
to  be  insane. 

Jakes  Davidson,  ertminal  officer,  deponed  that  he  conveyed  the 
child's  body  to  the  police  office. 

Simon  Fraber,  sen. — ^The  prisoner  is  my  son.  There  was  always 
a  dulness  in  him ;  in  particular  he  did  not  learn  readily.  He  often  rose 
at  night.  On  these  occasions  his  eyes  were  open,  but  I  knew  he  was 
not  sensible.  He  spoke  nonsense.  He  used  to  come  to  his  senses  more 
readily  with  me  than  any  other  person.  On  one  occasion  when  between 
fourteen  and  fifteen  years  of  age  he  got  up  and  struck  me  in  the 
£ice.  Whenever  he  heard  my  voice  he  came  to  his  senses.  Once  he 
used  violence  to  his  sister  Elspeth.  He  had  her  by  the  throat,  and 
there  were  marks  of  his  nails  on  her  skin.  He  was  very  sorry  about 
it  afterwards,  because  he  was  very  fond  of  her.  He  once  dreamt, 
whilst  we  were  living  in  Norway,  that  his  sister  was  drowning,  and 
he  went  into  the  water  after  her,  but  he  soon  came  to  his  senses  and 
returned.  Since  he  was  married  he  thought  the  house  was  on  fire, 
and  was  caught  pulling  his  wife,  as  he  thought,  out  of  the  'fire..  He 
is  of  a  kindly  disposition,  and  is  fond  of  his  wife  and  children.  He 
on  one  occasion  broke  his  own  toe  in  a  fit.  The  prisoner  was  married 
about  three  years  ago. 

Elspeth  Shearer  or  Fraser — I  am  the  stepmother  of  the  prisoner. 
The  prisoner  and  his  wife  and  children  came  to  my  house  on  the  day 
before  the  child  was  killed.  I  have  never  seen  him  the  worse  ot 
drink,  and  he  was  not  on  that  day.  I  knew  of  his  rising  in  his  sleep. 
It  was  a  habit  with  him.  Have  seen  him  strike  the  furniture 
with  his  fists  and  hurt  himself.  He  often  called  out  the  names  of 
beasts.  On  these  occasions  when  he  wakened  up  he  would  generally 
take  a  drink  of  water  and  go  quietly  to  bed  again.  I  am  quite  sure 
he  did  not  know  what  he  had  been  doing.  He  went  into  the  water 
when  they  were  in  Norway. 

By  the  Court. — He  was  in  one  of  his  fits  when  he  went  into  the 
water.  Many  times  he  did  that.  Sometimes  by  the  time  he  came 
out  of  the  water  he  was  better,  and  sometimes  ho  was  still  in  the  fit 

By  the  Solioitor-General. — He  was  often  confused  in  his  speech. 
There  was  no  particular  time  for  these  fits  coming  on. 

Orois-eosamined. — On  the  occasions  when  he  got  up  in  the  daytime 
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he  appeared  to  be  deeping.     He  has  for  the  last  twelve  or  thirteen  1878. 

years  been  doing  a  HttJe  to  keep  himself.  vZ\9 

Elspkth  F&AS8B,  daughter  of  Simon  Fraaery  sen.,  deponed — She  Simon 

had  often  seen  her  brother  in  the  water.     His  eyes  were  generally  ^^^^' 


wide  open — staring.  On  one  occasion  he  caught  her  by  the  throat  and  ^  jaiy^js''' 
called  oat  that  she  would  be  burned.     He  was  very  sony  for  it.     ^^^  ^ 
When  he  came  to  himself  the  glaring  look  went  from  his  eyes.     Ex- 
cept at  these  times  he  was  very  fond  of  her,  and  would  not  hurt  her 
if  he  knew  it. 

By  fhe  Coubt. — He  came  out  of  the  fit  when  she  spoke  to  him. 

£li2abbth  Bbown  ob  Parker,  Kirdoeh  Street,  Dundee,  deponed 
that  her  daughter  Wilhelmina  married  the  prisoner  in  December 
1875.  Had  known  the  prisoner  ten  months  before  that,  but  heard 
nothing  peculiar  about  him.  They  went  to  Edinburgh,  and  witness 
visited  them  at  the  New  Tear  of  1876.  On  the  second  night  witness 
was  there  prisoner  got  up,  shook  his  wife,  and  said  he  thought  there 
was  a  dog  in  the  house,  or  somebody  meddling  with  her.  Did  not 
know  whether  his  eyes  were  open.  He  could  not  fall  into  conversa- 
tion. 

The  Foreman  of  the  Jury  here  said  he  thought  it  was 
of  no  use  to  go  on  with  the  case,  as  the  jury  believed  the 
prisoner  was  not  responsible  for  his  actions. 

The  Lord  Justice-Clerk  said  he  thought  they  ought 
to  hear  the  medical  evidence. 

Dr.  Yellowlbbs,  Superintendent  Chrtnavel  Asylum,  deponed  that 
he  had  examined  the  prisoner,  and  the  history  of  the  case  as  he  heard 
it  was  quite  consistent  with  what  he  knew  of  the  prisoner.  He 
thought  somnambulism  was  a  state  of  unhealthy  action  of  the  brain 
producing  a  morbid  activity  during  sleep  of  varied  intensity^  some* 
times  developing  delusions  and  violence,  and  amounting  really  to  in- 
sanity; and  that  the  prisoner  laboured  under  its  most  aggravated 
form.  It  was  sometimes  traceable  to  very  temporary  causes.  He 
thought  it  attributable  to  the  varying  condition  of  circulation  of  the 
brain.  A  person  in  such  a  state  was  quite  unconscious  of  what  he 
was  doing.     The  delusion  might  or  might  not  take  an  active  form. 

In  cross-examination  witness  said  that  from  his  interview  with  the 
prisoner  he  thought  him  a  man  below  the  average  in  intellect.  He 
was  practically  sane  when  he  examined  him.  He  had  not  had  any 
experience  personally  of  cases  of  somnambulism.  He  had  never  seen 
a  man  in  that  condition.  There  was  none  of  the  known  forms  of  in- 
sanity about  the  prisoner,  but  somnambulism  often  developed  a  con- 
dition equivalent  to  insanity. 

By  the  CouaT. — A  man  in  that  condition  was  unconscious  of  what 
he  was  doing,  and  was  not  responsible.     Somnambulism  was  a  con- 
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1878.  dition  only  occnrring  daring  sleep,  yet  he  had  a  kind  of  consciousness 
f^i^X  which  is  not  consistent  with  sleep.  It  was  an  abnormal  condition. 
Simon  He  woold  deem  the  man  sufficiently  responsible  for  his  actions  when 
not  in  that  condition. 


HighCourt, 

Jalj  15.  Dr.  Alexander  Robertson,  Physician  and  Superintendent  of  the 
Murder.  PoarhousCf  Glasgow,  deponed — He  had  considerable  experience  in 
cases  of  abnormal  condition  of  the  brain.  He  had  examined  the 
prisoner,  and  had  also  been  informed  of  the  &cts  of  the  case  before  the 
Court.  He  was  of  opinion  that  the  prisoner  was  insane  when  he 
committed  the  act  with  which  he  was  charged.  His  condition  at  the 
time  most  nearly  approached  mania,  which  was  evidenced  by  the 
fGLct  that  he  was  highly  excited,  violent,  and  dangerous,  possessed  of 
extravagant  delusions  along  with  unconsciousness  of  the  act.  These 
symptoms  approached  insanity.  It  was  his  opinion  that  the  prisoner 
was  subject  to-  fits  of  temporary  insanity  in  which|  he  passed  out  of 
sleep  into  these  states.     The  case  was  altogether  an  exceptional  one. 

By  the  Court. — ^This  was  more  than  an  actual  dream. 

By  the  Solicitor-General. — He  believed  this  man  actually  did 
see.  His  senses  were  awake.  He  saw  or  felt  the  child,  and  mistook 
it  for  something  else.  His  opinion  was  simply  that  the  exaggerated 
condition  of  somnambulism  constituted  temporary  insanity.  It  was 
not  a  known  form  of  insanity  in  medical  science. 

By  the  Court. — He  would  not  certify  prisoner  as  insane.  This  was 
a  very  rare  case.  Ordinary  sleep-walking  was  not  a  rare  occuixence, 
but  he  would  not  class  that  under  insanity. 

Dr.  Clouston,  Royal  Asylum^  Momingside,  examined  for  the  de- 
fence, deponed — He  had  had  interviews  with  the  prisoner,  and  he 
had  heard  the  case  that  day.  He  could  not  detect  any  symptoms  of 
insanity  about  him.  He  considered  that  while  asleep  he  was  subject 
to  somnambulism.  He  found  him  to  be  a  man  of  very  fair  judgment 
for  his  education,  his  memory  seemed  good,  and  he  seemed  particularly 
affectionate.  One  thing  struck  him  very  much.  He  asked  the  pri- 
soner if  he  felt  the  death  of  his  child,  and  he  answered  he  did  ;  but 
that  as  his  wife  was  much  put  about  he  had  concealed  his  own  feel- 
ings for  her  sake.  He  did  not  think  there  was  any  case  of  somnam- 
bulism which  could  be  brought  under  insanity. 

By  the  Solicitor-General. — ^Witness  did  not  recognise  the  case  as 
arising  &om  an  abnormal  condition  of  the  brain  producing  delusion 
and  violence. 

By  the  Court. — He  did  not  consider  that  somnambulism  might  be 
due  to  insanity.  It  was  without  precedent  that  a  man  imagined  that 
it  was  a  beast  he  was  contending  witL  There  was  no  special  way 
of  removing  tha  tendency,  except  by  improving  the  general  health. 
He  did  not  consider  a  man  in  such  a  condition  as  responsible.  The 
only  difference  between  an  ordinary  case  of  sleep-walking  and  the  pre- 
sent was  that  the  man's  actions  were  cf  a  dangerous  character. 
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The  Lord  Justice-Clerk,  in  addressing  the  Jury,    ^^' 
said — I  suppose,  gentlemen,  you  have  not  the  slightest    g?^*^ 
doubt  that  the  prisoner  at  the  time  was  totally  uncon-    ^"^'^^ 
scious  of  the  act  that  he  was  doing.     There  is  not  the  *^yjl^i^'' 
slightest  doubt  that  he  was  labouring  under  one  of  those    Murder, 
delusions  which  occurred  in  a  state  of  somnambulism — 
he  was  under  the  impression  that  some  animal  had  got 
into  the  bed.     I  see  no  reason  to  doubt,  and  I  do  not 
suppose  you,  gentlemen,  have  any  doubt,  that  the  ac- 
count as  given  is  correct.     It  is  a  matter  of  some  conse- 
quence to  the  prisoner  whether  he  is  found  responsible  or 
not,  because  you  are  aware  that  his  future  must  to  a 
great  extent  depend  upon  the  verdict  you  shall  return. 
The  question  whether  a  state  of  somnambulism  such  as 
this  is  to  be  considered  a  state  of  insanity  or  not  is  a 
matter  with  which  I  think  you  should  not  trouble  your- 
selves.    It  is  a  question  on  which  medical  authority  is 
not  agreed.     But  what  I  would  suggest  is,  that  you 
should  return  a  verdict  such  as  this — that  the  Jury  find 
the  panel  killed  his  child,  but  that  he  was  in  a  state  in 
which  he  was  unconscious  of  the  act  which  he  was  com- 
mitting by  reason  of  the  condition  of  somnambulism, 
and  that  he  was  not  responsible. 

The  Jury  returned  a  verdict  accordingly. 

The  Solicitor-General  then  suggested  that  the  case 
should  be  adjourned  for  two  days,  that  there  might  be 
an  opportunity  for  consultation  as  to  what  arrangements 
should  be  made  with  reference  to  the  accused.  He  would 
be  very  sorry  to  keep  the  prisoner  for  other  twenty-four 
hours,  but  it  was  really  for  his  interest  they  were  doing  so. 

The  Lord  Justice-Clerk  concurred  in  the  proposal, 
and  adjourned  the  case  accordingly. 

Fraser  having  given  an  undertaking  to  the  effect  that 
no  one  but  himself  would  in  future  sleep  in  the  room 
which  he  might  occupy,  in  which  undertaking  his  father 
concurred,  he  was  dismissed  from  the  bar. 

At  the  calling  of  the  case  on  1 7th  July  1878,  the 
following  was  the  minute  of  the  procedure  : — 


76         CASES  BEFORE  THE  HIGH  COURT    [vOL.  IV. 

1878.  *  In  respect  the  Cbunsel  for  the  Crown  does  not  move 
No.  I  a.  for  sentence,  and  in  respect  the  panel  has  come  under 
Fraaer.  Certain  obligations  satisfiactory  to  Crown  Counsel,  the 
'j5?^?5.'^'*  Court  deserted  the  diet  simpliciter  against  the  panel, 
j£n^er.    ^^^  disnussed  him  from  the  Bar.' 


WEST    CIRCUIT. 

GLASGOW 

■ 

Present.. 
Lord  Cbaiqhill. 

Gborob  Stevbnson,  Appellant — Brand 

AGAINST 

John  Lano,  Respondent — Laiig, 

Whipping — Sentence — Magistrate,  Powers  op — RioToas  and  Dis- 
orderly Behaviour — Statute  29th  and  30th  Vic.o.  273,  seo.  135, 
BUBSEO.  5  (Glasgow  Police  Act,  18 86} — Statute  Hth  and  15th 
Via  0.  27  (Prisons  (Scotland)  Act,  1851)— Statute  26th  Via  a  18 
(Whipping  Act,  1862). — Upon  a  complaint  brought  under  section . 
135,  subsection  5,  of  the  Glasgow  Police  Act  of  1866,  charging  an 
accused  with  '  the  crime  of  being  riotous  and  disorderly  in  his 
conduct,  by  throwing  peasemeal  or  soot^  or  otherwise  creating  a 
noise  or  disturbance,'  and  concluding  for  a  fine,  or,  alternatively, 
imprisonment,  a  Stipendiary  Magistrate  sentenced  a  youth  of 
fifteen  years  of  age  to  receive  fifteen  stripes,  in  terms  of  the  Acts 
Hth  and  15th  Vic.  c.  27  and  25th  Vic.  a  18.  The  conviction  and 
sentence  quashed  upon  appeal,  in  respect  that  the  Act  Hth  and 
15th  Vic.  c.  27  had  been  repealed,  and  that  the  Act  25th  Vie.  c.  18 
gave  no  warrant  for  whipping  except  in  the  case  of  boys  who  are  not 
above  fourteen  years  of  age ;  and,  second,  that  whipping  was  not 
sanctioned  by  the  common  law  in  such  a  case  as  that  in  question. 

1 373         This  was  an  appeal  against  a  conviction  and  sentence 

—     pronounced  by  the  Stipendiary  Magistrate  (Gemmel)  in 

stefemon  tj^e  Glasgow  PoUce  Court,  upon  a  complaint  at  the  in- 

i^g'     stance  of  the  respondent,  John  Lang,  Procurator-Fiscal 

^i^i'  ^f  Court,  charging  the  Appellant   *  with  having,  on 

^pp^    Friday,  the  24th  day  of  May  current,  in  or  near  Salis- 
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bury  Street,  Glasgow,  been  riotous  or  disorderly  in  his 
behaviour,  by  then  and  there  throwing  pease  meal  and 
soot,  or  otherwise  creating  a  noise  and  disturbance,  in 
contravention  of  the  Glasgow  Police  Act,  1866,  particu- 
larly section  5,  Article  136  thereof.* 

The  following  was  the  sentence  appealed  against  : — 

'  At  Glasgow,  the  25tli  day  of  May  Eighteen  hundred  and  seventy- 
eight,  in  presence  of  John  Gemmell,  Esquire,  Police  Magistrate  of  the 
Citj  and  Soyal  Burgh  of  Glasgow,  appeared  the  Defender,  the  said 
Geoige  Stevenson,  and  the  charge  having  been  read  over  to  him,  he 
pleaded  not  guilty,  and  the  said  Magistrate  having  heard  the  said  de- 
fender in  answer  to  said  charge,  and  the  witnesses  adduced  having 
been  examined  on  oath  in  his  presence,  the  said  Magistrate,  on  the 
evidence  adduced,  finds  the  chaige  proven,  and  convicts  the  said  de- 
fender of  the  offence  libeUed.  In  respect  thereof,  decerns  and  ad- 
judges the  said  defender,  George  Stevenson,  whose  age,  in  the  opinion 
of  the  Magistrate,  appears  to  exceed  15  and  be  under  16  years,  to  be 
conveyed  to  the  prison  of  Glasgow,  and  there  to  be  detained  until  he 
vndergo  the  punishment  of  whipping,  in  terms  of  the  Acts  14th  and 
15th  Yict.  c.  27,  and  25th  Vict  c.  18,  and  regulations  made  pursuant 
thereto,  directs  the  punishment  to  be  inflicted  with  the  birch  rod, 
and  the  number  of  strokes  to  be  fifteen  ;  and  in  the  event  of  the  pri- 
son Buigeon  certifying  that  the  said  George  Stevenson  is  unable  from 
his  state  of  health  to  undergo  any  part  of  said  punishment,  ordains 
the  said  George  Stevenson  to  be  set  at  liberty,  and  for  these  purposes 
gnnta  warrant  to  all  concerned.' 

Brand,  for  the  appellant — I  contend  that  the  con- 
viction brought  under  review  by  this  appeal  ought  to  be 
quashed  on  the  following  grounds  : — First,  the  complaint 
does  not  set  forth  anything  which  can  be  held  to  amount 
to  an  offence  at  common  law,  or  to  a  contravention  of 
the  Glasgow  Police  Act,  1866.     Throwing  pease  meal 

1  Statute  29th  and  30th  Vict.  c.  CLXXIII.,  The  Glasgow  Police 
Act>  1866. — Section  CXXXV.  *  Every  person  who  is  guilty  of  any  of 
the  following  acts  or  omissions  within  the  city,  shall,  in  respect  there- 
of, be  liable  to  a  penalty  not  exceeding  the  respective  amounts,  or  to 
imprisonment  for  a  period  not  exceeding  the  respective  periods  herein- 
after mentioned,  videlicet : — 

To  a  penalty  of  Ten  Pounds,  or  alternatively,  without  penalty, 
to  imprisonment  for  sixty  days.'  • 

Article  (5).  *  Every  person  who  is  riotous,  disorderly,  or  indecent 
in  his  behaviour/ 


1878. 

No.  14. 
SteTenaon 

V. 

Lang. 

Glaagow, 
Sept  7. 

Appoal. 
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•  and  soot  is  not  in  itself  a  riotous  and  disorderly  act.    It 

Stovenran  ^  ^^^  ^^  ^^  *^®  complaint  that  any  person  or  property 

LMg.  ^^s  injured  by  the  act.     The  addition  of  the  words 

Glasgow,  *  or  otherwise   creating  a  noise  or  disturbance '   can- 

Sept  7. 


-  not  have  the  effect  of  making  the  complaint  set  forth 
an  offence  if  it  does  not  do  so  in  the  first  part 
of  the  sentence  from  which  these  words  are  taken,  for 
the  obvious  reason  that  the  word  *  otherwise'  must 
mean  otherwise  doing  an  act  similar  in  kind  to  the 
throwing  of  pease  meal  and  soot.  It  is  no  doubt  said  in 
the  complaint  that  section  135,  subsection  5,  of  the 
Glasgow  Police  Act,  1866,  has  been  contravened.  The 
words  of  that  section  are  (reads).  But  it  is  out  of  the 
question  to  suggest  that  the  complaint  as  laid  sets  forth 
anything  coming  within  the  meaning  and  intent  of  these 
words.  Second,  The  prayer  of  the  complaint  craves  the 
imposition  of  a  fine,  and  imprisonment  in  default  of 
payment,  or  imprisonment  without  the  alternative  of  a 
fine.  It  is  further  craved  that  if  deemed  expedient 
caution  be  ordained  for  good  behaviour.  But  the  sitting 
Magistrate  instead  of  imposing  a  punishment  within  the 
terms  of  the  prayer  went  outwith  the  same  altogether. 
This  I  admit  he  might  in  some  circumstances  be  en- 
titled to  do  ;  but  where,  as  in  the  present  case,  a  statute 
is  said  to  have  been  contravened,  and  that  statute  speci- 
fies the  penalties  to  be  imposed  in  the  event  of  contra- 
vention of  any  of  its  provisions,  it  is  incompetent  to  im- 
pose a  punishment  which  the  statute  itself  does  not 
authorise  and  contemplate. 

Third,  The  conviction  cannot  stand,  because  it  bears  to 
impose  a  sentence  of  whipping  under  two  statutes  which 
certainly  confer  no  authority  to  do  so.  These  statutes 
are  14th  and  15th  Vict.  c.  17.  sect.  6,  and  25th  Vict, 
cap.  18,  sect.  1.  But  the  first  of  these  has  been  re- 
pealed by  the  Acts  23d  and  24th  Vict.  cap.  105,  sect.  1, 
and  the  second  does  not  authorise  a  sentence  of  whipping 
to  be  imposed  on  a  boy  who  exceeds  fifteen  years  of 
age.     The  first  section  of  this  last  statute  is  in  these 
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terms  (reads.)*  It  may  be  argued  that  under  the  1878. 
regulations  issued  by  the  Lord  Advocate  and  the  Secretary  No.  u. 
of  State  for  the  Home  Department,  following  on  this  Act,       v. 

it  is  contemplated  that  a  sentence  of  whipping  may  be '-^ 

imposed  on  a  panel  whose  age  exceeds  sixteen  years ;  but,  sepf  T' 
apart  from  the  fact  that  these  regulations  have  not  statu-  Appeal, 
tory  authority,  they  cannot  be  taken  as  sanctioning  the 
sentence  now  complained  of.  See  Jurisdictions  and 
pumshments  of  Summary  Criminal  Courts,  by  W.  C. 
Spens,  Advocate,  Appendix  D,  where  these  regulations 
are  set^  forth.  As  to  the  right  at  common  law  to  impose 
such  a  sentence,  the  sentence  does  not  bear  to  be  pro- 
nounced in  exercise  of  any  common  law  juris4iction,  and 
it  cannot  be  seriously  maintained  that  whipping  ever  was 
imposed  for  such  an  alleged  offence  as  is  set  forth  in  the 
complaint. 

Lano,  for  the  respondent — ^Three  objections  are  stated 
to  the  conviction  sought  to  be  brought  under  review. 
The  first,  which  goes  to  the  relevancy  of  the  complaint, 
is  hypercritical  in  its  nature.  The  offence  charged  is  a 
contravention  of  sub-section  5  of  the  135th  section  of 
the  Glasgow  PoHce  Act,  which  imposes  a  penalty  on 
'  every  person  who  is  riotous,  disorderly,  or  indecent  in 
his  behaviour.'  The  nature  of  the  contravention  is  stated 
to  have  been,  that  the  appellant,  on  the  date  in  question, 
and  in  a  public  street  of  the  city,  was  riotous  or  disor- 
derly in  his  behaviour,  by  throwing  peasemeal  or  soot. 
This  amounts  to  more  than  a  naked  allegation  that  the 
appellant  threw  peasemeal  or  soot,  an  act  which  apart 

'  Statute  25tli  Vict.  c.  IS,  sect.  1. — *  When  the  punishment  of 
vVipping  is  awarded  for  any  offence,  by  order  of  one  or  more  Justice 
OT  Justices  made  in  exercise  of  his  or  their  power  of  summary  convic- 
tion, or  in  Scotland  by  the  Court  of  Justiciary,  or  by  any  Sheriff  or 
M^istiate,  the  order,  sentence,  or  conviction  awarding  such  punish- 
ment, shall  specify  the  number  of  strokes  to  be  inflicted,  and  the  in- 
stroment  to  be  used  in  the  infliction  of  them  ;  and  in  the  case  of  an 
offender  whose  age  does  not  exceed  fourteen  years  the  number  of  strokes 
inflicted  shall  not  exceed  twelve,  and  the  instrument  used  shall  be 
the  birch  rod/ 
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1878.    f^Qjn  some  qualification  is  certainly  of  a  venial  character. 
No.  u.    No  doubt  it  is  not  per  se  an  act  which  would  amount 
j^       to    a    contravention  of    the    section    in  question,   or 
Giaagow,  ^^    ^^7  kuowu    law,     and    it  might  even  be  of   a 
^P^'  ^'    useful  or  proper  character ;  but  that  possible  view  is 
^^^"^    excluded  by  the  context.     The  essence  of  the  charge  is 
that  the  act  was  committed  in  a  public  street  of  the  city, 
in  such  a  manner  as  to  amount  to  riot  or  disorder.  This 
qualification  excludes  the  possibility  of  the  act  being  in- 
nocent or  proper,  and  stamps  it  with  such  a  quality  as 
renders  it  a  proper  object  of  censure.     And  applying  the 
well-known  rule,  that  summary  complaints  of  this  nature 
are  not  to  be  too  narrowly  scanned,  it  is  submitted  that 
a  species  facti  falling  within  the  scope  of  the  subsection 
in  question  has  been  relevantly  and  sufficiently  set  forth. 
The  second  objection  is  not  well  founded.     It  is  not 
necessary  that  the  punishment  inflicted  should  be  speci- 
fied in  the  prayer  of  the  complaint,  if  it  be  otherwise 
within  the  power  of  the  magistrate  to  order  its  infliction. 
M'Bae  v.  Blair,  High  Court,  27th  Nov.  1856,  Irvine, 
vol.  ii.  p.  568. 

The  third  objection  is  founded  on  a  misconception  of 
the  law  as  regards  the  infliction  of  corporal  punishment. 
The  power  of  the  Magistrate  to  order  the  punishment  of 
whipping  is  not  dependent  on  any  statute.  It  arises 
under  the  common  law.  Hume  II.  p.  149.  The  statutes 
which  have  reference  to  the  infliction  of  this  punishment 
are  not  empowering  Acts,  but  Acts  intended  to  limit  and 
control  the  Magistrate  in  the  exercise  of  his  common-law 
power.  The  power  to  inflict-  this  punishment  therefore 
exists  except  where  expressly  excluded  by  statutory 
enactment.  It  is  true  that  the  Act  14th  and  15th  Vict. 
cap.  27  has  been  repealed  by  the  Prisons  (Scotland)  Act, 
23d  and  24th  Vict.  cap.  105 ;  but  the  6th  section  of 
the  former  Act,  which  referred  to  the  punishment  of 
whipping,  was  re-enacted  todidem  verbis  in  the  74th 
section  of  the  latter  Act.  It  is  therefore  still  existing 
law.     The  reference  to  the  repealed  Act  is  mere  sur- 
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plusage,  and  cannot  be  held  to  invalidate  the  sentence.     ^^' 
The  second  statute  referred  to  in  the  note  appended  to  „Na  u. 
the  sentence  consists  of  two  sections.     In  the  first  it    ^•• 
is  provided,  that  in  the  order  of  a  Magistrate  award- 
ing the  punishment  of  whipping  the  number  of  strokes   ^^p^-  ^- 
and  the  instrument  to  be  used  should  be  specified;  and    ^pp*^- 
that  in  the  case  of  offenders  under  fourteen  years  of 
age  the  instrument  should  be  a  birch  rod,  and  the  num- 
ber of  strokes  not  to  exceed  twelve.     The  second  sec- 
tion provides  that  no  offender  above  sixteen  years  of 
age  should  be  whipped  for  theft  or  any  crime  against 
person  or  property.     There  is  thus  no  prohibition  of  the 
sentence'of  whipping  in  the  case  of  boys  of  the  age  of  the 
the  appellant,  which  thus  continued  to  be  within  the 
competency  of  the  Magistrate  to  order.     This  view  of 
the  state  of  the  law  was  taken  by  the  Crown  authorities, 
who,  after  the  passing  of  this  statute,  issued,  with  the 
approval  of  the  Secretary  of  State,  regulations  which 
governed  the  nature  of  punishments  of  this  kind  to  be 
inflicted  on  male  offenders  of  the  age  of  the  appellant. 
The  objection  is  therefore  not  well  founded. 

Lord  Craighill. — ^This  is  a  very  important  question, 
or  rather  series  of  questions,  which  have  been  presented 
for  consideration  and  decision.  It  looks  a  startling  thing 
to  say  that  a  boy  tried  on  such  a  complaint  as  that  pre- 
sented to  the  Magistrate  in  this  case  should  be  awarded 
such  a  punishment  as  that  which  the  Magistrate  infiicted. 
Heavy  sentences  have'^been  imposed  on  criminals  who 
have  been  tried  and  found  guUty  in  the  course  of  the 
present  Circuit,  but  I  hardly  think  that  one  of  them  has 
received^a  sentence  which  he  would  not  prefer  to  the 
Bentence\which  has  been  passed  by  the  Stipendiary 
Magistrate  upon  the  appellant,  of  whom  the  worst  that 
can  be  said  is,  whatever  it  may  mean,  that  on  the  24th 
May  last,  being  in  the  street,  he  threw  up  in  the  air  the 
contents  of  a  bag  of  peasemeal  and  a  quantity  of  soot. 
Of  course  if  the  Magistrate  has  that  power  it  is  for  him 
to  exercise  it,  subject  to  his  own  views  of  duty,  and  sub- 

VOL.  IV.  F 


82 


CASES  BJblFOEE  THE  HIOH  COXTRT  [vOL.  IV. 


1878. 

No.  14. 
Btevenflon 

V. 

Qlaagow, 
Sept.  7. 

Appeal. 


ject  to  the  control  which  the  superior  Courts  may  exer- 
cise, if  it  shall  be  thought  upon  review  that  he  has  been 
guilty  of  oppression.  But  as  we  approach  the  consider- 
ation of  the  question,  whether  the  power  which  he  has 
exercised  belongs  to  him  by  law,  no  one  can  fail  to  see 
of  what  importance  it  is. 

In  so  far  as  regards  the  competency  of  the  appeal,  I 
have  no  doubt  that  it  is  competent.     There  has  indeed 
been  thrown  out  a  suggestion  that  some  of  the  grounds 
upon  which  it  has  been  asked  by  the  appellant  that  the 
sentence  be  quashed  are  not  competent.     After  listening 
to  Mr.  Brand  I  was  not  able  to  see  that,  fairly  regarded, 
there  was  any  one  of  the  grounds  of  appeal  which  could 
be  said  to  be  incompetent.     The  grounds  of  appeal  are, 
in  the  first  place,  that  the  complaint  does  not  disclose 
any  offence,  and  therefore  that  the  Magistrate  in  inflict- 
ing a  punishment  has  done  what  is  contrary  to  law.    The 
second  ground  is  that  the  complaint  specifies  certain 
punishments  which  are  craved  to  be  inflicted,  whereas 
the  Magistrate,  in  place  of  imposing  one  or  other  of  these 
punishments,  threw  all  aside  and  imposed  that  particular 
punishment  the  imposition  of  which  has  given  occasion 
for  the  present  appeal.     The  third  ground  of  appeal  is 
that  the  sentence  purports  to  proceed  on  statutory  war- 
rant, and  that  the  first  of  the  statutes  which  are  set  forth 
as  the  warrant — 14th  and   15th  Vict.  cap.    27 — is  a 
statute  which  at  the  date  when  the  sentence  was  pro- 
nounced was  not  in  force,  having  been  repealed  by  the 
Act  23rd  and  24th  Vict.  cap.  105,  which  had  not  been 
mentioned;  and  that,  even  if  it  had,  the  conviction 
would  still  be  erroneous,  because  the  Act  25th  Vict.  cap. 
18  which  was  cited,  gives  no  warrant  specially  for  the 
imposition  of  such  a  punishment. 

With  reference  to  the  first  of  these  grounds  of  appeal, 
namely,  the  sufficiency  of  the  specification,  or,  in  other 
words,  the  relevancy  of  the  complaint,  all  I  propose  to 
say  is  that,  whether  what  is  set  forth  in  this  complaint  is 
or  is  not  a  crime  or  offence  according  to  any  reasonable 
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reading  of  the  Glasgow  Police  Act  of  1866,  it  is  not  an    ^^' 
offence  according  to  the  rules  of  the  common  law  of  gSj^iin 
Scotland.     It  is  inconceivable  to  me  that,  apart  from     ^ 
statutory  provision,  any  person  could  have  been  arraigned,  qj^^^^^ 
or  charged,  or  convicted  for  such  a  thing  as  is  specified  in    ^^'^^  ^' 
this  complaint.     My  difficulty  is  to  see  what  is  wrong  in 
the  thing  complained  of.   The  appellant's  conduct  is  said 
to  have  been  riotous  and  disorderly,  but  all  that  was  done 
was  to  throw  a  certain  quantity  of  peasemeal  and  soot  into 
the  air.     No  doubt  this  is  followed  up  by  the  statement 
that  there  was  thus  created  annoyance  and  disturbance ; 
how  or  why  this  result  ensued  is  not  explained.    But 
assuming  that  there  was  such  a  consequence,  and  that  it 
might  be  brought  under  the  cognisance  of  the  magistrate 
sitting  in  the  police   court  as  an  ofience  under  the 
provisions  of  the  Glasgow  Police  Act  of  1866,  I  still  am 
of  opinion  that  it  is  not  a  good  cause  of  complaint  against 
anyone  if  the  complaint  is  founded,  not  upon  that  statute, 
but  upon  the  rules  of  the  conmion  law.     I  do  not  in  the 
meantime  say  however — and  it  is  not  necessary  that  I 
should  say — that  such  a  charge  as  tins  cannot  in  the 
exercise  of  the  magistrate's  discretion  in  his  administra- 
tion of  the  provisions  of  the  Glasgow  Police  Act  be 
entertained  and  sentence  or  conviction  be  pronounced. 

As  to  the  question  whether  or  not  it  was  competent 
to  impose  such  a  sentence  as  this,  having  in  view  the 
terms  of  the  prayer  and  the  complaint,  all  I  propose  to 
do  on  the  present  occasion — ^it  not  being  necessary  that 
I  should  do  more — ^is  to  say  that  I  doubt  extremely 
whether,  the  terms  of  that  prayer  being  as  they  are,  it  was 
competent  for  the  magistrate  to  impose  such  a  sentence 
as  has  been  imposed.     The  terms  of  the  prayer  are  very 
specific  ;  and  let  it  not  be  forgotten  that  the  things  that 
are  prayed  for,  and  which  are  warranted  according  to  the 
terms  of  the  Police  Act  for  such  an  offence  as  that  de- 
scribed  in  this   complaint,   are  not  imprisonment,  or 
imprisonment  with  hard  labour,  but  only  a  fine.     No 
doubt  if  the  fine  is  not  paid  imprisonment  is  the  alterna- 
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1878.  tive,  and  caution  for  good  conduct  for  a  certain  time  may 

N<K  u.  be  exacted.     Each  and  all  of  these  are  provided  for  in 

*•  this  particular  case  by  the  statute,  and  are   specified 

Q^     "^  in  the  prayer  of  the  complaint.    But  what  is  there  in  this 

^^P^'  ^'  prayer  that  affords  any  warrant  whatever  for  the  introduc- 

^PP***^  tion  of  the  6th  clause  of  the  Act  14  and  15  Vict.  c.  27,  or 

of  the  74th  clause  of  the  Act  23  and  24  Vict.  c.  105. — 

» 

either  to  substitute  whipping  for  that  punishment,  or  to  add 
whipping  to  that  punishment.  It  is  not  necessary,  accord- 
ing to  the  view  I  take  of  this  case,  that  I  should  express 
on  the  present  occasion  an  opinion  of  the  law  on  this  point, 
but  I  would  venture  to  suggest  that  it  may  be  well  for 
those  concerned  to  consider  whether  it  would  not  be 
better  if  whipping  is  a  thing  to  which  recourse  may  be 
had,  to  specify  it  in  the  prayer  of  the  complaint  as  a 
possible  article  of  punishment. 

The  third  point  to  consider  is,  whether  or  not,  assuming 
there  is  nothing  in  either  of  these  two  previous  objections, 
the  sentence  is  illegal  because  it  purports  to  be  pro- 
nounced in  pursuance  of  the  Act  1 4  and  1 5  Vict.  cap.  27? 
That  Act  is  said  to  be  repealed.  I  think  it  would  be  a 
strict  interpretation  of  this  sentence  if,  supposing  there 
was  good  warrant  for  the  punishment  of  whipping  in  the 
other  statute  specified, — namely  2  5  Vict.  cap.  18 — ^to  hold 
it  illegal  because  the  Act  14  and  15  Vict.  c.  27,  which 
also  specifies  whipping,  had  been  repealed.  But  still  it  is 
not  necessary  that  I  should  even  decide  upon  this,  for  the 
last  point  to  be  considered  is,  after  all,  the  only  ground 
of  my  judgment. 

It  appears  to  me  that  this  purports  to  be,  and  can  only 
be  regarded  as,  a  sentence  in  furtherance  of  the  provisions 
of  the  statutes  specified.  So  that  if  either-of  the  Acts  of 
Parliament,  much  more  if  both  of  these  Acts  of  Parlia- 
ment do  not  warrant  the  imposition  of  the  sentence  of 
whipping,  then  it  is  not  possible  that  it  can  be  sustained. 
Now  the  Act  14  and  15  Vict.  cap.  27  is  repealed.  The 
Act  25  Vict.  cap.  1 8  is  hot  repealed ;  but,  according 
to  my  reading,  that  Act,  while  it  seems  inferentially  to 
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take  for  granted  that  whipping  in  certain  cases  is  legal,  ^^^^' 
gives  no  warrant  for  whipping  except  in  the  case  of  boys  g^J';^^*^n 
who  are  not  above  1 4  years  of  age.  There  is  a  power  to  ^^  "^ 
deal  with  them  in  the  way  specified.  There  is  no  power,  ^^^  ^^ 
as  I  think,  given  in  that  statute  to  whip  boys  whose  age  Sept.  7/ 
is  greater  than  that  I  have  mentioned.  It  was  suggested  ^pp®'** 
by  Mr.  Lang,  the  counsel  for  the  respondent,  that  whip- 
ping is  a  punishment  provided  by  the  common  law  of 
Scotland,  and  that  it  was  within  the  power  of  the 
magistrate,  discarding  the  punishment  authorised  by  the 
Glasgow  Police  Act,  to  have  recourse  to  what  the  common 
law  of  Scotland  had  also  put  within  his  powei.  All  I 
have  to  say  in  regard  to  that  is,  that  even  if  in  any  case 
that  could  be  found  to  be  a  successful  contention,  it  cer- 
tainly cannot  be  maintained  on  this  occasion,  because  the 
law  of  Scotland  never  was  such  as  to  authorise  a  sentence 
of  whipping  to  be  pronounced  by  any  magistrate  success- 
fully for  what  is  described  as  a  crime  in  this  complaint. 
Baron  Hume  specifies  cases  in  which  there  was  whipping 
inflicted,  but  it  is  impossible  to  read  these  without  con- 
trasting them  with  this  case.  Whether  the  practice 
virhich  was  sometimes  followed,  as  shown  by  Baron  Hume, 
would  be  followed  now,  even  in  cases  the  same  as  those 
he  has  described,  may  well  be  doubted.  Sheriffs  in  former 
times  imposed  even  a  capital  sentence,  but  who  shall 
say  that  this  is  a  power  which  would  stUl  be  exercised 
by  an  inferior  Judge  ?  Be  this,  however,  as  it  may,  the 
fact  remains  that  for  such  a  thing  as  that  of  which  the 
appellant  was  convicted,  whipping  never  was  a  punish- 
ment sanctioned  by  the  law  of  Scotland  ;  and  this  being 
so,  and  there  being  no  warrant  in  the  Act  25th  Vict.  c. 
18  for  the  sentence  complained  of,  it  appears  to  me  that 
this  sentence  cannot  be  sustained.  The  sentence  was 
therefore  quashed  with  expenses. 

The  following  was  the  Interlocutor : — 
*  Glasgow^    7th  September   1878,  —  Having  heard 
Counsel   for  the  parties.    Recalls   the  judgment  com- 
plained of,  and  annuls  and  discharges  in  toto  the  convic- 
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tion  recorded  against  the  Appellant :  Finds  him  entitled 
to  expenses,  modifies  the  same  to  six  guineas,  for  which 
decern  against  the  Eespondent.' 

Agents  for  Appellant— J.  M.  and  J.  H.  Bobkbtson. 
Agent  for  Bespondent— PiTSRSONf  Writer. 
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No.  15. 

Andrew 

Granger. 

InvemeM, 
Sept.  18 
and  14. 

Murder. 


Hbr  Majesty's  Advocate — Montyomerie  A.D, 

AOXtNST 

Andrew  Granger — Asher — Mackintosh, 

Murder — Culpable  HoAicidb — Insanity — Delirium  Tremens — 
1st,  Held^  on  the  principle  of  the  case  of  Dingwall  (Irv ,  vol.  v. 
p.  466),  confinned  by  the  case  of  McLean  (Couper,  voL  iii.  p.  334), 
that  aberration  of  mind  not  amounting  to  insanity  may  legitimately 
fonn  an  element  in  the  question  between  Murder  and  Culpable 
Homicide ; — 2d,  Circumstances  in  which  this  principle  applied 
where  the  panel,  at  the  date  of  the  homicidal  act,  was  labouring 
under  delirium  tremens. 

Andrew  Granger,  prisoner  in  the  prison  of  Elgin, 
was  indicted  and  accused  of  the  crime  of  murder — 

In  so  FAR  AS,  on  the  17th  day  of  July  1878  (Wednesday),  or  on 
one  OT'Other  of  the  days  of  that  month,  or  of  June  immediately  pre- 
ceding, in  or  near  the  hotel  or  inn  known  as  the  Grant  Arms  Hotel, 
in  or  near  Grantown,  in  the  parish  of  Cromdale,  or  in  the  united 
parish  of  Cromdale  and  Inverallan,  and  county  of  Elgin,  you  the  said 
Andrew  Granger  did,  wickedly  and  feloniously,  attack  and  assault  the 
now  deceased  James  Eraser,  then  one  of  the  police  constables  for  the 
county  of  Elgin,  then  stationed  and  residing  at  or  near  Grantown  afore- 
said, and  did  with  a  knife,  or  some  other  sharp  or  cutting  instrument 
to  the  prosecutor  unknown,  cut  or  stab  the  said  James  Eraser  one  or 
more  times,  in  one  or  more  places,  in  his  stomach  or  belly,  or  other 
parts  of  his  person,  whereby  he  was  mortally  injured,  and  in  conse- 
quence thereof  died  on  or  about  the  19th  day  of  July  1878,  and  was 
thus  murdered  by  you  the  said  Andrew  Granger,  &c. 
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The  following  special  defence  was  put  in  and  read  : —  1^78. 
'The  panel  pleads  not  guilty,  but  he  specially  pleads  No. is. 
that  at  the  time  of  the  act  charged  he  was  insane.'  onngw. 

Mackintosh,  for  the  panel,  moved  that  the  medical  'gjp^^' 
witnesses  be  allowed  to  remain  in  court  and  hear  the    *°^  '^' 
other  evidence ;  and  referred  to  the  case  of  Alexander   ^*^*''- 
Milne,  High  Court,  Feb.  11, 1863  (Irv.,  vol.  iv.  p.  301). 

Lord  Deas  was  of  opinion  that,  looking  to  the  terms 
of  the  paneFs  declaration  in  connection  with  the  indict- 
ment and  special  plea,  no  sufficient  advantage  was, 
prima/acie,  to  be  anticipated  fipom  allowing  the  medi- 
cal witnesses  to  be  present,  and  hoc  statu  refused  the 
motion. 

A  short  explanation  will  make  the  evidence  more 
readily  followed. 

The  panel  was  tenant  of  the  farm  of  Fettes,  near 
Beauly,  and,  in  July  1878,  he  was  residing  there  with 
his  family.     He  had  been  a  somewhat  extensive  and 
successful  railway  contractor,  and  had  made  lines  both 
in  the  north  and  central  parts  of  Scotland.     He  was  re- 
spectably   connected,    and    his    trial   on    the   capital 
charge  libelled  6xcited  considerable  interest.    His  sanity 
up  to  the  date  of  the  offence  did  not  appear  to  have  been 
at  any  time  doubted.     For  some  days  prior  to  Wednes- 
day, 17th  July,  the  day  libelled,  he  had  been  drinking 
heavily.      At  about  six  o'clock  on  the  morning  of  that 
day  he  left  home,  without  ha\dng  breakfasted,  for  Inver- 
ness, and  thence  through  Forres  by  rail  to  Grantown, 
where  he  arrived  about  noon.     He  had  drink  on  the  way 
to  Inverness,  and  was  not  sober  when  he  left  the  station 
there.   He  had  more  drink  at  the  station  at  Forres.    At 
that  station,  and  thence  to  Grantown,  he  behaved  in  a 
noisy,  extravagant,  and  excited  manner,  and  expressed 
hinijself  as  if  afraid  some  one  meant  to  take  his  life  or  do 
hitn  an  injury.     At  Dumphail  station  the  engine-driver, 
halving  known  the  panel  as  a  railway  contractor  who  had 
made  part  of  the  line,  allowed  him  to  get  upon  the 
engine,  after  which  he  sat  down  upon  and  then  stood 
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^^'    upon  the  coals  in  a  dangerous  position,  from  which  he 
No.  15.    -vras  assisted  down  at  Grantown  station.     Forbes,  the 

Andrew 

^r^nger.  statioumaster,  finding  him  on  a  seat  a  little  afterwards, 
^slp™ js*  when  he  expressed  a  wish  to  see  a  doctor,  accompanied 
him,  with  that  view,  to  the  Grant  Arms  Hotel,  where 
Dr.  Grant  was  sent  for ;  but  the  panel  refused  to  see  him, 
saying  that  the  doctor  might  give  him  something  to  put 
him  asleep,  and  he  might  not  awake  again.  Dr.  Grant 
and  Forbes  then  left,  after  which  the  panel  was  accom- 
modated with  a  bedroom  on  the  second  floor,  at  or  in  the 
doorway  of  which  room  the  homicide  was  committed  in 
the  manner  described  by  the  witnesses. 

It  was  not  doubtful  that,  at  the  time  of  tie  act,  the 
panel  was  suffering  from  ddmum  tremens  in  a  greater 
or  less  degree,  and  consequently  the  points  of  general 
interest  involved  in  the  trial  were  the  state  of  the  panel's 
mind,  and  the  question  of  responsibility  applicable  to 
that  state  of  mind. 

Evidence  fob  the  Prosecution. 

Donald  M'Lbod  Smith,  Advocate^  Sheriff-Substitute  of  Elginshire^ 
was  called ;  but  as  panel's  declaration  had  been  mislaid^  his  examina- 
tion was  postponed. 

Alexander  Fraser,  HoteUceeper,  Grantown,  was  at  Grantown 
station  on  Wednesday,  17th  July  last,  about  twelve  noon,  when  train 
from  Forres  arrived.  Panel  arrived  by  it.  He  was  sitting  on  the 
coals  far  back  on  the  tender,  a  man  on  each  side  of  him  holding  him 
by  the  shoulder.  He  was  assisted  down  and  led  to  a  seat  on  plat- 
form, where  he  sat  down.  He  recognised  and  spoke  to  witness. 
Said  would  witness  see  that  nobody  should  hurt  him.  Witness 
answered,  not  the  least  fear  of  that,  and  to  sit  still  a  little.  He  said 
something  about  his  tongue  being  burned.  Witness  then  left;. 
Between  two  and  three  same  day  saw  him  sitting  in  kitchen  of 
hotel,  and  Mr.  Forbes,  the  station  agent,  with  him.  Had  not  seen 
him  come  in.  Witness  did  not  go  into  kitchen.  Saw  him  after- 
wards in  the  bar.  Spoke  to  him  then.  Said,  '  0,  Mr.  Granger,  are 
you  here  V  He  answered,  '  Tes.  I  have  known  you  a  long  time  as 
an  honourable  gentleman ;  I  hope  you  will  allow  no  one  to  do  harm 
to  me.'  Witness  said,  '  Not  the  least  fear  of  that.'  Asked  if  going 
back  to  train.  He  said,  '  No.*  Asked  what  he  wished  to  do.  He 
said,  '  Would  like  to  go  to  bed  in  the  quietest  room  in  the  house.' 
Took  him  upstairs  to  bedroom  No.  18.     Went  into  room  with  him. 
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He  wished  door  locked,  and  witness  turned  key  inside  to  please  him.  1878. 

He  wished  key  taken  oat,  and  did  this  also  to  please  him.     He  then  no.  15. 

told  witness  to  look  under  the  bed.     Did  so,  and  said,  *  No  one  q  "^^^^ 

there :  look  for  yourself.'     He  did  so  :  and  while  he  was  looking, 

witness  unlocked  door  and  went  out.     Panel  turned  key  inside  and  Sept.  13 
took  it  out    Observed  this  by  the  turning  of  the  handle.     Spoke  to 


panel  through  door.     Asked  if  going  to  bed  and  if  required  anything.  ^' 

Said  going  to  bed  and  would  not  require  anything  for  some  time. 
ABked  witness  to  send  for  his  groom,  and  for  Falconer  Brothers,  of 
InTemess,  to  come  to  him.     Then  said  not  to  send  for  groom,  but  for 
the  Falconers.    Answered  would  do  so,  and  left  him.    Some  time  after- 
wards,  in  consequence  of  housemaid  saying  great  noise  in  room,  went 
back  and  spoke  to  panel  through  door.     Observed,  through  key-hole, 
panel  still  in  bed.     Key  in  lock  and  panel's  clothes  on  a  chair. 
Asked  what  he  was  doing  and  to  get  in.     Refused,  and  said  making  a 
gallows  to  hang  himself.      Left,  but  returned  to  bedroom  door  a 
quarter  before  four  same  afternoon,  in  consequence  of  one  of  house- 
nuids  screaming,  and  saying  panel  had  knocked  out  panes  of  glass  of 
window.    Asked  again  to  get  in.     Still  refused.     Panel  said,  *A 
great  number  of  you ;'  and  seemed  to  think  wanted  to  take  him. 
Witness  brought  a  constable,  the  now  deceased  James  Fraser.    Went 
np  to  bedroom  door  together.     Fraser  asked  panel  to  open  the  door, 
^J^  *  I  know  you,  Mr.  Granger,  quite  well,  and  also  your  brother.* 
Panel  answered, '  I  daresay  you  do ; '  but  refused  to  open  the  door. 
Tried  key  of  a  different  door  which  not  fit,  and  then  another  which 
did.    Opened  door  and  made  a  push  in,  Fraser  first.     Fraser 'looked 
behind  door,  and  said,  *  O  Mr.  Granger,  what ' — but  before  could 
finish  sentence  fell  back  on  witness,  with  exclamation,  '  Oh  I '     Wit- 
ness pulled  door  close ;  locked  panel  in  and  assisted  Fraser,  who  said, 
in  answer  to  questions,  that  severely  stabbed.     He  said,   *  I  am 
stabbed,  and  I  fear  I  am  done  for.'     With  assistance  of  Mrs.  Teats, 
the  housekeeper,  put  him  on  sofa.    He  showed  witness  where  stabbed. 
Got  Duncan,  chemist  and  druggist.     Dr.  Pringle  (also  a  witness) 
afterwards  came ;  wound  dressed,  and  Fraser  taken  to  his  own  house. 
Proceeded  to  open  bedroom  door,  but  resistance  at  back  of  it  by  panel. 
Got  a  long  pole,  so  as  to  push  it  open  without  being  exposed  to  panel 
till  should  see  his  attitude.     Then  got  in,  and  panel  was  secured  and 
taken  to  police  office.     Not  see  knife  at  that  time.     Was  told  been 
chucked  out  of  window,  and  afterwards  learned  it  had  been  found  by 
witness  Forbes  Grant. 

Cross-examined — Panel  said  at  station,  'They  have  burned  my 
tongue,'  or  '  My  tongue  has  been  burned.'  When  in  room  thought 
him  very  excited.  Might  have  looked  at  his  eyes,  but  can't  say. 
Before  pushed  up  door  had  placed  mattresses  on  street  below  window, 
as  thought  when  saw  he  was  to  be  overpowered  he  might  leap  out. 
When  got  in  saw  blood  in  room  and  walls  besmeared  with  it.     Saw 
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1878.     gash  inside  paneFs  thigh  at  this  time,     In  poKce  office,  at  Elgin, 
— r      superintendent  showed  witness  a  leather  strap,  long  and  narrow. 

Andrew    Thought  panel  was  under  delirium  tremens, 
"°^"^'       Helen  Yeats,  Htmsekeeper,  Orantown  Hotel — Saw  panel  on  Wed- 

^sJ^fa*  iiesday,  17th  July  last,  in  the  hotel.     Forbes  with  him  and  Dr. 

•pd  H.     Grant.     Saw  panel  come  out  of  commercial  room  and  go  into  kitchen ; 

Murder.  foUowed.  Think  asked  what  he  wanted.  He  said  you  must  let  no 
one  do  me  any  harm.  He  went  into  bar  and  sat  down.  Alexander 
Fraser,  the  hotel-keeper,  spoke  to  him  there.  They  left  bar  together. 
Afterwards  heard  noise  of  window  breaking  in  bedroom  No.  18.  Told 
hotel-keeper,  who  went  up  and  spoke  to  panel  through  the  door. 
Hotel-keeper  afterwards  went  and  brought  the  constable  to  door  of 
Ko.  18.  Witness  followed.  Constable  spoke  to  panel  through  the 
door.  Hotel-keeper  and  constable  tried  to  get  in.  They  got  door 
opened.  Then  heard  constable  utter  exclamation  of  pain.  Hotel- 
keeper  then  locked  the  door.  Constable  said  done  for.  Showed 
witness  a  cut  in  his  clothes  over  stomach.  He  was  assisted  to  com- 
mercial room.  Duncan  and  Dr.  Pringle  came,  and  he  was  taken  home. 
Cross — When  panel  came  out  of  commercial  room  can't  say  who  in 
that  room.  Have  given  his  words  when  he  came  out.  Can't  say  he 
at  any  time  used  the  word  murder. 

William  Forbes,  Stationjnapiery  Grantown — Saw  panel  at  Gran- 
town  station,  on  tender  of  engine,  on  Wednesday,  17th  July  last. 
Saw  him  assisted  down.  JSfext  saw  him  on  seat  after  train  had  left. 
Accompanied  him  to  Grantown  Arms  Hotel.  Went  into  Caledonian 
Bank  on  the  way,  at  panel's  request.  He  said  wanted  to  leave  his 
cash  there.  He  did  leave  it.  Took  £11  in  bank  notes  out  of  his 
pocket,  and  handed  them  to  Mr.  Fleming,  bank  agent,  who  wished 
them  to  be  handed  to  witness, — which  was  done, — to  be  given  back 
to  panel  when  he  would  be  leaving  the  town.  Then  went  with  panel 
to  the  hotel.  Saw  Dr.  Grant  there  in  commercial  room.  Panel  left 
them  there.  Witness  followed  panel  to  kitchen,  and  returned  to 
station.  Later  in  the  day  returned  to  hotel,  and  went  to  bedroom 
No.  18.  They  had  succeeded  in  getting  in,  and  panel  was  taken  to 
police  office. 

Cross — Panel  would  be  at  the  station  from  12  till  1.  Prevented 
his  leaving  sooner  till  would  get  instructions  from  superintendent  at 
Inverness,  to  whom  had  telegraphed  that  panel  been  put  off  train  in 
a  weak  state  of  mind.  At  station  panel  expressed  a  wish  to  see  a 
doctor,  and  it  was  for  that  purpose  that  took  him  to  hotel.  Train 
from  south  came  up  while  panel  at  station.  He  went  to  it,  as  if  look- 
ing for  some  one,  hut  was  prevented  getting  into  it.  Perspiring 
much  so  long  as  witness  saw  him.  In  commercial  room,  where  doctor 
was,  panel  rose  in  about  two  minutes  and  went  to  kitchen.  Said  not 
like  company  of  men.  Not  say  why.  Said  afraid  of  them.  Fol- 
lowed, and  asked  panel  to  come  back  to  see  doctor.     Kefused,  saying 
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might  give  him  something  to  put  him  asleep,  and  he  might  not  wake  1878. 
again.  Was  at  door  of  hedioom  No.  18  after  constable  wounded  and  x^TTs. 
before  door  got  fully  opened.     Saw  blade  of  a  knife  glancing.     Door  *  Andrew 

partly  open  at  this  time.     Panel  appeared  to  be  behind  it  resisting.  -—- 

Constable  been  taken  away  by  this  time.     By  pushing  up  door  panel    8«pt  13 
thrown  upon  the  bed.     He  struggled  very  hard,  and  was  tied  with 
ropesL    He  did  not  attempt  to  injure  them.     Walked  beside  him  to 
police  office.    He  called  out  on  way  only  once.    This  to  some  ladies  to 
assist  him.     Said  nothing  as  to  why  wanted  assistance. 

WiLUAM  Duncan,  Chemist  and  Druggist — Galled  to  hotel  about 
or  soon  after  4  p.m.  Examined  the  now  deceased  James  Fraser,  who 
was  lying  on  sofa.  Found  wound  in  his  stomach  and  some  food  coming 
out  Dressed  wound,  with  Dr.  Pnngle's  assistance.  Saw  panel  in 
police  office  about  five  same  afternoon,  and  sewed  up  wound  on  his 
right  thigh.  He  not  appear  to  know  where  he  was,  but  could  answer 
a  question  quite  rationally  when  put  to  him.  He  addressed  his  wife, 
by  her  name,  as  if  she  were  in  adjoining  room,  which  she  was  not 

No  more  questions  w^re  put  to  this  witness  from  the 
bai,  bnt  the  following  answers  were  given  to  questions 
by 

7%$  CoTTBT — Panel  did  answer  quite  rationally  to  questions  when 
put  to  him.     Asked  him  various  questions,  and  he  answered  them  all 
ationally.    Amongst  others,  asked  if  he  had  been  drinking.    He  said, 
'Yes.'    Asked  how  much  that  day.     He  at  first  said, '  Three  drams,' 
and  then  he  said,  '  To  speak  more  correctly,  three  and  a  half;'  for 
had  a  good  dram,  equal  to  one  and  a  half,  befoie  leaving  home, — one 
at  Bogroy  and.  one  at  Forres.     Asked  if  been  at  Wool  Fair,  Inver- 
ness, and  he  said  yes.     Asked  who  with  him.     He  said  his  son 
Thomas  or  Tommy.     Asked  if  returned  home  that  night.     He  said 
jes :  drove  home  with  his  son.     Asked  if  been  drinking  at  Wool 
Pair.     Said,  '  Yes ;  I  had  a  heavy  dram.'     Asked  about  making  of 
Skye  Bailway.     He  said  engaged  on  it,  and  occupied  schoolmaster's 
house  at  Kinlochbrachan.     Asked  from  whom  took  the  house.     Said 
torn  Mr.  M'Gregor,  schoolmaster.     Also  told  witness  he  made  the 
railway  from  Jock's  Lodge  to  Leith,  at  which   time  he   in  the 
Yeomanry,  and  kept  a  horse.     While  he  answered  these  questions 
quite  rationally,  he  was  exceedingly  apt  to  ramble  again  if  left  with- 
out being  talked  to.     His  forehead  very  hut.     Gave  him  cold  water 
for  his  hands,  and  he  repeatedly  applied  it  to  his  forehead.     When 
asked  to  lay  down  he  di4  so  quite  readQy ;  but  occasionally  became 
lestless,  and  would  get  up  again.  When  Munro,who  had  been  appointed 
to  watch  him,  present,  he  became  restless  and  suspicious.     Dr.  Grant, 
after  he  came,  prepared  a  morphia  draught  for  panel,  which  witness 
administered.     Purposely  made  panel  take  vessel  containing  it  into 
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1878.  his  own  hands  and  drink  it,  that  might  observe  tremor  which  very 
KoTls.  visible,  both  in  legs  and  arms.  So  marked  that  panel  could  scarcely 
Andrew    carry  the  little  tin  measure  to  his  head. 

Granger. 

By  Juryman — The  words  panel  addressed  as  if  to  his  wife  were— 

Sept  13'   *  Emma,  my  darling,  come  here.' 

andU 

Murder.        (His  Lordship  expressed  satisfaction  with  the  intdli- 
gent  evidence  of  this  witness.) 

John  Pringlb,  Deputy  Inspector-General^  residing  in  Edinburgh-- 
Was  called  to  Grantown  Hotel,  Wednesday,  17th  July.  Then  on 
visit  to  Grantown.  Found  the  now  deceased  James  Eraser  in  hotel. 
Saw  wound  on  left  side  of  stomach,  between  navel  and  rib.  Been 
washed.  Assisted  last  witness  in  dressing  wound  and  getting  deceased 
to  his  own  house.     Cuts  in  clothes  corresponded  to  wound. 

By  Court — Saw  panel  afterwards  in  celL  No  conversation  with 
him. 

John  Grant,  M.D.,  Grantown — Knew  panel.  Saw  him  about 
1  P.M.  of  Wednesday,  17th  July,  at  Grant  Arms  Hotel,  with  Forbes, 
stationmaster,  for  about  two  minutes.  Then  went  to  country,  but 
returned  at  half-past  7  p.m.,  and  went  to  Court-house,  where  deceased 
then  lived.  Saw  wound  and  dressed  it.  Attended  decea  sed  till  his 
death,  which  took  place  19th  July.  Mj&de  post  mortem  examination 
with  Dr.  Hay,  and  report  which  now  sees  and  reads.     True  report. 

Cross — Purpose  for  which  called  to  hotel,  to  see  panel.     Restless 
manner  and  excited.     Asked  him  to  sit  down  beside  witness.     Did 
so  suddenly,  after  hesitating.     Put  hand  on  panel's  pulse.     He  held 
out  hand  that  might  do  so,  but  suddenly  withdrew  it  before  giving 
sufficient  opportunity,     l^ot  speak  when  did  this.     Called  for  drink 
of  water.     Some  on  table.     Eose  and  helped  himself  to   it,  with 
tremulous  hand  and  some  difficulty.     Then  sat  down  a  few  seconds, 
and  rose  again,  saying  disliked  the  company,  and  quitted  the  apart- 
ment.    Suggested  to  those  in  house  that  panel  should  be  put  to  bed, 
and  an  able-bodied  man — Munro — got  to  watch  him  till  his  friends 
communicated  with.     Left,  but  saw  panel  again  about  half-past  seven 
or  eight  that  evening  in  ceU.     Found  him  in  a  state  of  what  witness 
fancied  to  be  delirium  tremens.     Talked  incessantly,  and  addressed 
imaginary  objects  or  persons  as  if  present.     Severe  tremors.     When 
asked  questions  able  to  answer  them,  but  immediately  wandered  away 
to  his  own  illusions.     Perspiring  very  freely.     Seemed  suspicious. 
Moved  his^body  incessantly.     Saw  him  again  two  or  three  times  in 
course  of  evening  when  attending  to  Fraser.     Very  much  in  same 
condition  till  about  eight  in  the  morning,  when  saw  some  abatement 
of  symptoms.     Prescribed  morphia  about  2  a.m.     Little  effect  at  first 
Kot  a  full  dose.     Took  it  from  another  hand;  seemed  suspicious  of 
witness.     Did  not  think  full  dose  required.    When  first  saw  panel 
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that  day  considered  him  suffering  from  incipient  symptoms  of  delirium 
tremens.    This  confirmed  by  what  afterwards  saw  of  him  at  night. 

By  Court — Symptoms  observed  at  half-past  seven  and  later  were 
the  ordinary  symptoms  of  delirium  tremens.  Excessive  drinking  the 
usual  caose  of  delirium  tremens, 

GsoBGB  p.  Hat,  M.D. — Eeport  shown  to  witness  a  true  report 

^CouBT — No  doubt  at  all  deceased  died  from  wound  described  in 
ii  8«vere  wound  in  region  of  stomach ;  contents  partially  came  out 
through  wound. 

By  A,D. — Knife  now  shown  is  such  an  instrument  as  would  pro- 
duce the  wound. 

FoRBBS  Qrant — On  17  th  July  was  on  street  at  Grant  Arms  Hotel, 
and  heard  disturbance  within  the  house.  Saw  one  of  windows  been 
broken.  Saw  a  knife  drop  from  window  close  by  walL  Picked  it 
up.  Identifies  it.  Gave  it  to  witness  M'DougalL  Afterwards  went 
with  Lyon,  Superintendent  of  Police,  and  got  knife  back  from 
M'DougalL  It  \m  the  knife  witness  picked  up  under  window  of  bed- 
room Ko.  28  of  Hotel. 

WaLiAH    Lton,    Superintendent    of   Police — On    night    Fraser 
wounded  got  knife  now  shown  from  M'DougaU.     Saw  panel  that 

night  in  celL  Saw  him  there  next  morning  four  to  five.  In  half 
sleepy  state,  and  not  disturb  him  by  speaking  much  till  about  seven. 
Took  him  to  Elgin  that  day  (the  18th).  Got  there  about  twelve  noon. 
Next  morning  (the  19th)  panel  asked  witness  if  he  had  his  money, — his 
pocket-boo'k  and  some  bank-notes,  —which  he  had  given  to  the  rail- 
way s^ent  at  Grantown.  Witness  said  no,  but  had  some  shillings 
which  had  got  in  pocket  of  panel's  clothes.  Asked  panel  if  knew  how 
much  money  in  pocket-book.  He  said  £11  in  notes  and  some  papers. 
He  said  had  wished  to  have  left  his  money  with  the  banker  in  Gran- 
town for  safety,  as  did  not  know  what  sort  of  place  he  going  to ; 
but  banker  would  not  keep  it,  and  it  had  been  given  to  station  agent. 
Cross — Ques.  *  What  state  was  panel  in  when  you  saw  him  in  the 
cell  at  12  P.M.  of  the  Wednesday)'  Ans.  In  an  excited  sort  of  state. 
He  laying  on  his  back  on  a  mattress  and  his  eyes  towards  ceiling, — 
making  little  movement,  working  away  with  hands  on  which  were 
handcufifs.  Before  witness  entered  cell  had  heard  panel  call  murder 
This  not  repeated  in  witness'  presence.  Occasionally  he  called  Emma, 
as  if  speaking  to  himself.  Kothing  else.  Took  him  by  rail  from 
Grantown  to  Elgin.  Went  to  and  from  station  with  witness  in  cab, 
—both  times  quietly  When  on  way  to  Elgin  the  train  began  to 
move  more  quickly,  and  panel  got  more  excited  as  speed  increased. 

Spoke  of  some  boy  he  saw  running  outside,  and  wished  to  get  out  to 
get  hold  of  him.  There  was  no  boy  running  that  witness  could  see. 
Witness  said  could  not  get  out  and  could  not  get  boy  at  station.  He 
said  a  second  time  he  saw  the  boy.  Dr.  Whyte  saw  panel  on  arrival 
at  station.     Less  excited  then  than  at   first.     Witness  saw  panel 
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1878.     again  that  night.     He  said  cell  a  nice  box,  and  would  suit  his  man 

nTTs.    very  well. 

Andraw        DoNALD  MXeod  Smith,  Sheriff-SubsHttUe,  recalled — Declaiation 
'—  of  19th  July  emitted  by  panel  before  him  fifeely  and  yoluntaiily, 

SepL  13*  after  charge  explained  to  him  and  usual  warning,  and  when  in  his 

^^  '^'  sound  and  sober  senses.  This  between  2  and  3  p.m.  on  the  Friday. 
Aware  of  panel's  arrival  on  Thursday.  Dr.  Whyte  is  prison  physi- 
cian. Asked  him  to  see  panel  on  Thursday,  as  understood  in  excited 
state,  and  also  because  informed  some  cuts  by  a  knife  on  his  thigh. 
Could  not  have  commenced  panel's  declaration  on  Thursday  nor 
earlier  on  the  Friday,  as  occupied  taking  Fxaser's  dying  declaration. 
Shown  paper  produced  by  panel's  counsel,  bearing  to  be  certificate  of 
date  18th  July,  by  Dr.  Whyte,  says — It  was  not  communicated  to 
witness.  Some  of  questions  put  to  panel  in  his  declaration  were  put 
by  witness.  Thinks  declaration  mostly  in  answer  to  questions,  but 
when  panel  added  anything  it  was  always  taken  down.  Dr.  Whyte 
was  out  of  the  way  on  Frida/,  and  witness  sent  for  Dr.  Mackay^  and 
went  on  his  opinion. 

B*j  Court — Heard  panel  answer  all  the  questions  put  to  him. 
Answered  as  a  sane  man,  to  best  of  witness'  judgment,  and  had  no 
doubt  of  his  being  a  sane  man.  Answered  also  like  a  "tober  man,  to 
the  best  of  witness'  judgment.  Had  no  doubt  of  his  being  sober. 
Could  have  had  no  opportunity  of  getting  drink  after  being  appre- 
hended. 

Jambs  D.  Mubdooh,  Sheriff-Clerk — Shown  panel's  declaration  of 
19th  July.  It  was  emitted  in  presence  of  witness  and  Sheriff-Sub- 
stitute, after  charge  explained  to  panel,  and  after  usual  caution  that 
not  bound  to  answer  unless  he  pleased ;  but  if  answered,  would  be 
taken  down,  and  might  be  used  as  evidence  against  him.  Deolaia- 
tion  emitted  freely  and  voluntarily  after  this  caution,  when  panel  in 
his  sound  and  sober  senses,  as  to  which  witness  had  no  doubL 

The  dying  deposition  of  Fraser  was  read,  but  added 
nothing  to  the  evidence  of  the  witnesses. 

The  declaration  of  the  panel  was  also  read.  It  was  in 
the  following  terms : — 

I  am  forty-three  years  of  age.  I  was  at  Grantown  on  Wednesday, 
the  17th  inst.  I  left  Inverness  by  the  train  leaving  at  10*18  in  the 
forenoon  of  that  day.  Interrogated — Did  you  reach  Grantown  about 
twelve  noon  on  the  same  day  %  Declares — I  think  I  did.  Interro- 
gated— Where  did  you  go  after  arriving  at  Grantown  1  Declares — I 
cannot  say,  because  I  was  the  worse  of  drink ;  but  I  have  some  recol- 
lection of  being  in  Eraser's  Hotel  there.  Interrogated — Do  you 
remember  of  seeing  Mr.  Fraser,  the  hotel-keeper,  there  t  Declares — 
I  was  so  much  the  worse  of  whisky  that  I  had  taken,  that  I  cannot 
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say  whether  I  did  or  not.      Interrogated — Do  you  know   James     1878. 
Fiaser,  the  police  constable  at  Grantown  1    Declares — I  cannot  say.      Na  15. 
I  do  not  remember  anything  whatever  that  passed  at  Grantown —     cnSiBer. 
nothing  whatever.     I  cannot  say  that  I  even  remember  being  there,  "j^^^^^ 
I  was  not  sober  when  I  left  Inverness,  and  I  got  more  drink  at  the     Sept.  13 
station  of  Forres.     I  think  the  whisky  must  have  been  bad.     The 
deckrant  adds — But  I  cannot  say  I  remember  of  being  at  Foires  or 
Inverness.     The  last  thing  I  remember  distinctly  on  Wednesday 
morning  is  having  been  at  Muir  of  Ord  village  and  getting  drink  at 
one  of  the  inns  thera     I  remember  nothing  distinctly  from  that  time 
till  this  momini^,  when  I  fonnd  myself  in  the  police  ceUs  at  Elgin. 
I  cannot  remember  what  inn  or  hotel  I  was  in  at  the  Muir  of  Ord,  or 
whether  or  not  any  person  was  with  me  there.     I  left  my  own  house 
at  Eettes  about  half-past  eight  on  Wednesday  morning,  and  drove  in 
my  own  conveyance  to  Muir  of  Ord,  where  I  arrived  about  nine 
o'dodL    I  was  not  many  minutes  at  Muir  of  Ord  when  I  took  my 
|dac8  in  the  tsain  for  Inverness,     I  think  the  whisky  I  got  at  Muir 
of  Old  must  have  been  drugged.     Interrogated — Were  you  sober 
wtei  you  Left  your  own  house,?    Declares — Barely,  because  there 
WM  a  market  the  day  tefore.     Interrogated — ^When  you  left  your 
own  house  where  were  you  intending  to  go  ?    Declares — I  do  not 
eren  inow  that.     I  was  at  the  Wool  Fair  the  previous  week,  and  I 
had  been  drinking  a  good  deal  at  the  Wool  Fair,  and  afterwards  up 
to  the  time  I  left  my  house  as  already  mentioned.     Being  shown  a 
knife  which  is  labelled  and  docquetted  as  relative  hereto,  declares — 
That  is  my  knife.     Interrogated — Had  you  it  in  your  possession 
when  yoa  left  home  on  Wednesday  morning  1    Declares — I  cannot 
nj,  but  I  know  that  is  my  knife — at  least,  I  think  it  is.    This  morn- 
ing, when  I  knew  where  I  was,  I  found  the  j&ont  of  my  right  leg 
severely  cut.     I  have  no  recollection  how  that  happened. 

This  closed  the  case  for  the  Crown. 

The  following  evidence  was  then  led  for  the  defence : — 
It  will  be  more  easily  followed  by  being  here  given  in 
the  order  of  time  spoken  to,  in  place  of  the  order  in 
which  the  witnesses  were  adduced. 

Ekua  Granger,  daughter  of  the  panel,  aged  IS — Recollect  panel 
gomg  from  home  morning  of  Wednesday,  17th  July.  Mother  absent 
attending  grandmother.  On  previous  Sunday  and  Monday  panel 
been  sick  and  vomiting,  and  not  able  to  take  food.  Slept  in  same 
Toom  he  did.  In  middle  of  night,  before  he  left,  he  wished  groom 
sent  for,  as  afraid  some  one  in  the  house  Sent  witness  for  sword  in 
the  lobby,  and  kept  it  by  his  side  all  night.  Left  at  6  A.M.  Took 
no  breakfast ;  said  going  for  witness'  mother. 

Gordon  MacGreoor,  Oroom  and  Coachman  to  panel — ^Drove  him 
to  Inverness  morning  of  1 7th  July,  by  Beauly  and  Bogroy,  not  by 
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1878.     jf  uir  of  OrcL     Ques,  '  Was  he  quite  sober  tliat  morning  V    Am.  *  He 
No.  15.     was  sober  enough.'     Stopped  at  Bogroj  fnn.     He  had  a  pot  of  beer 
Gntnger.   ^^^e^o-     Drank  a  little  of  it.     Witness  had  part,  and  some  left.    Not 
invemeM   ^^P  *g*i°  ^^  go*  ^  Inverness. 

^^*  il^  Johanna  Rose,  Barmaid,  Inverness  Statum — Knew  panel  by  sight. 
He  came  into  refreshment-room  on  forenoon  in  question.  Got  a  nip 
of  sherry — ^half  a  glass.  Appeared  quite  sober. — ^A  good  many  in 
room  that  day. 

Alexander  Gunn,  Veterinary  Surgeon — Knew  panel  some  years. 
Saw  and  spoke  to  him  morning  of  17th  July  on  platform,  Inyemess. 
Asked  if  witness  going  south.  Answered,  '  Yes.'  Grave  witness  a 
£\  note  of  Union  Bank  to  get  change  and  ticket  for  him.  Gave  as  a 
reason  afraid  might  be  robbed  in  the  traiiL  Said  afraid  to  travel 
alone,  as  very  unwell,  and  might  not  reach  his  journey's  end.  Saw 
him  go  into  same  carriage  with  John  Munro,  seedsman.  Wrote  on 
back  of  an  envelope,  Mr.  Granger  very  unwell,  and  afraid  to  travel 
alone ;  '  Keep  your  eye  on  him.'  Not  go  into  same  carriage,  as  not 
travelling  first  class.     He  perfectly  sober  at  this  time. 

John  Munro,  Seedsman — Known  panel  about  half-a-dozen  years. 
Was  passenger  by  south  train  from  Inverness  at  10*18  on  17th  July. 
Panel  came  into  same  compartment.  Last  witneiss  said  panel  unwell, 
and  would  like  company.  Saw  nothing  the  matter.  Appeared 
sober.  Conducted  himself  in  quite  a  gentlemanly  way.  Conversed 
freely  and  in  perfectly  rational  way. 

Thomas  Johnstone,  Engine  Driver  of  10' 18  train  from  Inverness 
on  17th  July, — At  starting  from  Damphail  panel  came  on  engine. 
Had  known  him  a  number  of  years.  Allowed  him  to  come  on  engine, 
as  he  had  been  contractor  for  part  of  line.  Observed  nothing  wrong 
when  he  came  up.  He  sat  down  on  side  box.  Fireman  pat  on 
additional  coals.  Panel  at  that  time  said  felt  a  little  shaky.  Imme- 
diately afterwards  he  went  back  to  tender,  and  sat  down  on  coals  for 
about  two  minutes,  and  then  went  farther  back  and  stood  on  top  of 
coals.  Afraid  he  would  be  blown  off.  He  shouted  murder  and  attempted 
to  jump  ofif.  Consulted  fireman,  who  stopped  train.  Some  of  pas- 
sengers and  guard  then  came  on  tender  and  held  him  down,  as  very 
exciteable.  When  standing  on  top  of  coals,  and  witness  approaching, 
he  called  out  not  to  touch  him.  Looked  very  excited.  Could  not 
swear,  but  thinks  foaming  a  little  at  the  mouth  at  that  time. 

Jambs  Robb — ^Was  guard  of  said  train.  Saw  panel  on  platform  at 
Forres.  Asked  to  be  put  into  carriage  in  which  people  would  not 
know  him.  Witness  said  not  know  the  people.  Further  on  saw 
him  on  the  coals.  Applied  brake  and  shut  off  steam.  Found  panel 
on  tender.  Two  passengers  came  forward,  and  witness  and  one  of 
them  held  panel  till  came  to  Grantown.  He  called  murder  on  the 
way,  and  looked  afraid.  Offered  witness  his  purse  if  not  let  them 
murder  him. 
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John  Eobson  Scott,  M.D.,  formerly  in  Indian  Army — Was  in     1878. 
compartment  alone  when  train  standing  at  ForrQ9.     Panel  came  into     no.  15. 

same  compartment  horriedlj  when  train  starting.     After  started  heard  q**^^ 

some  noise  or  fiin  in  next  compartment.     Panel  said  not  fun,  but  ; 

something  wrong.     Kept  moving  about  in  compartment.     Witness  Sept.  J  3 

said  things  would  be  put  right  when  got  to  station.     This  to  soothe  ^^ 


him.  Not  succeed.  Eepeatedly  put  his  head  out,  and  called  for  M"'"^®'- 
train  to  stop.  Took  out  a  knife  and  hid  it  in  coat  sleeve.  At  last 
held  it  up  perpendicularly  and  gripped  it  firmly,  as  if  apprehended 
danger.  At  Dumphail  station  he  jumped  out,  and  began  to  shout. 
Witness  said  to  guard  the  panel  a  dangerous  madman  with  that  knife 
in  his  possession.  Train  stopped  soon  after  leaving  Dumphail.  Heard 
shouting, — same  voice, — and  some  people  getting  out  hurriedly. 
Witness  not  get  out.  After  a  little,  train  went  on  to  Grantown. 
Witness  reading  when  panel  came  into  train,  and  answered  him 
shortly.  Panel  a  strong  smell  of  whisky.  Very  likely  noise  in  next 
compartment,  as  contained  people  going  for  excursion  train.  Panel 
did  not  open  knife  he  had«  Smell  of  whisky,  rather  an  old  smell 
than  of  recent  drinking.  Thought  him  suffering  from  delirium 
tremens. 

Hector  Charlbson,  Refreshment  Room,  Forres — Known  panel 
some  years.  On  day  in  question  panel  came  into  room  before  train 
started.  Got  a  nip  of  brandy  and  bottle  of  soda  water.  Ques.  Did 
he  appear  sober  ?  Ans.  Took  no  particular  notice.  His  eyes  looked 
rather  peculiar, — rather  wandering.  Quite  a  crowd  in  room  at  time. 
John  Gouldbr,  Pointsman,  Orantown  Station — Eemembers  panel 
arriving  there  day  in  question.  First  saw  him  on  platform.  Looked 
lather  excited  and  timid.  He  remained  at  station  nearly  an  hour. 
Kept  an  eye  on  him.  Walked  about  with  him  part  of  time,  and  some- 
times had  hold  of  him.  Said  afraid  witness  would  take  his  life.  Said 
once,  would  give  all  his  money  if  not  do  so.  Grossed  from  one  plat- 
form to  another.  A  carter  there.  He  said  wished  he  was  the  carter. 
Some  females  asked  witness  what  the  matter  with  panel.  Witness 
said  mad.  He  remarked  not  him,  but  witness,  mad.  He  caught 
hold  of  lamp-post.  Knelt,  and  said, '  O  God,  why  hast  thou  forsaken 
mef  After  this  he  leant  down  amongst  the  shrubbery  for  some 
tima  Asked  a  drink  of  water.  Gave  it  him  in  a  tumbler.  He  said 
not  water,  and  did  not  take  it  Train  from  south  arrived  at  this 
time.  He  went  backwards  and  forwards  looking  for  some  friend  in 
train.  Spoke  about  his  wife.  Tried  to  get  into  train,  but  kept  him 
back.  He  got  away  about  fifty  yards,  but  brought  back.  Made 
some  remark  about  a  doctor.  After  this  he  and  stationmaster  went 
to  Grantown. 

John  M'Greoob,  Farmer  and  Distiller — Was  at  Grantown  station 
fthout  noon  17th  July,  to  see  a  friend  off.  Saw  panel  sitting  in  a 
conveyance  outside  station.     Some  one  asked  him  to  come  out  of  it. 
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1878.  Stationmaster  said  panel  wished  to  see  Mr.  Low,  whom  witness  had 
Nols  ^^'^v®'^  ^  station.  Panel  asked  water.  Witness  drew  it  for  him. 
Andrew    Attempted  to  take  it,  but  threw  it  away,  saying  did  not  know  what 

5—1-  might  been  put  into  it.    Very  excited.   Chest  heaving  much.    Could 

Sept.  13'  ^0^  say  he  had  appearance  of  drink.     Hp  had  not. 
_*°^  ^^'         JoHJi  Granger,  Fanner  and  Railway  Contraciory  Pltcur,  Coupar- 
Marder.    Angu8,  was  adduced  and  sworn  ;  but  after  stating  he  was  brother  of 
prisoner,  and  lived  at  a  distance,  examination  not  persevered  in,  and 
witness  allowed  to  be  withdrawn. 

Georoe  Whytb,  M.D.  for  Elgin  Prison — Asked  by  Fiscal  to 
examine  panel,  to  know  whether  fit  for  judicial  examination.  Gave 
opinion  he  was  not.  This  on  Friday,  19th  July,  about  twelve  nopn. 
Suffering  from  delirium  tremens.  Continued  to  attend  him  till 
removed  to  Inverness.  Made  note  in  prison  books  on  24th  July  that 
quite  recovered.  Had  recovered  gradually  day  by  day.  Thought 
attack  been  severe.  Thought  six  days  a  long  time  for  an  attack  to 
last.  When  mania  results  from  excessive  drinking  there  is  generally 
a  tendency  to  homicide.  At  noon  on  18th  asked  him  about  events  of 
past  two  or  three  days.  Appeared  to  be  a  perfect  blank.  Saw 
wound  on  his  leg.  He  not  seem  aware  of  it  till  attention  called  to 
it.  On  front  of  thigh.  Been  sewed  up,  and  could  not  say  as  to 
depth.  When  handled  seemed  no  sensibility  in  it.  This  indicated 
brain  been  very  seriously  aifected.  Delirium  tremens  may  come  on 
after  interval  of  time  of  drinking.     Known  six  days  intervaL 

John  Chapman,  Constable,  Elgin — Took  charge  of  panel  after  he 
arrived  at  Elgin  prison,  about  7  p.m.  of  Friday,  19th  July.  Not 
handcuffed  when  withess  first  went  on  duty,  but  excited.  Kemained 
with  him  till  morning.  He  had  not  slept.  Sometimes  lay  quiet. 
Sometimes  spoke,  and  tried  to  get  up.  Talked  to  him  at  times. 
Asked  what  witness  was.  Answered  policeman,  and  that  panel  in  Elgin 
prison.  He  said  no — ^at  Grantown.  He  asked  how  he  came  to  be  at 
Elgin.  Witness  said  he  should  know  best.  He  said,  '  My  God,  I 
was  in  a  right  house  at  Grantown — a  slaughter-house.'  He  said,  *  In 
that  house  they  wiU  give  you  meat  and  drink  and  a  woman,  and 
after  that  they  will  kill  you.  My  God,  they  nearly  killed  me.' 
Sometimes  he  burst  out  laughing  in  an  odd  way.  Kept  always  feel- 
ing at  the  handcuffs.  At  times  talked  nonsense.  At  times  sensibly 
enough.  Spoke  about  his  pony.  He  said  take  off  the  handcuffs,  and 
let  the  pony  go  home.  *  Pony  is  not  daft ' — meaning  himself.  Asked 
witness  if  he  was  daft.  Wit.ness  said  rather  thought  he  was.  About 
five  on  Friday  morning  began  to  be  better,  and  pressed  witness  to 
take  off  handcuffs,  as  he  was  sensible  enough.  He  was  washed  and 
dressed  that  forenoon,  and  got  food.  Went  with  him  to  Sheriff's 
office  about  two  on  that  day.  When  sitting  there,  waiting  for  the 
Sheriff,  to  be  examined,  he  said  thought  heard  his  wife  in  the  pas- 
gage.     Witness  said  she  not  there.     Go  the  Thursday  night  he  had 
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rapped  on  the  wall  for  his  wife  and  Mr.  Ross  when  they  were  not     1878. 

GsoBGE  Donaldson,  Governor  of  Elgin  Prison — On  Friday,  19th    Andrew 
July,  panel  committed  to  prison  there  about  4  p.m.,  after  examination 


1 II  vsrncss 

before  Sheriff.     Seemed  excited,  shaking.     About  five  Dr.  Whyte    Sept.  18 ' 
saw  him,  and  ordered  him  to  be  put  to  bed.     He  was  so,  but  got    *°^  '^' 
excited  and  rose.     Talked  of  sheep  and  cattle  at  the  sale.     Talked  of    ^«**^-''- 
their  going  out  and  in  at  the  ventilators,  and  as  if  trying  to  catch 
them.    This  till  about  nine,  when  fell  asleep,  and  slept  all  night. 
Saw  him  next  morning  about  three.     Then  much  better.     Composed, 
but  confused.  Had  some  talk  with  him.  He  knew  that  in  prison  which 
not  seem  to  know  the  night  before.    Gave  him'  some  medicine  from  the 
doctor.    Said  lost  a  week  altogether  that  knew  nothing  about.    Asked 
witness  how  had  got  his  leg  cut.     Witness  said  done  it  himself.     He 
said  did  not  think  that.     In  nervous  and  shaky  state  till  Sunday. 
On  Saturday,  20th,  his  brother  John  had  called  for  him.     Panel  said 
thought  he  been  drowned.     Think  he  said  this  twice.     Panel  said 
alfo  that  thought  his  sister  dead  and  buried.     This  in  consequence  of 

John  saying  she  was  coming  there.      Seemed  perfectly  well  and 

ntkmal  from  that  time. 

This  concluded  the  evidence  for  the  defence  ;  and  the 
case  being  closed,  the  Advocate-Depute  addressed  the 
juiy,  and  concluded  by  asking  a  verdict  of  murder. 

Mr.  Ashek  addressed  the  jury,  and  craved  a  verdict 
that  the  panel  committed  the  act  when  in  a  state  of 
insanity. 

Lord  Deas,  in  charging  the  jury,  observed  that  it 
neither  was  nor  could  have  been  disputed,  on  behalf  of 
the  panel,  that  he  inflicted  the  wound  of  which  Fraser 
died.  There  was  no  justification  or  provocation  alleged ; 
and  the  only  question  came  to  be  as  to  the  state  of  the 
paaers  mind  at  the  time  when  he  committed  the  act.  It 
was  contended  that  he  was  then  insane,  and,  if  the  jury 
were  of  that  opinion,  they  would  find  so,  and  the  appropri- 
ate interlocutor  would  be  prpnounced.  But  before  coming 
to  a  conclusion  on  that  question,  they  would  require  care- 
fully to  consider  the  whole  evidence,  which  his  Lordship 
accordingly  went  over  and  commented  on  in  detail. 
There  appeared  to  him  to  be  no  doubt  that,  by  the  time 
the  panel  arrived  at  Granto wn  station,  he  was  labour- 
ing, more  or  less,  under  deliiium  tremens.      It  was 
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1878.    contended  that  delirium  tremens  was  insanity.     But  his 
Andrew   ^^^^^^^P  could  not  lay  that  down  to  the  jury  as  a  general 
ortMger.  proposition,  still  less  in  the  absolute  terms  in  which  it 
'slpt^ia!  ^^^  ^^^  pleaded.     He  did  not  say  that  ddiHum  tremens 
*°^  ^^'    could  never  amount  to  insanity.     But  whether  it  did  so 
in  any  given  case,  and,  particularly,  whether  it  did  so 
in  the  present  case,  was  a  question  for  the  jury.    It 
would  be  observed  that  not  a  single  witness,  medical  or 
non-medical,  had  given  an  opinion  in  the  box  that  the 
panel  was  insane.     Between  Forres  and  Dumphail  the 
panel  had  become  excited   by  the  noisy  behaviour  of 
some  excursionists   in  another  compartment,  and  Dr. 
Scott,  from  India,  who  was  in  the  same  compartment 
with  the  panel,  saw  him  transfer  a  knife  (without  open- 
ing it)  from  his  pocket  to  the  sleeve  of  his  coat.     On  the 
panel  changing  his  compartment  at  Dumphail  station, 
Dr.  Scott  said  to  the  guard,  '  He's  a  dangerous  madman, 
with  that  knife  in  his  possession.'     This  expression  was 
strongly  founded  upon  by  Mr.  Asher,  but  the  jury  would 
judge  whether  it  was  more  than  a  casual  remark,  by  a 
total  stranger  to  the  panel,  by  way  of  calling  the  guard's 
attention  to  the  conduct  of  the  panel,  just  as  might  have 
been  done  with  regard  to  any  other  noisy  and  disturba- 
tive  fellow-passenger.     Dr.  Scott  did  not  say  in  the  box 
that  he  thought  the  panel  insane.     He  simply  said  he 
thought  him  suflfering  from  delirium  trem/ens.     Several 
of  the  panel's  near  relatives  were  in  the  list  of  witnesses 
for  the  defence,  and  a  good  many  of  his  acquaintances 
were  on  both  lists;    but  it  did  not  appear  to  have 
occurred  to  any  of  them  that  the  panel  was,  or  had  been 
at   any   time,   insane.      The    panel's    counsel    indeed 
prudently  refrained  from  putting  that  question  to  any  ol 
the  witnesses,  although  aware,  of  course,  of  the  rule  that 
every  man  is  presumed  to  be  sane  till  the  contrary  vt 
proved.     As  to  the  law  on  the  subject,  it  aflforded  nt 
hard  and  fast  line  of  distinction  between  sanity  and 
insanity,  and,  consequently,  no  definition  of  the  differ- 
ence could  go  beyond  assisting  the  jury  in  the  circun> 
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stances    of    the    particular    case.       Some    definitions,  1^78. 

occasionally  given,  of  insanity  were  only  calculated  to  No.  is. 

mislead,  such  as  that  a  man  was  insane  who  did  not  ormnger. 


know  the  difference  between  right  and  wrong.  Now,  gJ^J^is * 
every  man  was  not  insane  who  thought  it  right  to  kill  *°^  ^^- 
a  king  or  an  emperor,  or  any  other  so-called  enemy  of  ^"^•'* 
the  human  race.  His  Lordship  thought  the  direction  he 
had  given  to  the  jury  in  the  case  of  DingwcM,  who  was 
tried  for  the  murder  of  his  wife  at  Aberdeen  in  Septem- 
ber 1867,  was  as  safe  and  useful  a  direction  as  he  could 
well  give  to  the  jury  in  a  case  of  this  kind.  That  direc- 
tion was  that,  if  the  jury  thought  the  panel  when  he 
committed  the  act  had  sufficient  mental  capacity  to 
know,  and  did  know,  that  the  act  was  contrary  to  the 
law  and  punishable  by  the  law,  it  would  be  their  duty 
to  hold  him  responsible  for  the  act ;  or,  to  express  the 
meaning  and  object  of  his  direction  still  more  plainly,  it 
would  be  their  duty  not  to  acquit  him  on  the  ground  of 
insanity.  Looking  to  the  case  in  this  aspect,  it  appeared 
to  his  Lordship  that  there  were  some  facts  in  particular 
which  the  jury  would  probably  think  deserved  their 
attention,  along  with  the  general  nature  of  the  case. 
Such,  for  instance,  were  the  facts  connected  with  the 
panel's  money,  which,  on  the  way  to  the  hotel,  he  desired 
to  leave  for  safety  with  the  banker  at  Grantown,  and 
ultimately  did  leave  it  with  the  stationmaster.  This 
was  an  act  of  self-command  and  intelligence  which  took 
place  not  more  than  from  two  to  three  hours  before  the 
deed  was  committed;  and  what  he  had  thus  done  with  his 
money,  and  the  exact  amount  and  kind  of  money,  remained 
80  clearly  on  his  memory  that,  without  anything  having 
been  said  to  remind  him  of  it,  he,  on  the  third  morning 
thereafter,  inquired  what  had  become  of  the  money,  and 
described  the  amount  and  kind  of  it  as  £11  in  notes,  de- 
tailing at  same  time  what  passed  on  the  occasion  when  he 
parted  with  it.  In  the  interval, — viz.,  next  day  but  one 
after  the  act, — ^the  panel  had  been  judicially  examined 
as  a  sane  man.     His  declaration  was  before  the  jury,  and 
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1878.  they  were  entided  to  judge  whether  he  had  or  had  not 
No.  15.  answered  all  the  questions  put  to  him  intelligently, 
Onmger.  although  alleging  want  of  recollection  as  to  what  had 
^seTiT  P®*'^^  i^  ^^^  hotel,  and  suggesting  intoxication  as  the 
^<*^^'  cause  of  his  want  of  memory.  Then,  on  the  occasion  of 
Miirdai.  j.jjg  ^g|.  itself,  he  understood  and  did  not  deny  the  accu- 
racy of  what  the  constable  said,  in  a  friendly  way,  about 
knowing  both  the  panel  and  his  brother.  He  was  at  that 
time  in  a  public  hotel,  in  broad  daylight,  and  knew  the 
voice  of  his  friend  the  hotel-keeper,  who  had  just  before 
been  conversing  with  him  through  the  bedroom  door, 
and  was  at  that  moment  requesting  him  to  open  the 
door.  In  these  circumstances,  it  appeared  to  his  Lord- 
ship to  be  a  fair  jury  question  whether  the  panel  really 
took  the  constable  either  for  a  robber  or  an  assassin,  or 
whether  he  did  not  rather  beUeve  he  had  been  sent  for 
to  apprehend  him  or  turn  him  out  of  the  hotel,  for  refus- 
ing to  admit  the  hotel-keeper,  and  because  of  the  noisy  and 
disturbative  manner  in  which  he  had  been  behaving.  The 
jury  would  have  regard  also  to  the  careful  and  quiet 
dropping  of  the  knife  over  the  window,  the  wound  in 
the  fleshy  part  of  the  panel's  thigh,  and  the  bespattering 
of  the  walls  with  the  blood ;  all  obviously  done  by  the 
panel,  and  which  might  either  be  the  acts  of  a  man  bent 
on  suicide  (as  bad  been  suggested  by  the  panel's  counsel), 
or  of  a  man  who,  although  his  nervous  system  was 
greatly  shaken,  stUl  knew  the  quality  of  the  act  he  was 
conmiitting,  and  the  responsibility  it  inferred,  and  was 
endeavouring  to  evade  the  consequences  by  pretending 
to  have  been  altogether  devoid  of  reason  when  he  did  it 
As  bearing  upon  this  point,  the  intelligent  evidence  of 
Mr.  Duncan,  the  chemist,  would  no  doubt  receive  care- 
ful attention,  because  he  conversed  freely  with  the  panel 
on  a  variety  of  topics  within  an  hour  or  so  after  the  act 
was  committed.  The  jury,  as  reasonable  men,  would 
judge  between  the  two  views  suggested,  and  consider 
them  along  with  the  whole  evidence  on  both  sides  which 
his  Lordship  had,  in  the  outset  of  his  charge,  brought 
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fully  before  them.  After  doing  so,  they  would  draw  l£^- 
their  own  conclusion  as  to  what  was  the  panel's  state  of  No.  is. 
mind  at  the  time  he  committed  the  act,  Gmnger. 


Mr.  Asher  had  referred  to  the  charge  of  the  Lord  ^sIT!?' 
Justice-General  (then  Lord  Justice-Clerk)  in  the  case  of  "'^^*- 
Alexander  Milne,  tried  in  the  High  Court  for  the  murder  ^'*^*'- 
of  Alexander  Paterson,  in  February  1863,  and  particu- 
larly to  the  passage  in  which  it  had  been  observed  that, 
if  there  was  insanity,  it  mattered  not  what  was  the 
exciting  cause  of  that  insanity,  whether  drunkenness  or 
anything  else.  His  Lordship  (Lord  Deas)  did  not 
impugn  that  doctrine  on  the  assumption  on  which  it 
proceeded,  that  actual  insanity  had  supervened.  The 
symptoms  of  insanity  there  alleged  were,  however,  very 
different  from  any  which  were  alleged  here.  There  was 
a  formidable  body  of  evidence,  by  medical  men  and 
otherwise,  that  Milne  was  under  a  standing  delusion 
that  Paterson  was  cohabiting  with  his  (MUne's)  wife, 
and  that  the  two  were  conspiring  together  to  poison  him. 
It  vras  contended  that  it  was  under  this  delusion  that 
Milne  procured  a  poignard  and  inflicted  on  Paterson  the 
fetal  stab  which  caused  Paterson's  death.  Milne  was  a 
peculiar  and  suspicious  man — ^afraid  of  burglars,  moody, 
silent,  sulky,  and  down-looking ;  but  the  jury  came  to 
the  conclusion  that  he  waj3  not  insane,  and  found  him 
guilty  of  murder.  His  Lordship  did  not  think  the  jury 
could  get  much  light  from  that  case  to  guide  them  in 
this. 

But  although  the  jury  might  not  consider  the  panel  in 
the  present  case  to  have  been  insane,  it  did  not  follow 
that  they  must  convict  him  of  the  capital  offence.  He 
would  say  to  them,  as  he  said  to  the  jury  in  Dingwall's 
case  at  Aberdeen,  that  a  weak  or  diseased  state  of  mind, 
not  amounting  to  insanity,  might  competently  form  an 
element  to  be  considered  in  the  question  between  murder 
and  culpable  homicide.  Dingwall  had  been  habitually 
kind  to  his  wife.  He  was  not  proved  to  be  insane,  but 
hia  mind  had  been  weakened  by  a  variety  of  causes,  and 
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1878.  particularly  by  repeated  attacks  of  delirium  tremens, 
Andrew  ^^^^S  *^  ^^  intemperate  habits.  Under  temporary 
Granger  irritation,  he  inflicted  with  a  carving  knife  (which  lay 
^slpt"!?  beside  him  at  the  time)  a  single  stab,  as  the  panel  did 

"""^  '*' ,  here,  in  the  chest  of  his  victim,  of  which  she  died  in 


about  two  weeks  thereafter.  The  j  ury  returned  a  verdict 
of  culpable  homicide,  and  the  sentence  was  penal  servi- 
tude for  a  term  of  years.  Of  course  a  verdict  of  culpable 
homicide  could  no  more  be  given  in  the  present  case,  or 
in  any  other  against  a  panel  who,  at  the  time  of  the  act, 
was  insane,  than  a  verdict  of  murder.  But  if  the  jury 
did  not  believe  the  panel  at  the  bar  to  have  been  insane 
at  the  time,  they  would  judge  whether  the  lesser  charge 
of  culpable  homicide  (which  was  always  comprehended 
under  the  greater  charge  of  murder)  would  not  be  the 
appropriate  charge  of  which  to  convict  him. 

The  jury,  after  retiring,  having  returned  to  the  box, 
the  foreman  read  from  a  paper  in  his  hand  as  follows  : — 
'  The  jury  unanimously  find  the  panel  guilty  of  culpable 
homicide,  believing  the  act  to  have  been  committed 
when  he  was  labouring  under  delirium  tremens  J 

Lord  Deas. — Do  I  understand  that  it  is  because  he 
was  under  delirium  tremens  that  the  jury  consider  the 
crime  does  not  amount  to  murder  ? 

The  Foreman  of  the  Jury. — Yes ;  that  is  the  unani- 
mous opinion. 

Lord  Deas. — ^Then  perhaps  you  may  wish  to  make 
that  clear  by  saying  so. 

The  Foreman,  with  the  approval  of  the  jury,  then 
added  the  words,  *and  therefore  not  amounting  to 
murder ;'  and  handed  in  the  verdict,  as  thus  completed, 
to  the  clerk. 

Lord  Deas  said  he  would  delay  pronouncing  sentence 
till  the  following  morning. 

Case  delayed  accordingly. 

The  case  being  again  called  on  the  morning  of  the 
14th  September, 
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AsHER,  for  the  panel,  objected  to  the  competency  of  ^^'^^- 
any  sentence  passing  against  the  panel  on  the  verdict,  ^^^j^^ 
OQ  grounds  which  will  suflGlciently  appear  from  the  fol-  Gnnff^r. 
lowing  obsen^ations  and  sentence  by  ^8lpt°i3 * 

Lord  Deas.  —  Before  saying   anything  about    the    ^""^  '^' 
sentence,   I   shall  give  my  opinion  on  the  matters  of   '^""^•" 
law  which  have  been  very  fully  and  ably  argued  by  Mr, 
Asher.     The  verdict  bears — *  The  jury  unanimously  find 
the  panel  guilty  of  culpable  homicide,  believing  the  act 
to  have  been  conmiitted  when  he  was  labouring  under 
delirium  tr emeus. '     It  has  been  attempted  to  represent 
this  as  a  conviction  for  the  (supposed)  crime  of  labouring 
under  delirium  tremens.     That  is  too  extravagant  to  be 
seriously  dealt  with.     The  act  which  the  jury  hold  the 
panel  to  have  committed  was  and  is,  on  the  face  of  the 
indictment,  an  act  of  murder,  and  a  simple  verdict  of 
*  guilty '  would,  of  course,  have  meant  guilty  of  murder. 
But  the  jury,  using  the  privilege  competent  under  all 
sflch  indictments,  have  found  it  to  amount  only  to  cul- 
pable homicide.      They  assign  their  reason;   but  the 
reason,  whatever  we  may  think  of  it,  cannot  destroy  the 
verdict, — ^unless,  indeed,  it  amounts  to  an  affirmance  of 
insanity,  in  which  case  it  would  be  self-contradictory, 
and  tha.t  really  must  be  the  ground  on  which  the  objec- 
tion comes  to  rest. 

It  is  said  the  jury  have  affirmed  insanity,  because  (so 
it  is  contended)  delirium  tremens  is  insanity.     I  cannot 
regard  that  as  the  meaning  of  the  verdict.     What  the 
jury  obviously  meant  was  that  the  existence  of  the 
disease  of  delirium  tremens  was  an  extenuation  of  the 
ofifence,  in  the  absence  of  which  they  must  have  found 
a  verdict  of  murder,  but  in  respect  of  which  extenuation 
they  found  a  verdict  of  culpable  homicide.     The  jury 
heard  and  listened  attentively  to  the  able  argument  sub- 
mitted to  them  to  the  effect  that  the  panel  was  insane 
when  he  committed  the  act.     I  never  saw  a  more  intel- 
Ugent  jury  in  the  box,  and  if  they  had  believed  the  panel 
to  have  been  insane  they  would  no  doubt  have  said  so. 
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IfiTS.    They  obviously  meant  to  express  the  opposite  opinion ; 
iidil^   and  the  only  possible  argument,  by  way  of  objection  to 
Q'*°n«''  the  verdict,  therefore,  comes  to  be  that,  in  point  of  legal 
sl^Jryr  construction,  it  imports  insanity,  whether  the  jury  so 
*°^^^'   meant  it  or  not.     That,  again,  resolves  itself  into  this, — 
'^"^"-   that  affirming  a  man  to  be  labouring  under  ddirium 
treimns  is  necessarily  affirming  him  to  be,  in  the  eye  of 
the  law,  insane,  and,  consequently,  free  from  all  legal 
responsibility.     I  know  of  no  authority  for  that  pro- 
position. 

'  Mr.  Asher  has  repeated,  in  his  argument,  the  reference 
he  made  in  his  address  to  the  jury  to  the  case  of  MUne, 
and  particularly  to  the  observation  by  the  Lord  Justice- 
Clerk,  now  Justice-General  (Irv.  vol.  iv.  p.  344),  to  the 
effect  that  if  there  was  insanity  at  the  time  of  the  act,  it 
mattered  not  by  what  cause  it  had  been  induced,  whether 
by  drunkenness  or  what  else.  I  have  no  occasion  to  im- 
pugn that  observation,  which  was  quite  appropriate  to  the 
case  in  which  it  was  made,  and  I  did  not  do  so  to  the 
jury  in  the  present  case.  But  the  case  of  Milne  was 
very  different  from  the  present,  and  it  is  seldom  safe 
literally  to  transfer  observations  made  to  a  jury  in  one 
circumstantial  case  and  to  apply  them  to  another  equally 
circumstantial  case,  especially  as  regards  insanity,  which, 
in  MUne's  case,  was  said  to  be  proved  by  delusions  lead- 
ing directly  to  the  murderous  assault  upon  the  particu- 
lar individual  (Paterson) — ^namely,  delusions  to  the 
effect  that  Paterson  had  seduced  Milne's  wife,  and  that 
they  were  conspiring  together  to  poison  Milne,  and  had 
attempted  to  do  so.  Medical  men  of  eminence,  and 
other  intelligent  witnesses,  testified  to  their  belief  that 
Milne  really  laboured  under  these  delusions,  which,  if 
they  existed  at  all,  were  obviously  very  different  from 
anything  alleged  here.  The  evidence  in  Milne's  case  as 
to  insanity  was  conflicting,  and  the  jury  negatived 
insanity  by  finding  a  verdict  of  guilty  of  murder.  But 
the  case  affords  no  authority  at  all  for  or  against  the 
proposition  that  a  finding,  of  delirium  tremens  is  a  find- 
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ing  of  insanity.     None  of  the  witnesses  expressed  an    ^^' 
opinion  that  Milne  laboured  under  delirium  tremens.    No.  15. 

^  .\ndreir 

Dr.  Sidey,  who  had  been  his  medical  attendant  during  (^nr^g^r. 
the  preceding  twelve  months,  does  not  appear  to  have '  ^sJptTIs' 
been  asked  the  question ;  but  the  other  witnesses  on    ^^^  ^^\ 
both  sides  concurred  in  opinion  that  there  had  been  no 
symptoms  of  delirium  tremens  about  him.     Dr.  (now 
Sir  Robert)  Christison,  who  had  been  in  Ciourt  during 
the  trial,  accordingly  deponed — *  There  is  no  appearance 
of  delirium  tremens  in  the  case.' 

If;  then,  it  be  neither  the  natural  reading  of  the  ver- 
dict, nor  its  necessary  legal  construction,  that  the  panel 
was  insane  when  he  committed  the  act,  it  is  obvious  that 
T  could  not  have  refused  to  give  effect  to  the  verdict 
although  I  had  been  of  opinion — differing  from  the  jury 

—that  the  panel  was  insane  when  he  committed  the 

act 

Bat  in  a  question  of  this  kind,  which  concerns  so 
deeply  the  safety  of  the  public,  I  think  it  right  to  say 
that  I  concur  with  the  jury  in  thinking  it  would  have 
been  a  mistake  to  have  acquitted  the  panel  on  the 
ground  of  insanity ;  and  I  can  here  indicate  some  of  my 
reasons  in  favour  of  that  view  much  more  freely  and 
expUcitly  than  I  did  to  the  jury,  because  my  object 
then  was  not  to  state  my  own  opinion,  but  to  obtain 
theirs. 

The  panel  is  a  man  in  the  prime  of  life, — ^forty-three 
years  of  age,— engaged  in  active  business,— recently,  it 
appears,  in  extensive  and  successful  business.  None  of 
the  witnesses,  medical  or  non-medical,  gave  it  as  their 
opinion,  in  the  box,  that  the  panel  was  insane.  Through* 
out  his  previous  history  nobody  appears  ever  to  have 
seen  a  trace  of  insanity  about  him.  For  a  few  days 
before  the  act  in  question  he  had,  according  to  his  own 
account  of  himself,  been  drinking  heavily ;  and  this,  on 
the  day  libelled,  brought  on  an  attack  of  delirium 
tremens.  But  it  had  not  gone  the  length  of  his  not 
knowing  what  he  was  about.     On  the  way  from  the 
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^^'  station  at  Grantown  to  the  hotel  it  was  by  his  own 
Andrew  r^q^^st,  to  the  stationmaster,  that  they  went  into  the 
Granger.  Caledonian  Bank,  in  order  that  he  might  leave  his 
slpt^la*  nioney  there  for  safety,  and  it  was  his  own  voluntary 
^^'  act  to  take  his  pocket-book  and  the  £11  in  bank  notes 
from  his  pocket,  and  hand  them,  for  that  purpose,  to 
the  bank  agent,  who,  in  his  turn,  entrusted  them  to  the 
stationmaster.  At  the  hotel  the  panel  recognised  and 
addressed  the  hotel-keeper  as  being  an  honourable  gentle- 
man he  had  long  known,  and,  when  the  constable  (Fraser) 
came,  the  panel  must  have  been  conscious  of  having 
broken  the  window  and  created  a  disturbance,  for  which 
it  was  not  unlikely  that  he  might  be  apprehended. 
There  is  no  reason  to  suppose  that  he  took  the  constable 
for  an  assassin ;  for  when  the  constable  said,  *  I  know  you, 
Mr.  Granger,  quite  well,  and  also  your  brother,'  his 
answer  was,  *  I  daresay  you  do ;'  and  when  the  bedroom 
door  was  opened  from  without,  by  a  key  that  fitted  the 
lock,  he  stabbed  the  constable  very  much  as  any  reck- 
less man  under  drink  or  in  a  passion  might  have  done. 
His  conduct  immediately  afterwards  was  remarkable. 
He  did  not  throw  the  knife  from  him,  but  dropped  it, 
silently  and  carefully,  over  the  window,  close  by  the 
wall,  after  he  had  inflicted  with  it  a  superficial  gash  on 
the  inside  of  his  thigh,  and  besmeared  the  walls  of  the 
room  with  the  blood,  apparently  to  indicate  a  frantic 
attempt  at  suicide,  when  he  had  no  real  purpose  of  the 
kind.  The  jury  might  very  well  think  that  conduct 
such  as  this  was  not  the  conduct  of  a  man  who  was 
totally  bereft  of  reason.  His  conduct  shortly  before  the 
deed  had  not  indicated  that  he  was  so,  and  within  an 
hour  afterwards  he  certainly  was  not  so,  for  he  then 
conversed  rationally  and  correctly  upon  various  inci- 
dents of  his  past  life  with  the  intelligent  witness  Duncan, 
the  chemist,  although  interrupted  by  tremors  indicating 
the  disease  the  nature  of  which  Duncan  readily  recog- 
nised. On  the  morning  of  the  19  th,  being  the  next  day 
but  one  after  the  act,  he  showed  a  perfect  recollection 
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of  what  had  passed  on  the  way  from  the  station  to  the    ^^' 
hotel  on  the  1 7th,  by  voluntarily  asking  the  superin-   ^^^l^;, 
tendent  of  police  whether  he  had  his  pocket-book  and  Gmtf^er. 
notes  which  he  had  entrusted  to  the  railway  agent  at  ^8epi"ir 
Grantown,  describing  the  contents  of  the  pocket-book  ^ 


and  14. 


quite  accurately,  as  consisting  of  £11  in  notes  and  some 
papers,  and  detailing  what  had  passed  in  the  bank  on 
the  occasion  when  he  left  the  pocket-book  and  its  con- 
tents there  for  safety.     On  the  afternoon  of  the  same 
day  on  which  he  made   this  inquiry  he  emitted  his 
judicial  declaration,  and  he  is  proved  to  have  been  then 
in  his  sound  and  sober  senses,  and  indeed  the  declaration 
has  only  to  be  read  to  see  that  he  must  have  been  so. 
That  declaration,  however,  itself  discloses  a  course  of 
drinking,  recently  before  the   act,  quite  sufficient  to 
account  for  the  delirium  tremens;  and  it  is  a  startling 
doctrine  to  say  that  a  man  may  put  himself  into  that 
state  and  stab  whoever  comes  in  his  way,  and  that,  on 
the  plea  of  insanity,  he  is  to  be  exempted  from  punish- 
ment, and  simply  to  be  placed  in  safe  custody,  with  the 
confident  prospect  of  being  forthwith  set  at  liberty,  most 
probably  to  repeat  the  same  conduct  as  often  as  the 
heavy  drinking   shall   be  repeated.     It   was   strongly 
represented  to  the  jury  that  a  finding  of  insanity  at  the 
date  of  the  act  would  infer  not  an  order  for  the  panel's 
liberation,  but  for  his  confinement.     But  no  order  of  that 
kind  which  I  had  power  to  pronounce  could  have  resulted 
in  the  detention  of  the  panel  any  longer  than  till  it  was 
ascertained  that  he  was  perfectly,  and,  to  aU  appearance, 
permanently  sane,  of  which  I   recollect   at  least  one 
instance  in  a  case,  in  the  High  Court,  in  which,  through- 
out its  different  stages,  I  was  one  of  the  judges  on  the 
bench.     The  jury  had  there  found  the  panel  to  have  been 
insane  when  he  committed  the  act,  which  was  wilful 
fire-raising.     He  turned  out  to  be  perfectly  sane  so  soon 
as  he  had  no  access  to  drink,  and  continued  to  be  per- 
fectly sane  so  long  as  detained  in  prison.   It  was  held  that 
no  course  was  open  to  the  Court  but  to  grant  the  prayer  of 
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1878.    a  petition  he  presented  for  liberation.*    The  panel  in  the 
A  *i  ^*-    present  case  is  admittedly  perfectly  sane  now.     He  has 
Gimnger.   ncvcr  upon  any  occasion  shown  a  sign  of  being  other- 
^sl^ria*  ^ise,  unless  his  attack  of  delirium  tremens  was  insanity. 
*°*^  ^*'   That  attack  was  directly  induced  by  a  few  days'  heavy 
—■  drinkbg,  ^d  if  he  were  kencrfo^  to  refin  from 
drinking,   or    to    be    prevented  getting  drink,   there 
would  not  be  the  slightest  reason  to  apprehend  a  recur- 
rence of  the  disease.     In  these  circumstances,  I  see  no 
answer  that  could  have  been  made  to  a  petition  for  his 
liberation  within  some  very  short  period,  if  the  jury  had 
returned  the  verdict  which  it  is  contended  they  ought 
to  have  returned,  and  I  had  thereupon  pronounced  the 
only  order  which  could  have  been  pronounced  upon  that 
verdict.     That  would  not,  I  think,  have  been  a  result 
consistent  with  the  interests  of  society,  or  even  in  the 
interest  of  the  panel  himself,  in  a  case  like  the  present. 
It  is  urged,  however,  as  a  second  objection  to  any 
sentence  following  upon    the  verdict,   that  delirium 
tremens  can  never  be  a  ground  for  reducing  what  would 
otherwise  be  murder  to  culpable  homicide.     It  is  diflS- 
cult  to  see  how  this,  in  any  view  of  it,  can  be  an  objec- 
tion in  the  mouth  of  the  panel.     No  doubt  is  suggested 
that  he  committed  the  act  libelled.     This  being  so,  and 
insanity  negatived,  the  choice  of  the  jury  necessarily  lay 
between  murder  and  culpable  homicide ;  and  it  would 
be  strange  to  suggest,  on  the  part  of  the  panel,  that  the 
verdict  ought  to  have  been  one  of  murder.   This  so-called 
objection  appears  to  me  to  be  no  objection  at  all. 

I  have  no  hesitation,  however,  in  repeating  what  I 
sad  to  the  jury,  that,  in  a  question  between  murder  and 
culpable  homicide,  it  was  not  incompetent  for  the  jury 
to  lake  into  account  the  weak  or  diseased  state  of  the 
panel's  mind  at  the  time  of  the  act,  whether  arising  from 
delirium  tremens^  not  amounting  to  insanity,  or  from 

*  Note  by  the  Reporter. — The  case  his  Lordship  had  here  in  view 
vfdA  obviously  the  case  of  Lillie  Smith  in  1855-6  ;  Irv.  vol,  ii.,  p.  l, 
447  and  565. 
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some  other  disease  or  infirmity,  which  might  reasonably    ^^'*^' 
appear  to  them  to  form  an  important  element  in  extenua-    ^o.  i6. 
tion  of  the  offence.     For  that  doctrine,  as  I  told  the  jury,  Gnnger, 
the  principle  of  the  case  of  Dingwall  had  been  sanctioned  '^p™J^ 
by  the  judgment  of  the  High  Court  in  the   case  of    *^^^*- 
APLean,  30th  October  1876  (Couper,  vol.  iii.  334).  in  ^"'^^'• 
which  the  same  principle  was  applied  to  a  case  of  theft  as  in 
Dingwairs  case  had  been  applied  to  a  charge  of  murder, 
namely,  as  the  rubric  of  McLean's  case   bears,  *  that 
abeiration  or  weakness  of  intellect,  not  amounting  to 
insanity,  may  legitimately  be  taken  into   account  as 
modifjring  the  character  and  punishment  of  a  criminal 
offence.' 

After  some  further  remarks  on  this  subject,  his  Lord- 
ship (addressing  the  panel)  said — 

Andrew  Granger, — ^You  have  been  convicted  of  the 
crime  of  culpable  homicide  by  the  imanimous  verdict  of 
a  most  attentive  and  intelligent  jury.  The  verdict 
appears  to  me  to  be  not  only  a  just  but  a  humane 
verdict.  You  had  plainly  for  some  days  been  drinking 
so  hard  that  the  natural  result  was  the  diseased  and  excited 
state  of  body  and  mind  in  which  you  were  at  the  time 
when  you  committed  this  most  lamentable  act,  by  which 
an  unoffending  fellow-creature  was  suddenly,and,  to  him, 
unexpectedly,  deprived  of  life.  If  you  had  been  simply 
drunk  on  the  occasion, — ^so  drunk  that  you  had  no  idea 
what  you  were  about, — unquestionably  the  act  must 
have  been  regarded  as  murder,  and  you  would  have  been 
Hable  to  the  last  penalty  of  the  law.  Your  being  drunk 
would  have  been  neither  excuse  nor  palliation.  If  a 
man  goes  a  step  further,  and  carries  his  drinking  the 
length  of  forthwith  producing  a  degree — ^it  may  be  a 
considerable  degree — of  delirium  tremens^  and,  in  that 
state,  stabs  a  man  against  whom  he  has  no  cause  of 
offence,  it  is  a  narrow  distinction  to  say  that  the  act 
shall  be  less  an  act  of  murder  than  if  he  had  been  simply 
drank.  Drink  is  almost  as  directly  the  cause  of  the 
crime  in  the  one  case  as  in  the  other ;  and  if  the  jury 
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1878.  had  aflBrmed  the  capital  charge,  of  course  I  could  not 
Na  IS.  have  relieved  you  from  the  consequences,  and  it  may  be, 
Granger,  to  Say  the  Icast  of  it,  doubtful  whether  you  would  have 
^sJo™!?'  ^^^^  relieved  of  these  consequences  at  all.  For  me  to 
^^  ^^'  pronounce,  in  these  circumstances,  a  sentence  short  of 
Mimier.  pg^^g^j  Servitude  is  altogether  ouft  of  the  question.  The 
difficulty  is  whether  it  ought  not  to  be  for  a  very  long 
period,  and  upon  that  there  may  be  a  difference  of  opinion 
whether  I  am  not  going  too  far  on  the  side  of  leniency. 
But  the  punishments  we  inflict  in  this  Court  are  directed 
to  two  objects — example  to  deter  others,  and  reforma- 
tion of  the  criminal.  If  I  were  to  look  to  the  first  object 
only  I  could  hardly  be  too  severe.  It  is  only  when.  I  turn 
to  the  second  that  I  find  any  excuse  for  leniency.  It  is 
peculiarly  difficult,  however,  for  me  consistently  to  carry 
that  leniency  further  than  I  did  at  Aberdeep  in  the  analo- 
gous case  of  Dingwall,  who  received  sentence  of  ten  years' 
penal  servitude.  But  Dingwall  had  been  long  a  habitual 
drunkard.  He  had  been  at  one  time  in  the  Indian 
army,  but  for  twenty  years  he  had  been  an  idle  as  well 
as  dissipated  man,  and  speedy  reformation  in  his  case 
was  hopeless.  You  may  have  been  in  the  frequent  prac- 
tice  of  drinking  from  time  to  time,  bat  there  has  be^n  no 
evidence  to  that  effect  adduced  to  me.  Apparently  you 
had  been  engaged  in  industrial  and  professional  pursuits 
almost  to  the  very  time  when  you  committed  the  act 
which  has  brought  you  very  near  to  the  foot  of  the  gal- 
lows. While  undergoing  penal  servitude  drink,  of  course, 
will  be  withheld  from  you.  I  have  no  doubt  you  will 
soon  find  out  that  you  can  do  without  it.  If,  subsequent 
to  your  liberation,  you  continue  the  habit  of  sobriety 
you  will  thus  acquire,  you  will  find  yourself  a  changed 
and  a  happier  man.  I  am  not  here  to  lay  it  down  that 
total  abstinence  is  incumbent  on  every  man ;  but  to  a 
man  like  you,  in  whom  an  element  of  disease  so  dan- 
gerous  to  himself  and  to  others  has  developed  itself,  no 
duty  can  be  more  imperative  than  absolutely  and  alto- 
gether to  avoid  the  indulgence  which,  if  again  given  way 
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to,  may  naturally  be  expected  to  produce  similar  or  still    1878. 
more  lamentable  results  than  it  has  already  done.   Your    No.  15. 
sentence  is  for  the  shortest  period  of  penal  servitude  the  Granger. 
statute  allows — ^namely,  penal  servitude  for  five  yeajs.     ^gj®"!,' 

and  14. 


Mulder. 


HIGH    COURT. 

Present 
The  Lobd  Justicb-Cler& 
Lords  Tounq  Am>  Adam. 
James  Dickie,  Appellant — W.  S,  Cooper 

AOAIKST 

James  WAite,  Respondent — Lan^. 
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IV.  0.  €3,  SECTS.  21  AND  28  (Weights  and  Measures) — ^WmaHTS 
csed  in  Manufacturing  —  Weights,  Unstamped  or  Light — 
Complaint — Relevancy-— Appeal.— Held,  aflBmiing  the  judgment 
of  the  Justice  of  Peace  Court,  that  the  use  of  weights,  other  than 
imperial  standard  weights,  hy  a  haker,  for  the  purpose  of  determine 
ing  the  amount  of  ingredients  in  the  manufacture  of  hread,  did  not 
amount  to  a  contrayention  of  sections  21  and  28  of  the  '  Weights 
and  Measures  Act,'  5th  and  6th  William  IV.,  c.  63  ;  and  that  a 
complaint  which  set  forth  that  an  Inspector  of  Weights  and 
Measures,  having  entered  a  bakehouse,  occupied  by  the  respondent 
for  the  purposes  of  his  trade  or  business  as  a  baker,  and  examined 
certain  weights  ^  used  by  him  in  his  trade  or  business  as  a  baker 
to  weigh  flour  or  other  material,  substance,  or  ingredients,  used  by 
him  in  the  manufacture  of  bread  for  sale  to  the  public,'  found  the 
same  light  and  unstamped,  did  not  contain  a  relevant  charge  under 
Section  28,  in  respect  that  the  place,  in  which  the  weights  were 
libelled  as  having  been  found,  was  not  a  place  in  which  it  was 
alleged  goods  were  exposed  or  kept  for  sale,  and  that  it  was  ad« 
mitted  and  averred  that  the  sole  use  made  of  the  weights  com- 
plained of,  was  to  determine  the  proportion  of  ingredients  in  the 
manufacture  of  bread. 
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1878.        This  was  an  appeal  under  the  Summary  Prosecutions 
Dicki«    Appeals  Act,  at  the  instance  of  James  Dickie,  Procura- 
wSu     *^^^F^^  f^r  til®  Irvine  District  of  the  County  of  Ayr, 
High  Court,  against  a  judgment  pronounced  in  the  Justice  of  Peace 
^^'  ^' ,  Court  of  Irvine,  sustaining  objections  stated  to  the  rele- 
vancy of  a  complaint  at  his  instance,  as  Procurator- 
Fiscal,  against  James  White,  baker  in  Troon,  in  said 
county. 

The  Case  on  appeal  set  forth  that 

This  is  a  cause  in  which  the  respondent  (White)  is  charged  with  a 
contravention  of  the  Act  5th  and  6th  Wm.  IV.  c.  63,  in  respect  that 
on  the  date  libelled,  David  Provins,  residing  in  Irvine,  inspector  of 
Weights  and  Measures  for  district  Number  Four  Irvine  Division  of 
the  County  of  Ayr,  being  authorised,  in  terms  of  said  Act,  did  enter 
the  bakehouse  or  premises  situated  in  West  Portland  Street,  Troon, 
aforesaid,  within  the  said  district  of  the  said  county  and  Irvine 
Division,  and  occupied  by  the  said  James  White  for  the  purposes  of 
his  trade  or  business,  and  did  there  and  then  examine  certain  weights 
which  were  Used  by  the  said  James  White  in  his  trade  or  business  as 
baker  to  weigh  flour  and  other  material,  substance  or  ingredients,  used 
by  him  in  the  manufacture  of  bread  for  sale  to  the  public,  in  the 
course  of  his  business  as  a  baker,  did  compare  and  try  the  same  with 
the  copies  of  the  Imperial  Standard  weights  required  by  or  authorised 
to  be  provided  by  the  said  Act,  and  that  upon  such  enquiry  the 
weights  libelled,  in  the  possession  of  the  said  James  White,  and  in  use 
by  him  as  aforesaid  at  the  time  and  place  aforesaid,  were  light  or 
otherwise  unjust  as  therein  specified,  and  were  weights  which  were 
unstamped  and  other  than  those  authorised  by  the  said  Act,  or  some 
aliquot  part  thereof. 

Upon  the  respondent  being  asked  to  plead,  his  agent  stated  the 
following  preliminary  objections  to  the  relevancy  of  the  complaint ; — 

1st  That  the  complaint  does  not  bear  that  the  bakehouse  or  pre- 
mises entered  by  the  Inspector  of  Weights  and  Measures  was  a  *  shop, 
store,  warehouse,  stall,  yard,  or  place  whatsoever,  wherein  goods  shall 
be  exposed  or  kept  for  sale,  or  shall  be  weighed  for  conveyance  or 
carriage,'  in  terms  of  section  28  of  the  Act  5th  and  6th  Wm.  IV. 
chapter  63. 

2nd.  That  the  purpose  for  which  it  is  libelled  that  the  weights 
^ecitied  in  the  complaint  were  used  by  the  panel  takes  the  chaiige 
without  the  statute,  inasmuch  as  it  plainly  appears  from  the  complaint 
itself  that  the  said  weights  were  not  used  by  the  panel  for  any  of  the 
purposes  for  which  the  Legislature  has  required  imperial  standard 
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weights  to  be  used.    The  facts  as  stated  in  the  case  were  admitted  1878. 

by  the  respondent.  NoTe. 

After  discussion,  the  Justices  sustained  the  objections  to  the  rele-  Dickie 

vancj,  and  found  the  complaint  irrelevant,  and  dismissed  the  same.  White. 

High  Cour 

The  questions  of  law  for  the  opinion  of  the  Court  of        '  ^' 
Justiciary  were  : — 

Ist.  Is  an  Inspector  of  Weights  and  Measures  en- 
titled to  enter  a  bakehouse  or  similar  premises,* in  which 
it  is  not  alleged  goods  are  exposed  or  kept  for  sale,  or 
weighed  for  conveyance  or  carriage,  and  to  examine  all 
weights  and  measures  therein  ^ 

2nd.  Is  the  use  by  the  respondent  of  unstamped  and 
incorrect  weights  and  measures  in  his  said  bakehouse  to 
weigh  flour  and  other  material,  substance,  or  ingredients 
used  by  him  in  the  manufacture  of  bread,  which  was 
afterwards  sold  to  the  public,  and  which  said  bread  the 
BaidJames  White  does  not  directly  represent  or  hold 
out  to  the  purchaser  to  contain  any  specified  quantity  of 
the  material,  substance,  or  ingredients,  which  the  said  un- 
stamped and  incorrect  weights  were  used  by  him  to  weigh, 
a  contravention  of  the  Act  5th  and  6th  Wm.  IV.,  c.  63  ? 

3rd.  Does  the  said  complaint  correctly  and  relevantly 
charge  the  respondent  with  a  contravention  of  the  Act 
5th  and  6th  Wm.  IV.,  chapter  03  ? 

W.  S.  Cooper,  for  the  appellant — The  respondent  was 
here  charged  with  a  contravention  of  the  Act  5th  and 
6th  Wm.  IV.  c.  63  (Weights  and  Measures),  inasmuch 
as  he  had  and  used  light  or  otherwise  unjust  weights  in 
his  bakehouse.  It  was  objected  before-  the  Justices  to 
any  conviction  following  upon  the  complaint,  1st,  That 
the  complaint  did  not  bear  that  the  bakehouse  or  pre- 
mises, entered  by  the  Inspector,  was  a  '  shop,  store,  ware- 
house, stall,  yard,  or  place  whatsoever  wherein  goods 
shall  be  exposed  or  kept  for  sale,  or  shall  be  weighed  for 
eonveyance  or  carriage,'  in  terms  of  section  28 ;  2nd, 
That  the  purpose  for  which  it  was  libelled  that  the 
weights  specified  in  the  complaint  were  used,  took  the 
charge  outwith  the  statute,  inasmuch  as  it  plainly  ap- 
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1878.    peaxed  from  the  complaint  itself  that  the  said  weights 

No.  16.    were  not  used  by  the  respondent  for  any  of  the  purposes 

V.       for  which  the  Legislature  has  required  imperial  standard 


Hiph  c^  weights  to  be  used.  We  contend,  in  answer  to  these 
^p^'^-  objections,  in  the  first  place,  that  the  complaint  was  not 
Appeal,  brought  under  section  28,  but  under  the  whole  Act 
Section  28^  gives  the  Inspector  a  general  warrant  to 
enter  '  any  place  whatsoever  within  his  jurisdiction, 
wherein  goods  shall  be  exposed  or  kept  for  sale,  or  shall 
be  weighed  for  conveyance  or  carriage ;'  but  much 
greater  powers  are  conferred  on  him  by  section  21,*  which 

*  Statute  5th  and  6th  William  IV.,  o.  63,  Section  XXVIIL— 
*  And  be  it  enacted  that  in  England  and  Ireland  it  shall  be  lawful  for 
every  Justice/  &c.,  *  and  in  Scotland  for  every  Sheriff,  Justice,  or 
Magistrate  of  any  borough  or  town,  or  for  any  Inspector  authorised 
in  writing  under  the  hand  of,'  ....  *any  Sheriff,  Justice,  or  Magis- 
trate in  Scotland,  at  all  seasonable  times  to  enter  any  shop,  store, 
warehouse,  stall,  yard,  or  place  whatsoever  within  his  jurisdiction 
wherein  goods  shall  be  exposed  or  kept  for  sale,  or  shall  be  weighed 
for  conveyance  or  carriage,  and  there  to  examine  all  weights,  measures, 
steelyai-ds,  or  other  weighing  machines,  and  to  compare  and  try  the 
same  with  the  copies  of  the  imperial  standard  weights  and  measures  re- 
quired or  authorised  to  be  provided  under  this  Act ;  and  if  upon  such 
examination  it  shall  appear  that  the  said  weights  or  measures  are 
light  or  otherwise  unjust,  the  same  shall  be  liable  to  be  seized  and 
forfeited ;  and  the  person  or  persons  in  whose  possession  the  same  shall 
be  found  shall,  on  conviction,  forfeit  a  sum  not  exceeding  Pive 
Pounds,'  &c.  Ac. 

*  Section  XXI. — After  providing  for  the  furnishing  of  stamps  to 
Inspectors,  and  for  the  stamping  of  aU  weights  and  measures  used  '  for 
buying,  selling,  or  for  the  collection  of  any  tolls  or  duties,  or  for 
making  any  charges  on  the  conveyance  of  any  goods,  or  merchandise, 
after  the  same  have  been  compared  with  the  standard  weights  and 
measures,'  further  provides  : — *  And  every  person  who  shall  use  any 
weight  or  measure  other  than  those  authorised  by  this  Act,  or  some 
aliquot   part  thereof,  as  hereinbefore   described,  or  which  has  not 
been  so  stamped  as  aforesaid,  except  as  hereinafter  excepted,  or  which 
shall  be  found  light  or  otherwise  unjust,  shall,  on  conviction,  forfeit 
a  sum  not  exceeding  five  pounds ;  and  any  contract,  bargain,  or  sale 
made  by  any  such  weights  or  measures  shall  be  wholly  null  and  void, 
and  every  such  light  or  unjust  weight  and  measure  so  used  shall,  on 
being  discovered  by  any   inspector  so   appointed  as   aforesaid,  be 
seized,  and,  on  conviction  of  the  person  using  or  possessing  the  same, 
•hall  be  forfeited,'  &c.  &c. 
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imposes  a  penalty  on  *  every  person  who  shall  use  any  1878. 
weight  or  measure  other  than  those  authorised  by  this  -^Zie, 
Act ;'  and  further  declares  that '  every  such  light  or  un- 


White. 


just  weight  and  measure  so  used  shall,  on  being  dis- 
covered  by  the  Inspector  appointed  under  the  Act,  be    Nov.  6. 
seized,  and,  on  conviction  of  the  person  using  or  possess-    Appeal, 
ing  the  same,  shall  be  forfeited.'   In  the  case  of  Kershaw 
V.Johnston,  Mar.  27,  1844,  Carr.  and  Kirw.,  vol.  i.  p.  ♦ 
329,  it  was  found  to  be  competent  for  an  Inspector  to 
enter  a  private  dwelling-house  in  which  he  had  reason 
to  suspect  that  sales  by  weight  took  place.     The  only 
recent  case  that  has  occurred  in  this  country  is  that  of 
Paterson  v.  Robertson,  Perth,  Sept.  8,  1871,  Couper, 
voL  ii.  p.    131,  in  which  it  was  held  that  the  *use' 
in  section  21  was  not  limited  to  *  buying  and  selling, 
or  for  the  collection  of  any  tolls  or  duties,  or  for  the 
making  of  any  charges  on  the  conveyance  of  any  goods 
or  merchandise,'  and  that  the  use  of  weights,  other  than  * 
those  authorised  by  the  weights  and  measures  Act,  for 
the  purpose  of  weighing  the  output  of  ironstone  from  a 
mine,  and  thereby  determining  the  wages  due  to  the 
workmen,  was  such  a  use  as  fell  within  the  prohibition  ; 
and  it  was  not  doubted  in  the  case  that  the  Inspector 
was  entitled  to  enter  the  pit  buildings  in  which  the 
weights  were  used.     The  use  disclosed  here,  viz.,  for 
purpose  of  manufacture,  is,  it  is  contended,  a  use  which, 
in  the  circumstances,  falls  within  the  general  purpose  of 
the  Act,     The  respondent  weighed  flour  and  other  in- 
gredients used  in  the  manufacture  of  bread,  and  that 
was  an  act  which  did  not  affect  himself  alone,  but  in 
which  the  public  were  interested,  inasmuch  as  the  goods 
produced  by  him  were  sold  to  the  public. 

Lang,  for  the  respondent — The  complaint  was  here 
brought  under  section  28  of  the  statute,  although  it  is 
not  expressly  libelled.  The  words  of  the  charge  and 
penalty  are  taken  from  that  section,  which  authorises 
the  Inspector  to  enter  any  place  '  wherein  goods  shall 
be  exposed  or  kept  for  sale,  or  shall  be  weighed  for 
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1878.    conveyance  or  carriage/  A;c.     But  in  the  present  case  it 
No.  16.    is  neither  averred,  nor  is  it  the  fact,  that  any  goods  were 
*•.       sold  or  exposed  for  sale  in  the  respondent's  bakehouse. 
Highconrt,  ^^  ^^^^  ^^  *^^  complaiut  had  been  laid  on  section  21, 
^^^•^'    as  maintained,  we  would  have  contended  that  the  same 
AppeaL    j^gg^j^  must  be  arrived  at.     That  section  provides  that 
only  weights  and  measures  *  which  shall  be  used  for  buy- 
ing  and  selling,  or  for  the  collecting  of  any  tolls  or 
duties,  or  for  the  making  of  any  charges  on  the  convey- 
ance of  any  goods  or  merchandize,'  shall  be  inspected  or 
stamped. 

The  Lord  Justice-Clerk. — ^The  2l8t  section  relates 
to  *  contracts,  bargains,  or  sales  made.'  But  if  a  person 
weighs  articles  for  his  own  satisfaction  only,  that  does 
not  appear  to  me  to  be  one  of  the  purposes  for  which  the 
statute  provides  that  imperial  weights  and  measures 
must  be  used.  If  this  bakehouse  was  not  a  place  *  where- 
in goods  were  exposed  or  kept  for  sale,'  which  is  ad- 
mitted in  the  Case,  that  seems  to  me  to  be  conclusive. 

Lord  Yoxjng. — I  think  this  appeal  is  altogether  un- 
founded, and  that  the  judgment  of  the  Justices  is  as 
clearly  in  accordance  with  law  as  it  is  with  obvious  reason 
and  good  sense.  The  complaint  is  not  laid  on  the  21st 
section  of  the  Weights  and  Measures  Act,  but  upon  the 
28th  section — although  I  should  have  arrived  at  the  same 
result  if  it  had  been  laid  on  the  2 1st  section.  I  say  that  it 
is  laid  on  the  28th  section,  because  it  recites  the  whole 
provisions  of  that  section,  and  not  those  of  the  2 1st  sec- 
tion. In  a  charge  of  using  unauthorised  weights,  it 
would  be  necessary,  according  to  the  rules  which  govern 
the  framing  of  charges,  to  state  the  use  that  was  made, 
and  the  time,  place,  and  occasion.  Nothing  of  the  kind 
is  stated  here.  Under  the  28  th  section  it  is  suflScient  to 
find  illegal  weights,  provided  the  place  in  which  they 
are  found  is  *  a  place  wherein  goods  shall  be  exposed  or 
kept  for  sale,  or  shall  be  weighed  for  conveyance  or  car- 
riage ;'  and  it  is  the  finding  of  them  in  such  a  place  by 
the  Inspector  that  is  the  offence  charged  here.  Now  that 
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requires  as  an  essential  element  of  the  charge  that  the    1^78. 
place  shall  be  one  where  goods  are  exposed  or  kept  for    »?.  le. 
Bale,  &c.,  and  that  essential  element  is  not  in  the  pre-       v- 
sent  charge  at  all.     It  has  been  explained  to  us  that  g.  ^^^^^^ 
it  was  also  not  according  to  fact — that,  in  point  of  fact,    ^*>^-^-  ' 
the  place  where  the  weights  were  found  was  one  where    ^pp**^ 
bread  was  baked,  and  not  where  it  was  sold ;  and  it  has 
been  further  explained  that  the  charge  was  made  to  be 
consistent  with  this — that  these  weights  were  used  by  the 
baker  to  determine  the  proportion  of  ingredients  used 
in  the  manufacture  of  bread.     A  man  may  do  that  by 
rule  of  thumb,  or  by  penny  pieces,  or  in  any  other  vay 
he  pleases,  and  with  the  mode  in  which  it  is  done  the 
pubUc  has   no    concern.      It  may  be  a  secret.      Per- 
sons compounding  ingredients  may  quite  possibly  desire 
to  make  use  of  weights  that  are  not  aliquot  parts  of 
standard  weights.      If  a  purchaser  demands  it,  he  must 
get  his  bread  by  such  weights  ;  but,  whether  he  does  so 
or  not,  the  Act  of  Parliament  has  nothing  whatever  to 
do  with  the  way  in  which  the  proportion  of  the  ingredi- 
ents is  ascertained.     That  appears  to  me  is  the  law  as 
well  as  the  common  sense  of  the  matter.     I  therefore 
think  that  the  Justices  were  right  in  discharging  this 
complaint  as  not  well  founded. 
The  Lord  Justice-Clerk  and  Lord  Adam  concurred. 
The  following  was  the  Interlocutor : — 
*  Edinburgh^  6th  November  1878. — Having  considered 
this  Case  and  heard  Counsel  for  the  parties.  Dismiss  the 
appeal :  Affirm  the  determination  of  the  Justices  :  Find 
the  Respondent  entitled  to  expenses,  which  modify  to 
seven  guineas,  for  which  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  appellant' 

Agents  for  the  AppeIl*nt^Meiin  Dots  ft  Lockhibt,  S.8.C. 
Agent  for  the  Betpondent— J.  T.  Gutm&ib,  8.8.C. 
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Present 
Thb  Lord  Ju8TIC]^CLERK. 

Lords  Young  and  Adam. 

William  Horn  Henderson,  Appellant — Muirhead 

AGAINST 

Robert  Callendar,  Jun.,  Respondent — J.  K,  Maitland, 

Night-Poaching — Loons — Complaint — Statute  9th  Geo.  IV.  c.  60, 
SECT.  1  (Night  Poaching  Act) — ^Appeal  by  Fiscal  against  Ao- 
quittal — ^Amendhent  op  Complaint — Statute  38th  and  39th 
Viot.,  0.  62  (Summary  Prosecutions  Appeals  Act.) — Held,  that  it 
was  superfluous  in  a  complaint  under  section  1  of  the  Night-Poach- 
ing Act,  to  specify,  in  addition  to  the  names  of  the  farms  upon 
which  the  trespasses  were  committed,  and  the  occupiers  thereof, 
the  particular  names  also  hy  which  the  fields  on  said  farms  were 
commonly  known ;  and  that,  where  specified,  such  names,  being 
superfluities,  need  not  be  proved  in  order  to  a  conviction  being 
obtained.  Also,  that  a  motion  by  the  prosecutor,  that  such  names 
be  delete,  made  after  evidence  in  support  of  the  complaint  was 
adduced,  but  before  judgment  or  sentence,  came  too  late,  was 
lightly  refused  by  the  Sheriff. 

Question^  Whether  it  is  competent  for  the  public  prosecutor  to  appeal, 
under  section  3  of  the  Summary  Prosecutions  Appeals  Act,  against 
a  judgment  of  acquittal  following  upon  a  criminal  charge  of  a 
statutory  offence. 

1878.        This  was  an  appeal  under  the  Summary  Prosecutions 

N^7.    Appeals  Act,  at  the  instance  of  William  Horn  Hender- 

•.       SON,  Procurator-Fiscal  for  the  County  of  Linlithgow, 

Hi  h  Court  ^g^^^*  ^  judgment  pronounced  by  the  Sheriff-Substitute 

^°^-  ^-    at  Linlithgow  (Home),  upon  a  complaint  at  the  instance 

App«^    of  the  appellant,  as  Fiscal,  in  which  the  respondent 

BoBERT  Callendar,  Juu.,  a  shoemaker  in  Bathgate, 

was  charged  with  having  contravened  the  Act  9  th  Geo. 

IV.  c.  69,  sect.  1,  The  Night-Poaching  Act. 

The  complaint  set  forth  that  the  respondent  did  by 
night  of  the  day  libelled,  in  company  with  two  persons 
named  and  designed,  or  one  or  other  of  them,  or  by  him- 
self, unlawfully  enter,  or  was  unlawfully  in 
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A  field  commonly  known  as  the  field  to  the  west  of  the  avenue,     1878. 
foiming  part  of  the  farm  of  Hardhill,  in  the  parish  of  Bathgate  and     noTTt. 
coimty  of  Linlithgow,  occupied  by  William  Mackinlay,  farmer  there ;  Hendewon 
also,  in  a  field  commonly  called  or  known  as  the  Blackspots  field,  form-  Callendar. 
ing  part  of  the  farm  of  Middlerig,  in  said  parish  and  county,  occupied  HiehOoart. 
by  Robert  Waugh,  farmev  there  ;  also  in  the  fields  commonly  csdled  '  ^' 

or  known  as  the  South  and  North  Oakbank  fields,  both  forming  part  ^^^^' 
of  the  farm  of  Easton,  in  said  parish  and  county,  occupied  by  Thomas 
Walker,  farmer  there ;  also  in  a  field  commonly  called  or  known  as 
the  Swallow  Brae  field,  forming  part  of  the  farm  of  Bellencreif  Mill, 
in  said  parish  and  county,  occupied  by  James  Chapman,  publican 
there ;  also  in  a  field  commonly  called  or  known  as  the  field  on  the 
west  of  the  stackyard,  forming  part^of  the  farm  of  Dykeside,  in  said 
parish  and  county,  occupied  by  Janet  Wotherspoon  or  Russell,  widow, 
residing  there,  said  fields  being  all  the  property  of  the  Right  Hon. 
John  Hadrian  Louis,  Earl  of  Hopetoun,  or  on  one  or  more  of  said 
fields,  aimed  with  a  net  engine  or  other  instrument  for  the  purpose 
of  taking  or  destroying  game.'  [Then  followed  a  prayer  concluding 
lor  the  statutory  punishment.] 

The  Sheriff-substitute,  after  hearing  evidence,  found 
the  charge  not  proven,  and  the  Procurator-fiscal  there- 
upon obtained  and  lodged  a  Case  on  appeal,  which,  after 
setting  forth  the  import  of  the  evidence  upon  which  the 
judgment  had  proceeded,  stated — 

The  Sheriff-substitute  remarked  that,  whether  it  was  necessary  or 
not  to  name  the  particular  fields  in  wliich  such  an  offence  as  the  pre- 
sent was  alleged  to  have  been  committed,  that  the  names  of  the  fields 
80  entered  and  trespassed  on  having  been  specially  libelled,  and  it  not 
having  been  proved  that  the  fields,  really  entered  and  trespassed  on 
by  the  respondent  and  his  companions  on  that  night,  bore  such  names 
or  were  the  fields  having  such  names,  and  might  be  quite  different 
fields,  that  he  must  hold  the  libel  not  proven,  though  a  trespass  under 
the  Act  had  undoubtedly,  according  to  his  opinion  on  the  proof,  been 
otherwise  committed. 

On  this  the  Procurator-fiscal  moved  the  Court  to  allow,  the  libel  to 
be  amended  by  striking  out  the  particular  names  of  all  the  fields 
mentioned  in  it.  The  Sheriff-substitute  refused  to  allow  this  to  be 
done  at  so  late  a  stage  of  the  proceedings,  and  as  being  too  great  a 
change  in  the  terms  of  the  libel|  and  the  sentenco  of  not  proven  was 
accordingly  signed. 

The  questions  of  law  for  the  opinion  of  the  Court  were, 
iivter  alia :  — 


122        CASES  BEFORE  THE  HIGH  COURT    [vOL.  IV, 

1878.         1.  Whether  the  said  motion  of  amendment  was  corn- 
No.  17.    petent,  or  was  in  the  circumstances  rightly  refused. 
^   V.  2.  Whether  it  was  necessary,  in  the  libel  as  laid,  to 

Callendar.  r  i  t 

-7— - — prove  the  names  of  said   fields,    and  whether  it  was 

Hiffh  Court,  ^  ' 

>'o^g'  necessary  to  name  them  at  all  in  such  an  offence. 
Appeal.  MuiRHEAD,  upou  the  sccoud  qucstion,  contended  for 
the  appellant — It  was  unnecessary  to  libel  the  particular 
names  of  the  fields  ;  and  although  these  are  set  forth  in 
the  complaint,  they  must  be  held  to  be  an  incidental  and 
collateral  fact  stated  for  the  purpose  of  elucidation,  and 
a  superfluity,  which  it  was  unnecessary  to  prove.  Geo- 
graphically the  fields  were  correctly  described,  and  it  was 
proved  they  were  on  the  particular  farms  libelled,  and 
that  these  belonged  to  the  Earl  of  Hopetoun.  That  was 
sufficient.  Maxwell  v.  Black  and  Mori^oriy  High  Court, 
June  1,  1860,  Irv.  vol.  iii.  p.  592,  and  case  of  John 
M'Intyre,  Inveraray,  (unreported),  referred  to  therein. 
And  upon  the  first  question,  it  was  competent  to  the  Pro- 
curator-fiscal, in  terms  of  the  judgment  in  these  cases,  to  - 
delete  the  superfluous  description  at  the  stage  of  the 
trial  at  which  it  was  asked.  To  do  so  was  not  to 
change  the  nature  or  character  of  the  off*ence,  and  his 
motion  to  that  effect  ought  to  have  been  granted. 

The  Lord  Justice-Clerk. — The  panel  was  here  ac- 
quitted. What  is  the  object  to  be  obtained  in  bringing 
this  appeal  1 

MuiRHEAD.  —  There  is  of  course  no  intention  of 
trying  the  respondent  a  second  time.  The  purpose  of 
the  appeal  is  to  obtain  the  opinion  of  the  Court  on  the 
question  of  law  raised. 

Lord  Young. — The  case  raises  a  somewhat  serious 
question,  upon  which  I  do  not  desire  to  express  any 
opinion  without  hearing  argument.  It  is  this — ^Whether 
an  appeal  under  the  Summary  Prosecutions  Appeals 
Act  is  competent  in  a  proper  criminal  trial,  which 
has  resulted  in  an  acquittal.  The  third  section  of  the 
Summary  Prosecutions  Appeals  Act  provides  that  'on 
an  inferior  judge  hearing  and  determining  any  cause, 
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either  party  to  the  cause  may,  if  dissatisfied  with  the  1878. 

Judge's  detennination  as  erroneous  in  point  of  law,  ap-  No.  17. 
peal  thereagainst,  notwithstanding  any  provision  con-       ^• 

tained  in  the  Act  under  which  such  cause  shall  have  been  -i-r, — '- 

IIi)(hCourti 

brought  excluding  appeals  against  or  review  in  any  Nov.  6. 
rmnner  of  way  of  any  determination,  judgment,  or  con-  ^pp^^ 
viction  or  complaint  under  such  Act,  by — ^and  then 
follows  the  mode  to  be  pursued.  The  fact  that  there  is 
in  any  statute  a  prohibition  excluding  appeals  or  review, 
it  might  be  said,  implies,  that,  but  for  that  prohibition, 
there  would  be  an  appeal  at  common  law  ;  and  that  the 
Summary  Prosecutions  Appeals  Act  was  intended  to  be 
applied  to  those  cases  only  where,  but  for  such  prohibi- 
tion, a-n  appeal  would  have  existed  otherwise.  And  as  it 
could  not  be  maintained  that  any  appeal  ever  existed 
against  a  judgment  acquitting  a  man  upon  a  proper 
criminal  charge,  to  the  eflFect  of  subjecting  him  to  thole 
a  second  assize,  it  might  be  argued  that  the  Summary 
Prosecutions  Appeals  Act  was  not  intended  to  be  ex- 
tended to  such  cases.  On  the  other  hand,  it  might  be 
fiaid,thatthe  statute'gives  a  power  of  appeal  toei^Aerparty, 
and  that  if  the  judgment  of  the  Sheriff  has  proceeded  upon 
a  clear  error  in  point  of  law  the  statute  intended  that 
the  error  might  be  brought  by  the  prosecutor  under  the 
notice  of  a  superior  tribunal  in  order  that  it  might  be 
corrected.  These  are  important  questions  suggested  by 
this  case,  and  I  should  like  to  hear  some  argument  be- 
fore determining  them.^ 

The  Lord  Justice-Clerk — In  regard  to  the  question 
as  to  the  specification  of  the  names  of  the  fields  said  to 
have  been  trespassed  upon,  I  think  that  it  was  super- 
fluous, and  that  the  complaint  would  have  been  quite 
relevant  without  such  specification,  and,  being  super- 
fluities^  that  they  did  not  require  to  be  proved.  Upon  the 

See  Blair  v.  Mitchdl  and  Malloch,  High  Court,  July  6,  1864, 
Irv.  vol.  iv.,  p.  645;  Dortoardy.  Mackay,  High  Court,  Jan  29,  1870, 
Couper,  vol.  i.,  p.  392;  Black  v.  Bradahaw,  High  Court,  Dec.  16, 
1875,  Couper,  yol.  iii.,  p.  209. 
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1^-    second  question,  viz.,  as  to  whether  the  amendment 
Hwd^n  ^^^^^^  ought  to  have  been  granted,  I  rather  think  that 
Caiiendar  *^^  complaint  did  not  require  to  be  amended,  but  that 
High  coupti  if  it  li^d,  it  was  too  late  to  do  so  at  that  stage.    But  the 
^^•®'    question  as  to  how  far  in  a  proper  criminal  trial  the 
judgment  of  the  Judge  Ordinary  of  the  district  acquitting 
the  accused  is  final  is  too  grave  a  question  to  be  passed 
over  or  be  determined  without  a  full  discussion.     There 
may  be  a  distinction  between  cases  involving  a  proper 
criminal  charge  and  those  quasi  criminal  cases  for  minor 
ofiences  involving  penalties  and  shorter  periods  of  impri- 
sonment.    I  express  no  opinion  on  the  point ;  but  I 
think  that  the  defence  of  *  tholed  an  assize '  woidd  be  a 
formidable  one  to  any  second  prosecution  that  inight  be 
brought  in  consequence  of  the  opinion  of  this  Court  pro- 
nounced in  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act.     I  would  therefore  suggest,  if  you  Lord- 
ships agree  with  me,  that  we  should  pronounce  no  order 
in  the  case ;  and  now  that  the  prosecutor  has  obtained 
this  expression  of  opinion  upon  the  questions  raised  in 
his  appeal,  he  will  probably  be  satisfied,  and  the  object 
for  which  he  has  brought  the  appeal  will  be  obtained. 
Lords  Young  and  Adam  concurred. 


Present. 
The  Lord  Justice-Clerk. 
Lords  Young  and  Adam. 
Hugh  Murray,  Appellant — Brand 

AGAINST 

Robert  Campbell,  Eespondent — Burnet 

Complaint,  Summary,  Form  op — Statute  27th  and  28th  Viot.  c. 
63,  SECT.  4,  and  Schbd.  A,  No.  1  (Summary  Procedure  Act,  1864) 
—Statute  9th  Geo.  IV.  c.  29,  sect.  19  (Sir  Wm.  Eae's  Act)— 
Prayer  of  Complaint — Appeal — Sentence,  unexpired — ^Wab- 
rant  for  Re-incarceration — ^A  panel  having  been  sentenced  to 
60  days'  imprisonment  for  reset  of  theft  upon  a  complaint  hronght 
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under  the  Summary  Procedure  Act,  charging  theft,  or  alternatively     1878. 

reset  of  theft,  in  the  form  No.  1,  Schedule  A,  annexed  to  that      

Act, — and  which,  in  addition  to  the  prayer  in  that  form,  craved     Murrmy 
punishment  in  the  terms  contained  in  section  19  of  Sir  Wm.  Eae'a  „    •*.  .. 
Act  (9th  Geo.  IV.  c.  29), — objected  to  the  complaint  that  it  wai  in-  -^.  .  ^      - 
competent  and  irrelevant,  in  respect,  that  although  brought  under     Not.  6. 
the  former  Act,  it  was  not  in  the  form  therein  prescribed.   Objection    AppML 
repelled,  afi&rming  the  judgment  of  the  Sheriff.     And  in  respect 
that,    pending    appeal,    the    sentence    had    not  been    enforced, 
warrant  for  the  apprehension  and  reincarceration  of  the  appellant 
granted. 

This  was  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act,  at  the  instance  of  Hugh  Murray,  a  hawker 
in  Stirling,  who  was  brought  before  the  Sheriflf-substitute 
at  Stirling  (Buntine)  upon  a  complaint  bearing  to  have 
been  brought  under  the  Summary  Procedure  Act,  at  the 
instance  of  Robert  Campbell,  Procurator-fiscal  for  the 
county,  and  charging  four  separate  counts  of  theft,  with 
alternatives  in  each  count  of  reset  of  theft,  aggravated 
by  previous  conviction  of  reset  of  theft.  It  contained 
alflo  a  prayer  in  the  form  in  Schedule  A,  No.  1,  of  the 
Sanunary  Procedure  Act,  craving  warrant  to  apprehend 
and  thereafter  to  convict  of  the  said  crimes,  and  to 
adjudge  the  respondent  to  suflFer  the  pains  of  law  follow- 
ing— and  there  then  followed  an  addition  to  the  prayer, 
in  the  following  terms, — ^videlicet,  *  a  fine  not  exceed- 
ing ten  pounds,  together  with  expenses,  or  imprisonment 
for  a  period  not  exceeding  sixty  days,  accompanied,  when 
necessary,  with  caution  for  good  behaviour,  or  to  keep 
the  peace  for  a  period  not  exceeding  six  months,  and 
under  a  penalty  not  exceeding  twenty  pounds,'  as  pro- 
vided for  in  section  19  of  Sir  Wm.  Eae's  Act. 

At  the  calling  of  the  case  for  trial,  it  was  objected  be- 
fore the  Sheriff  that  the  complaint  was  incompetent 
and  illegal,  1st,  In  respect  that  it  was  not  in  terms  of 
Schedule  A  appended  to  the  Summary  Procedure  Act, 
under  which  Act  it  bore  to  be  brought ;  and,  2nd,  In 
respect  the  prayer  was  incompetent,  as  concluding  for  a 
fine  and  expenses,  and  that  the  respondent  therein  should 


Campbell. 
Uigh  Court, 
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1878.  ]yQ  made  to  find  caution  for  good  behaviour  and  to  keep 
No.  18.  the  peace  under  a  penalty  of  £20.  These  objections  were 
repelled,  whereupon  Murray  pleaded  not  guilty,  and 
^^  after  evidence  was  adduced  he  was  convicted  of  three  of 
*^^^-  ^'  the  charges  of  reset,  and  sentenced  to  sixty  days'  impri- 
^PP***-    sonment. 

He  thereupon  obtained  and  lodged  the  present  Case  on 
appeal,  under  the  Summary  Prosecutions  Appeals  Act,  in 
which  the  following  question  of  law  was  submitted  for 
the  opinion  of  the  Court : — Whether  the  said  complaint 
was  competently  and  relevantly  brought  under  the  Sum- 
mary Procedure  Act,  1864,  having  regard  to  the  objec- 
tions stated  thereto. 

Brand,  for  the  appellant — ^The  complaint  here  was 
in  the  form  prescribed  by  the  Summary  Procedure  Act. 
It  was  brought  under  that  Act,  but  the  prayer  in  addi- 
tion to  concluding  simply  for  the  pains  of  law  as  pre- 
scribed by  Schedule  A,  Form  1,  of  the  Act,  which  is  the 
form  applicable  to  a  complaint  of  this  kind,  concludes  in 
terms  apparently  of  Sir  Wm.  Kae's  Act,  9  th  Geo.  IV.  c. 
29,  for  the  infliction  of  a  fine  not  exceeding  ten  pounds, 
together  with  expenses,  or  imprisonment  for  a  period 
not  exceeding  sixty  days,  accompanied,  where  necessary, 
with  caution  for  good  behaviour  or  to  keep  the  peace,  &c. 

Lord  Young. — Wherein  did  the  appellant  suffer  pre- 
judice by  the  complaint  being  libelled  in  that  form  1 

Brand,  for  the  appellant — The  appellant  is  not  bound 
to  allege  or  prove  prejudice.  If  the  prosecutor  in  his 
proceedings  takes  advantage  of  the  provisions  in  the 
Summary  Procedure  Act,  he  is  bound  to  follow  its  pro- 
visions. Under  section  5  of  that  Act  a  respondent's 
power  of  obtaining  review,  in  cases  brought  under  its 
provisions,  is  materially  restricted ;  and  if  the  prosecutor 
desires  to  take  advantage  of  such  provisions  in  his  favour, 
he  is  bound  to  make  his  election  and  to  adopt  its  forms, 
assuming  that  it  is  optional  to  him,  in  terms  of  section 
4  thereof,  to  adopt  these  or  other  forms  to  the  like  effect. 

Lord  Young.'— In  the  sentence  which  followed  upon 
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the  complaint  you  were  not  held  bound  to  find  caution     l^-^^- 
to  keep  the  peace  under  a  penalty ;  and  reset  of  theft,    No.  is. 
and  indeed  any  crime,  is  a  breach  of  the  peace.     There       ». 
is  nothing  erroneous  therefore  in  concluding  that  a  re-  ^.  ^ ^^^'^ 
setter  ought  to  be  bound  down  to  keep  the  peace ;  and    ^q^-  ^* 
you  sustained  no  prejudice  by  using  that  form  of  prayer,    -^pp**^ 

Burnet,  for  the  respondent — There  is  here  a  good 
and  unassailable  conviction  pronounced  on  a  relevant 
charge,  and  upon  evidence  satisfactory  to  the  magistrate, 
and  the  sentence  is  not  beyond  the  powers  conferred  on 
him.  But  it  is  contended  that  it  is  to  be  set  aside  be- 
cause the  prayer  of  the  complaint  contains  what  is  super- 
fluous. The  prayer  is  that  which  has  been  in  use  in  the 
practice  before  the  Sheriff  Court  at  Stirling,  and  is  framed 
in  terms  of  the  provisions  in  Sir  Wm.  Kae's  Act,  which 
provides  for  the  specification  of  th«  punishment  compe- 
tent under  the  complaint.  The  using  of  the  fonns  con- 
tained in  the  schedules  annexed  to  the  Summary  Pro- 
cedure Act  is  not  made  compulsory  by  its  enactments. 
Section  4  enacts  that  proceedings  in  summary  com- 
plaints '  may  be  instituted '  in  one  or  other  of  those  forms. 
With  the  exception  of  this  addition  to  the  prayer,  the 
two  forms  are  precisely  similar.  In  any  view,  therefore, 
although  it  may  be  held  that  the  addition  was  superflu- 
ous, it  cannot  be  held  to  be  a  ground  for  quashing  the 
procedure,  more  especially  as  it  is  admitted  no  prejudice 
has  been  sustained  by  the  appellant. 

Lord  Young. — I  am  of  opinion  that  this  appeal  is  un- 
founded. The  Counsel  for  the  appellant,  with  excellent 
judgment,  has  raised  no  question  before  us  foimded  on 
the  evidence  that  was  laid  before  the  Sheriff.  And  even 
if  he  had,  I  would  have  been  of  opinion  that  the  evidence 
here  was  reasonable  evidence  upon  which  to  convict ; 
and  it  is  sufficient  for  this  Court  that,  after  giving  it  due 
consideration,  the  Sheriff  has  convicted.  That  reduces 
the  case  to  what  is  alone  in  question  before  us,  viz.,  the 
objection  that  the  prayer  of  the  petition  is  more  compre- 
hensive than  that  which  is  in  the  form  in  Schedule  A 
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1878.    annexed  to  the  Summary  Procedure  Act.     But  it  con- 

M^'    tains  all  that  is  in  the  statutory  form,  and  what  is  ad- 

CanT'beii  ^^^^^^^  ^^  mcrc  Superfluity,  and  from  which  the  appel- 

Hi)?h  Court  ^^^*»  ^^^  ^  *^®  respondent  in  the  case,  has  suffered  no 

-Appeal-  Burnet,  for  the  respondent.  —  The  appellant  was 
liberated  in  August  while  undergoing  his  sentence,  upon 
his  obtaining  this  Case  on  appeal.  I  crave  warrant  to 
apprehend  and  reincarcerate  him,  in  terms  of  the  pro- 
vision in  section  10  of  the  Summary  Prosecutions  Ap- 
peals Act,  in  order  that  he  may  undergo  the  part  of  his 
sentence  which  is  unexpired.  I  also  ask  for  expenses. 
The  following  was  the  Interlocutor  pronounced  : — 
*  Edinburgh,  6th  November  18 78, — ^Dismiss  the  ap- 
peal :  AflSrm  the  determination.,  of  the  inferior  Judge : 
Further,  grant  warrant  to  all  proper  Officers  of  the  law 
in  possession  of  this  warrant  or  an  extract  thereof  to  ap- 
prehend the  Appellant,  Hugh  Murray,  and  convey  him 
to  and  imprison  him  in  the  prison  of  Stirling,  therein  to 
remain  during  the  period  of  thirty  days,  to  run  from  tho 
date  of  his  re-incarceration  under  this  warrant. 

^gent  for  the  Appellant— John  Oillbtlt,  S.S.C. 
Agent  for  the  Bespondent— Gbown  Aosmt. 


Present. 
The  Lord  Justice-Clerk. 
Lords  Young  and  Adam. 


John  Hogarth,  Appellant — T?ie  Hon,  H,  J.  Moncreiff 

against 

John  M*Dougall,  Respondent — Maconochie, 
Public  House  —  Breach  of  Certificate  —  Excisable  Liquor^i 

GIVING  out  upon    SuNDAY — ^TRAFFICKING   IN  LiQUOR  ON  SUNDAT— 

Statute  25th  and  26th  Vict.  o.  36,  Sched.  A,  Ko.  2  (Public 
Houses  Acts  Amendment  (Scotland)  Act,  1862). — A  publican  who 
held  a  special  licence  for  the  sale  of  excisable  liquors  at  an  auction 
mart,  one  and  a  quarter  miles  distant  from  his  public  house,  gav* 
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out  on  a  Sanday  such  liquors  from  his  pabUc  house  to  a  public     1878. 
carrier  that  they  might  be  conveyed  to  the  mart,  and  was  thereupon     jj^Ts 
convicted  of  breach  of  certificate,  and  sentenced  by  the  Justices.    Hogarth 
Held,  in  an  appeal,  that  in  so  doing,  he  had  not  giveri  out  excisable  M*Dt>ugalI. 
liquore  in  the  sense  of  the  prohibition  in  his  certificate  prohibiting  HighCourt, 
the  selling  or  giving  out  excisable  liquors  on  Sunday,  and  the  con-     ^Q^-  ^-  ^ 
vietion  and  sentence  set  aside  accordingly.  Appe&L 

This  was  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act,  at  the  instance  of  John  Hogarth,  publican, 
St.  Boswell's,  against  a  conviction  and  sentence  pro- 
nounced in  a  Justice  of  the  Peace  Court  for  the  County 
of  Roxburgh,  held  at  Melrose,  upon  a  complaint  at  the 
instance  of  John  M*Dougall,  Procurator-fiscal,  convict- 
ing the  appellant  of  breach  of  certificate,  '  in  so  far  as 
the  said  John  Hogarth  did  give  out  excisable  liquors  in 
an  open  basket  on  the  day  libelled  (Sunday,  16th  June 
1878)  to  James  Thomson,  carrier,  St.  Boswell's,'  and 
therefore  adjudging  him  to  pay  a  penalty  of  £2,  10s., 
with  10s.  of  expenses,  with  imprisonment  for  twenty 
days  in  default  of  payment  within  fourteen  days. 

The  facts  of  the  case  are  set  forth  in  the  statement  by 
the  Counsel  for  the  Appellant. 

The  question  of  law  submitted  for  opinion  was — • 
Whether,  in  the  circumstances,  the  appellant  could  be 
convicted  under  the  complaint  of  a  breach  of  his  certifi- 
cate? 

The  Hon.  H.  J.  Moncreifp,  for  the  Appellant. — The 
appellant  holds  a  public  house  certificate  and  excise 
Hcense  for  the  sale  of  excisable  liquors  within  his  public 
house  at  St.  Boswells,  and  he  also  holds  a  special  license 
for  the  sale  of  excisable  liquors  at  Swan's  Auction  Mart 
at  Newtown,  situated  one  mile  and  a  quarter  distant 
from  said  public  house.  Upon  the  day  libelled  (Sunday, 
16th  June  1878)  he  gave  out  of  his  public  house  at  St. 
Boswell's,  in  presence  of  an  ofl&cer  of  police,  to  James 
Thomson,  who  is  a  public  carrier,  six  bottles  in  an  open 
basket,  four  of  which  contained  excisable  liquors,  to  be 
by  him  conveyed  early  the  following  morning  to  the 

VOL.  IV.  I 
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1878.  Auction  Mart  at  Newtown,  for  the  use  of  the  appellant 
^±J^  on  Monday,  to  be  disposed  of  there  under  the  said  special 
m*Dwmil  ^^^^^^^'  Thereupon  a  complaint  was  brought  at  the  in- 
HwhCcmrt,  ®tance  of  the  respondent,  the  Procurator-fiscal  in  the 
^^'  ^'  Justice  of  Peace  Court,  setting  forth  that  the  appellant 
Apped.  jj^  heejx  guilty  of  an  offence  within  the  meaning  of  the 
Public  Houses  Acts  Amendment  (Scotland)  Act,  1862, 
and  the  Acts  therein  recited,  viz.,  the  Act  9th  Geo,  IV. 
c.  58,  and  16th  and  17th  Vict.  c.  67,  by  selling  or  giving 
out  excisable  liquors  upon  the  above  Sunday,  in  contra- 
vention or  breach  of  the  terms,  provisions,  and  conditions 
of  his  said  certificate.  The  condition  said  to  have  been 
contravened  is, — *  And  do  not  open  his  house  for  the  sale 
of  any  liquors,  or  permit  or  suffer  any  drinking  therein, 
or  on  the  premises  thereto  belonging,  or  sell  or  give  out 
the  same,  or  any  other  goods  or  commodities  on  Sunday.' 
On  these  facts  the  Justices  have  *  convicted  the  appel- 
lant of  the  offence  charged,  *  in  so  far  as  he  did  give  out ' 
excisable  liquors  in  an  open  basket  on  the  day  libelled  to 
the  said  John  Thomson,  carrier,  St.  Boswell's,'  and  they 
have  adjudged  him  to  pay  a  penalty  of  ten  shillings,  with 
ten  shillings  of  expenses.  I  contend  on  his  behalf  that  he 
is  not  guilty  of  any  offence  within  the  meaning  of  the 
statutes  libelled.  The  expression  *  give  out '  in  the  cer- 
tificate means  giving  out  in  the  course  of  traffic,  and 
does  not  include  the  giving  out  of  liquor  by  the  proprie- 
tor to  be  taken  from  one  store  to  another. 

Maconochie,  for  the  respondent — ^The  expression  does 
not  alone  mean  giving  out  to  customers.  The  prohibition 
was  intended  to  cover  the  giving  out  to  anyone,  in  order 
to  prevent  trafficking  upon  Sunday. 

Lord  Young. — It  has  been  frequently  ruled  that  the 
words  of  the  statute,  contained  in  the  public  house  cer- 
tificate founded  on,  are  in  many  instances  not  to  be  taken 
in  their  literal  sense,  but  are  subject  to  construction, — e.g. 
the  expression,  *  and  do  not  permit  or  suffer  any  drink- 
ing,' &c.,  must  obviously  be  held  to  mean  drinking  ex- 
cisable liquors.      The  whole  question   in   this  case  is, 
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whether  the  giving  out  of  excisable  liquor,  which  took    1^78. 
place,  was  a  giving  out  in  the  sense  of  the  prohibition    No.  la 
contained  in  the  appellant's  certificate,  prohibiting  him  ^^^t»^  ^^ 
from  selling  or  giving  out  such  liquors  on  Sunday.    The  ^.  .  ^^^^^ 
Justices  evidently  could  not  get  over  the  words  '  give    n<^^-^- 
out  \  but  it  is  clear  that  they  are  not  to  be  construed   -^pp**^ 
in  their  merely  literal  sense.     It  is  not  said  that  the  ap- 
pellant was  not  acting  in  good  faith,  or  that  he  gave  out 
the  liquors  to  the  carrier  as  a  cover  to  trading,  or  that 
they  might  be  sold,  which  would,  it  appears  to  me,  con- 
stitute the  oflFence  libelled.     The  giving  out  of  liquors 
upon  a  Suuday,  for  conveyance  from  one  store  to  another, 
is  not  included  within  the  terms  of  the  prohibition. 
The  Lord  Justick-Clerk  and  Lord  Adam  concurred. 
The  following  was  the  Interlocutor  : — 
*  Edinburghj    6th    November    1878. — Having   con- 
ffld^ed  this  case,  and  heard  counsel  for  the  parties: 
Answer  the  question  in  this  case  in  the  negative  :  Reverse 
the  determination  of  the  Justices :  Find  the  appellant 
entitled  to  expenses,  which  modify  to  seven  guineas,  for 
which  and  one  guinea  as  the  dues  of  extract  decern 
against  the  respondent/ 

JigenU  for  the  AppeUant—Mefltn.  Dote  &  Lockhart,  S.S.C. 
Agent  for  the  Beapoodent^PiRTT. 


Present. 

Thi  Lord  Justice-Clerk. 

Lords  Youko  and  Adah. 

Jambs  Caldbr,  Appellant — Brand. 

AGAINST 

EWAN  HoBEBTSOK,  Bespondent — Ahsefd. 

Trbbpass  bt  Day— Statute  2nd  and  3rd  Wm.  IV.  c.  68  (Bay 
Trespass  Act) — Statute  40th  and  418T  Vict.  c.  28  (Game  Laws 
Amendment  Act  1877) — Master  and  Servant — Tenant  Farmer 
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— Farm  Servant— Leask,  Rebkrtation  of  Rabbits  ik — Lakik 
LORD — Game. — Held  that  the  servant  of  a  tenant  farmer  who  had 
shot  rabbits  on  the  farm  by  his  master,  the  tenant's,  instrac 
tions,  was  not  guilty  of  a  trespass  in  porsnit  of  game  in  the  sense 
of  the  enactment  in  section  one  of  the  Day  Trespass  Act,  although 
by  the  terms  of  the  fanner's  lease  the  labbits  were  reserved  to  the 
landlord. 

1878.        This  was  an  appeal  under  the  Summary  Prosecutions 

No.  19.    Appeals  Act,  at  the  instance  of  James  Caldek,  of  Ardar- 

V.      gie,  in  the  parish  of  Forteviot,  and  county  of  Perth, 

g— - — '  against  a  judgment  pronounced  by  the  Sheriff-Substitute 

^o^-  ^'    at  Perth  (Barclay),  upon  a  complaint  under  the  Summary 

Api^aL    Procedure  Act  and  theGame  Laws  Amendment  Act,  1877 

(40th  and  4 1st  Vict.  c.  28),  at  the  instance  of  the  said 

appellant,  against  Ewan  Robektson,  joiner,  Kildinning, 

Forteviot,  charging  him  with  having  been  guilty  of  the 

offence  first  specified  in  the  first  section  of  the  Act  2nd  and 

3rd  Wm.  IV.  c.  68  (The  Day  Trespass  Act),  by  entering 

or  being  upon  the  complainer's  lands  of  Ardargie,  called 

Jock  B  Chairs,  upon  the  7th  day  of  June  1878,  during 

the  daytime,  in  search  or  pursuit  of  game^  &c.  without 

the  leave  of  the  complainer. 

The  case  on  appeal  set  forth  that 

At  the  first  calling  of  the  complaint  on  the  21st  of  June  last,  theie 
was  tendered  a  plea  of  '  not  guilty.'  It  was  proved  that  the  respon- 
dent had,  on  the  day  libelled,  killed  one  rabbit  on  that  portion  of 
Ardaigie  named  jcck's  Chairs,  of  which  Hobert  Graham,  farmer, 
Kildenny,  is  tenant  under  a  lease  with  the  Earl  of  Kinnoul,  the  pre- 
vious proprietor.  Mr.  Graham  swore  that  he  had  instructed  Bobert- 
Bon,  who  was  his  servant,  and  resided  on  the  farm,  to  kill  rabbits 
on  said  ground,  that  his  object  was  to  preserve  his  grain  crop,  which 
had  been  seriously  destroyed  by  rabbits  ;  and  that  he  had  supplied 
the  respondent  with  gunpowder  and  shot  to  kill  rabbita  The  game- 
keeper swore  that  the  accused,  at  the  time,  stated  to  him  that  he  was 
acting  for  his  master,  Graham,  the  tenant ;  and  Graham  swore  that  the 
rabbit  was  brought  to  him. 

It  was  also  proved  that  the  tenant  became  proprietor  of  Jock's 
Chairs  with  entry  as  at  Martinmas  1877,  the  said  lease  and  a  portion 
of  the  rent  being  assigned  to  him  by  the  disposition  in  his 
favour. 

Under  the  said  lease  the  proprietor  reserved  to  himself  the  game 
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which  may  be  upon  the  land  hereby  let  during  the  lease,  according  1878. 

to  the  definition  of  game  in  the  Act  25th  and  2€th  Vict.  c.  114,  en-  -^^9. 

titaled,  '  An  Act  for  the  Prevention  of  Poaching,'  with  the  exclusive  ^aW«r 

right  of  hunting,  fishing,  and  taking  the  game,  deer,   capercailzie,  RobertMn. 

wild  fowl,  and  fish  so  reserved ;  and  also  the  power  of  giving  others  HighCourt, 

permission  to  exercise  that  right,  and  that  notwithstanding  of  any  ^  ^^' 

l^slative  measure  being  passed  before  the  commencement  of  the  ^PP^- 
lease  or  during  its  currency  to  alter  the  game  laws  as  established  by 
the  before-mentioned  Act  of  Parliament,  and  by  the  statutes  pre- 
Tiously  in  force,  and  not  thereby  repealed. 

The  following  was  the  judgment  of  the  Sheriff  appealed 
against  : — 

Having  heard  the  evidence  and  parties  procurators,  Finds,  time  and 
place  libelled,  the  defender  did  shoot  one  rabbit :  But  finds  that  the 
accused  is  a  servant  at  Kildenny,  and  in  so  doing  he  was  acting  under 
the  orders  of  his  master,  Robert  Graham,  the  tenant  therein  :  There- 
fore, finds  that  the  accused  cannot  be  convicted  under  the  Act  libelled, 
reserving  to  the  complainer  his  civil  remedy  under  the  lease  held  by 
Bobert  Graham :  Decerns  against  the  complainer  for  one  guinea  of 

costs. 

(Signed)        Hugh  Barclay. 

The  following  Note  was  appended  to  the  Sheriff^s 
judgment : — 

XoTB. — The  statute  founded  on  is  a  penal  statute.  Though  rabbits  be 
within  its  terms  in  any  question  with  stranger  trespassers^  it  has  been 
authoritatively  settled  with  regard  to  the  tenant  farmer  that  he  can- 
not be  proceeded  against  under  the  statute.  Eabbits  are  in  his  case 
beld  to  be  vermin  which  he  is  entitled  to  keep  down  for  the  preserva- 
tion of  his  crops.  K  so,  he  is  entitled  to  authorise  a  third  party, 
especially  his  own  servant  resident  on  the  farm,  ta  act  for  him.  The 
complainer  pleads  the  clause  in  the  tenant's  lease  reserving  game,  in- 
cluding rabbits,  to  the  landlord.  Granting  that  the  complainer  is  now  in 
right  of  the  lease,  such  private  paction,  whatever  right  it  may  give 
the  landlord  to  prevent  by  civil  interdict  the  tenant  shooting  rabbits, 
cannot  render  him  liable  to  be  dealt  with  under  a  penal  statute  which 
he  could  not  otherwise  have  been.  Private  contracts  cannot  supersede 
public  law.  The  law  was  authoritatively  settled  by  the  case  of  i/on- 
erieffy.  Amotf,  18th  Feb.  1828,  Shaw,  vol.  vi.,  p.  530,  and  which 
has  been  followed  by  many  cases.  There  the  question  arose  in  the 
proper  form  of  civil  interdict.  See  also  Inglis  v.  Moires  Tutors,  7th 
Dec.  1871,  10  Macp.  p.  204;  M^Adam  v.  Lawrie,  Ist  March  1876, 
Couper,  voL  iii.  p.  223 ,  Gosling  v.  Brown,  9th  March  1878  (Excise 
Case),  Scottish  Law  Keporter,  vol.  15,  p.  434. 

(Initialed)        H.B. 
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1878,        The  qnestion  of  law  for  the  opinion  of  the  Court  of 

CM^'    Justiciary  was : — ^Whether  the  statute  founded  on  in  the 

Bobttiio    ^^'^P^^"^*'  applies  to  a  servant  acting  under  the  directions 

Highcourt,  ^^^  instructions  of  his  master,  a  farmer,  killing  rabbits 

,  ^""^'^  ,  on  his  master  8  farm  for  the  protection  of  his  crops^  all 

^     *    as  sworn  to  by  the  master,  where  the  rabbits  are  by 

lease  reserved  to  the  landlord,  as  above  stated  ? 

Brand,  for  the  appellant — ^Even  assuming  that  Robert- 
son, the  respondent,  was  a  farm  servant,  and  was  acting 
under  his  master's  orders,  he  was  still  guilty  of  a  trespass 
under  the  Day  Trespass  Act.  His  master,  the  tenant, 
had  not,  in  terms  of  his  lease,  a  right  to  kill  rabbits.  The 
Earl  of  Selkirk  Y.  Kennedy ^  High  Court,  Dec.  14,  1850, 
J.  Shaw,  p.  463  ;  Black  v.  Bradshaiu,  High  Court,  Dec. 
16, 1875,  Couper,  vol.  iii.,  p.  209. 

Lord  Young. — ^The  respondent  was  the  servant  of  the 
farmer,  who  swore  that  the  man  was  acting  according  to 
his  instructions,  and  the  question  is,  whether  when  the 
farmer  tells  his  servant  to  go  and  kill  rabbits,  the  latter 
is  to  turn  round  and  say,  you  must  show  me  your  lease 
first ;  that  he  is  then  to  apply  his  mind  to  it  and  say 
whether,  upon  a  sound  construction  of  its  terms,  the 
master  has  or  has  not  a  right  to  kill  rabbits,  and  to  be 
guided  accordingly  in  obeying  or  refusing  to  obey  what 
he  is  told  to  do.  It  seems  to  me  that  the  judgment  of 
the  Sheriff  is  consistent  with  law  and  common  sense. 

The  Lord  Justice-Clerk  and  Lord  Adam  concurred. 

The  following  was  the  Interlocutor  pronounced  : — 

*  Edinburgh,  6th  November  1878. — ^Having  considered 
this  case  and  heard  Counsel  for  the  Appellant,  there 
being  no  appearance  for  the  Eespondent :  Answer  the 
question  in  the  case  in  the  negative :  Affirm  the  determina- 
tion of  the  inferior  Judge,  dismiss  the  appeal,  and  decern.' 

Agent  Ibr  the  Appellant— James  GiixxTLt,  S.S.C. 
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Present. 

[Fnll  Bench.] 

Thb  Lord  Justicb-General. 

The  Lord  Justice-Clerk. 

Lords  Deas,  Young,  Mure,  Craiqhill,  and  Adam. 

Lewis  Potter,  Petitioner — Balfour  and  Aaher. 

Robert  Salmond,  Petitioner — Balfour^  Asher,  and  Dickson, 

John  Innes  Wright,  Petitioner — /.  Gtdhrie  Smith  and  Dickson, 

William  Taylor,  Petitioner — Balfour  and  Mackintosh. 

Robert  Summers  Stronagh,  Petitioner — Hie  Dean  of  Faculty 

(Eraser)  and  Darling, 

HsB  Majesty's  Advocate,  Compearer — Tfie  Lord  Advocate  (Watson), 
the  jSotieitor-Oeneral  (Macdonald),  and  Burnet,  A.D. 

Bah. — Statute  1701,  c.  6  (for  the  Prevention  of  Wrongous  Imprison- 
ment)—Furtum  Grave — Capital  Offence —Breach  op  Trust 

AND  EmBILZZLBMBNT — BiLLS  DEPOSITED  FOR  COLLECTION — BaNK. 

Certain  of  the  directors  of  a  joint-stock  bank  having  been  com- 
mitted for  trial  on  a  charge  of  theft  under  a  complaint  which  set 
forth  that  the  bank  having,  bj  their  reckless  and  fraudulent  deal- 
ing, been  to  their  knowledge  brought  to  a  state  of  hopeless  insolv- 
ency ;  and  bills  to  a  large  amount,  which  were  not  yet  due,  having 
been  deposited  with  the  bank  for  the  sole  purpose  of  being  collected 
when  due,  they,  the  accused,  in  pursuance  of  a  conspiracy  to  con- 
tinue the  business  of  the  bank  and  make  it  appear  solvent,  did,  for 
their  own  pecuniary  ends,  endorse  and  make  over  said  bills  to  a 
London  bank  before  they  became  due,  in  order  that  the  proceeds 
might  be  credited  to  their  own  bank,  and  thus  stole  the  said  bills. 
And  the  Lord  Advocate  having  refused  to  admit  the  accused  to 
bail,  they  presented  a  petition  to  be  admitted  thereto  to  the  High 
Court  of  Justiciary,  on  the  ground  that  the  species  facti  in  the 
complaint  did  not  amount  to  theft,  appealing  also  to  the  discre- 
tionary power  of  the  Court. — Held  (dissentients  Lord  Youno), 
that  the  accused  having  failed  to  satisfy  the  Court  that  the  facts 
alleged  in  the  complaint  were  insufficient  to  sustain  a  charge  of 
furtum  grave  in  the  form  of  an  indictment,  and  it  not  being 
alleged  that  bail  had  been  refused  in  order  to  secure  other  than  the 
ends  of  justice,  there  was  no  ground  for  the  Court  interfering  with 
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the  exercise  of  the  discretion  vested  in  the  Lord  Advocate  j  and 
the  petition  refused  accordingly. 
1 0*70 

This  was  a  petition  to  be  admitted  to  bail  presented 

p^ter  Md  ^  *^®  High  Court  of  Justiciary  by  Lewis  Potter, 

Other.    Robert    Salmond,   John    Innes    Wright,   William 

AdY<^te.  Taylor,  and  Eobert  Summers  Stronach,  five  of  the 

HiffhCourt,  Directors — the  latter  being  also  the  Manager— of  the 

and  15!  •  City  of  Glasgow  Bank,  which  carried  on  business  as  a 

PeUUoD.   banking  company  in  Glasgow,  with  numerous  branches 

throughout  Scotland. 

The  bank  suspended  pajrment  on  2nd  October  1878, 
and  an  investigation  into  the  state  of  its  affairs  having 
been  made,  it  was  discovered  that  besides  the  capital  of 
the  bank,  amounting  to  £1,000,000,  and  the  reserve  fund, 
amounting  to  £450,000,  the  sum  of  £5,190,983,  lis.  3d. 
sterling  had  been  lost.  Thereupon  the  directors,  man- 
ager, and  secretary  of  the  bank  were  immediately  appre- 
hended, and  on  21st  October  1878  committed  for  trial 
by  the  Sheriff  of  Lanarkshire  upon  a  petition  and  com- 
plaint at  the  instance  of  the  Procurator-Fiscal  for  said 
county,  at  Glasgow,  charging  them  with  the  crime  of  false- 
hood, fraud,  and  wilful  imposition. .  Thereafter  a  second 
petition  and  complaint,  at  the  instance  of  said  Fiscal, 
having  been  presented  to  said  Sheriff,  charging  the  pre- 
sent petitioners,  along  with  two  other  directors,  viz., 
Henry  Inglis  and  John  Stewart  (the  latter  of  whom 
was  subsequently  admitted  to  bail),  and  Samuel  Henry 
Leresche,  the  secretary  of  the  bank  (who  was  after- 
wards liberated),  with  the  crime  of  theft,  they  were, 
upon  30th  October  1878,  committed  for  trial  upon  that 
complaint  also.  They,  the  petitioners,  thereupon  applied 
to  the  Sheriff  to  be  admitted  to  bail,  which  was  refused, 
upon  the  ground  '  that  the  offence  for  which  they  had  been 
committed  amounted  to  furtum  grave,  and  that  bail 
could  not  be  accepted  without  the  consent  of  the  Lord 
Advocate,  which  had  not  been  obtained.'  They  accord- 
ingly presented  the  present  petition  to  the  High  Court 
to  be  admitted  thereto. 
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The  following  was  the  petition  and  complaint  which    ^^' 
charged  tHe  crime  of  theft,  and  the  committment  by  the  p^^^^v^.^; ^ 
Sheriflf  following  thereon : —  ^^^'J^ 

Glasgow,  2^th  October  1878.— Unto  the  Honourable  the  Sheriff  of  Advocate, 
Lanarkshire,  or  his  Substitutes,  the  Petition  of  William  Alex-  "'g^^^f » 
ander  Brown,  Advocate,  Procurator-Fiscal  of  Court  for  the  public    and  15. 

•  -  — ■ 

interest.  Petition. 

HurrMy  STieioeih, — That  from  information  received  by  the  peti- 
tioner, it  appears,  and  accordingly  he  charges,  that  Robert  Salmond, 
Lewis  Potter,  William  Taylor,  Henry  Inglis,  and  John  Stewart,  all 
at  present  prisoners  in  the  prison  of  Glasgow,  having  been  directors 
of  the  City  of  Glasgow  Bank,  incorporated  under  Act  of  Parliament 
from  and  since  the  year  1872,  and  John  Innes  Wright  and  Robert 
Summers  Stronach,  also  presently  prisoners  in  the  prison  of  Glasgow, 
having  been — the  said  John  Innes  Wright,  a  director,  and  the  said 
Pobert  Summers  Stronach  a  director  and  the  manager  of  the  said 
Bank  from  and  since  the  year  1875,  and  Charles  Samuel  Leresche, 
also  presently  a  prisoner  in  the  prison  of  Glasgow,  having  been  secre- 
tary of  said  Bank  from  and  since  the  year  1870,  and  the  said  Bank 
having  been  in  the  years  1877  and  1878,  and  also  during  the  years 
1»73,  1874,  1875,  and  1876,  or  one  or  more  of  said  years,  by  reason 
of  the  culpable,  reckless,  and  fraudulent  trading  and  mismanagement 
by  the  directors  thereof,  in  a  state  of  hopeless  insolvency  and  unable 
to  meet  its  liabilities,  and  the  fact  of  the  said  insolvency  of  the  said 
Bank  being  well  known  during  the  years  1873,  1874,  1875,  1876, 
and  1877,  and  the  bypast  part  of  1878,  or  one  or  more  of  said  years, 
to  the  said  Eobert  Salmond,  Lewis  Potter,  William  Taylor,  Henry 
Inglis,  John  Stewart,  and  Charles  Samuel  Leresche,  and  to  the  said 
John  Innes  Wright  and  Eobert  Summers  Stronach,  during  the  years 
1875,  1876,  and  1877,  and  the  bypast  part  of  1878,  or  one  or  more 
of  said  years,  and  more  particularly  the  said  Bank  being — ^as  the  said 
Bobert  Salmond,  Lewis  Potter,  John  Innes  Wright,  William  Taylor, 
Heniy  Inglis,  John  Stewart,  Robert  Summers  Stronach,  and  Charles 
Samuel  Leresche  well  knew — as  at  5th  June  1878,  in  a  state  of  hope- 
less insolvency  and  unable  to  meet  its  liabilities,  and  the  said  Eobert 
Sabnond,  Lewis  Potter,  John  Innes  Wright,  WiUiam  Taylor,  Henry 
Inghs,  John  Stewart,  Eobert  Summers  Stronach,  and  Charles  Samuel 
Leresche,  or  one  or  more  of  them,  having,  on  or  about  the  dates  set 
forth  in  the  first  column  of  the  schedule  hereunto  attached,  at  the 
offices  of  the  said  Bank  described  in  the  second   column  of  said 
schedule,  received  from  the  respective  persons,  firms,  and  companies 
mentioned  in  the  third  column  of  said  schedule,  the  several  bills  of 
exchange,  specified  in  the  fourth  column  of  said  schedule,  for  the 
special  and  sole  purpose  of  collecting  payment  of  the  same  when  due 


Petition. 
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1878.     from  the  debtors  therein,  on  behalf  of  the  said  persons,  firms,  and 

No.  20.     companies  mentioned  in  the  third  column  of  said  schedule,  none  of 

^Q^  ^^  whom  were  at  the  time  indebted  or  under  any  obligation  to  the  said 

V.       Bank,  and  the  said  Bobert  Salmond,  Lewis  Potter,   John  Innes 

H  M 

AdYocate.  Wright,  William  Taylor,  Henry  Inglia,  John  Stewart,  Bobert  bum- 
Hi^hCourt  ™^^  Stronach,  and  Charles  Samuel  Leresche  not  being  entitled  to 
^<V-  {.^  make  use  of  the  said  bills  of  exchange  for  any  other  purpose  than 
that  of  collecting  payment  thereof  when  due,  yet  nevertheless  the  said 
Robert  Salmond,  Lewis  Potter,  John  Innes  Wright,  William  Taylor, 
Heniy  Inglis,  John  Stewart,  Robert  Summers  Stronach,  and  Charles 
Samuel  Leresche,  or  one  or  more  of  them,  did,  actors  or  actor  or  art 
and  part,  in  pursuance  of  a  wicked  conspiracy  devised  by  them  to 
continue  the  business  of  the  said  Bank  and  make  it  appear  to  the 
shareholders  and  creditors  thereof  and  the  public  as  a  solvent  con- 
cern, for  accomplishing  their  own  personal  and  pecuniary  ends,  time 
or  times  and  place  or  places  above  libelled,  wickedly  and  feloniously 
steal  and  theftuously  away  take  the  said  several  bills  of  exchange,  for 
sums  amounting  in  all  to  £23, G 9 3,  lis.  7d.  sterling  or  thereby,  the 
property  of  the  said  several  persons,  firms,  and  companies  mentioned 
in  the  said  third  column  of  said  schedule,  and  did  endorse  and  make 
over  the  said  several  bills  of  exchange,  before  they  had  become  due,  to 
the  London  Joint  Stock  Bank,  London,  in  order  that  the  proceeds 
thereof  might  be  credited  to  the  City  of  Glasgow  Bank  in  account 
between  them  and  the  said  London  Joint  Stock  Bank,  and  the  same 
were  accordingly  credited  by  the  said  London  Joint  Stock  Bank  as 
payments  made  on  behalf  of  the  said  City  of  Glasgow  Bank. 

Mat  it  therefore  please  your  Lordship  to  grant  Warrant  to  search 
for  and  apprehend  the  said  Robert  Salmond,  Lewis  Potter,  John 
Innes  Wright,  William  Taylor,  Henry  Inglis,  John  Stewart, 
Robert  Summers  Stronach,  and  Charles  Samuel  Leresche,  and 
to  bring  them  for  examination,  and  thereafter  grant  warrant  to 
imprison  them  within  the  prison  of  Glasgow,  therein  to  be 
detained  for  farther  examination,  pr  till  liberated  in  due  course 
of  law :  Farther,  grant  warmnt  to  search  the  persons,  repositories, 
and  domicile  of  the  said  delinquents,  and  the  house  or  premises 
in  which  they  may  be  found,  and  to  secure  for  the  purpose  of 
precognition  all  articles  found  therein,  importing  guilt  or  parti- 
cipation in  the  crime  foresaid  ;  and  to  cite  all  persons  likely  to 
have  knowledge  of  the  premises,  in  order  to  be  precognosced 
thereanent,  and  to  make  production  for  the  purposes  foresaid  of 
such  writs  and  evidents  pertinent  to  the  case  as  are  in  their  pos- 
session :  And  recommend  to  the  Judges  of  other  Counties  and 
Jurisdictions  to  grant  the  warrants  of  concurrence  necessary  for 
enforcing  that  of  your  Lordship  within  their  respective  terri- 
tories.— ^According  to  Justice,  Ac,  W.  A.  Brown,  P.F. 
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[There  waa  annexed  to  the  complaint,  a  schedule,  which  speci-     1878. 
fied  sixteen  bills  of  exchange  bv  the  dates  when,  places  where,  and     ■^^'^^ 
persons  and  companies  from  whom  received,  and  by  whom  they  were  Potter  and 
accepted,  together  with  their  amounts,  the  total  being  £23,693,        «. ' 

1  Advocate. 

The  following  was  the  commitment : —  Hivhcourt, 

Glasgow^  30th  October  1878. — Having  resumed  consideration  of  and^JS. 
the  foregoing  Petition,  with  the  declarations  of  Robert  Salmond,  Petition. 
Lewis  Potter,  John  Innes  Wright,  William  Taylor,  Henry  Inglis, 
John  Stewart,  Eobert  Summers  Stronach,  aud  Charles  Samuel 
leresche,  complained  upon,  and  precognition  led,  Grants  warrant  to 
imprison  the  said  Robert  Salmond,  Lewis  Potter,  John  Innes  Wright, 
WOliam  Taylor,  Henry  Inglis,  John  Stewart,  Bobert  Summers 
Stronach,  and  Charles  Samuel  Leresche,  in  the  prison  of  Glasgow, 
therein  to  be  detained  until  liberated  in  due  course  of  law. 

F.  W.  Clark. 

AsHER,  for  the  petitioner  Potter,  contended: — The 
Lord  Advocate  having  refused  to  accept  of  any  bail,  the 
present  petition  had  become  necessary,  and  it  was  pre- 
sented  on  the  ground— ^r^^,  that  the  complaint  upon 
which  the  commitment  had  proceeded  did  not  set  forth 
facts  inferring  a  crime  not  bailable  by  law ;  and, 
seconcUj/^  and  alternatively,  that^  under  the  equitable 
power  which  the  Court  possessed,  bail  ought  to  be 
accepted  in  the  circumstances.  The  Sheriff  having,  it 
was  contended,  committed  upon  the  facts  stated  in  the 
complaint,  the  question  waa  whether  these  facts  amounted 
to  a  case  oifurtum  grave,  and  therefore  to  a  crime  which 
was  not  bailable  by  law  ?  The  complaint  charged  in 
substance  that  the  accused,  being  directors  of  the  Bank, 
and  knowing  that  it  was  insolvent,  as  the  result  of  reck- 
less trading  on  their  part,  they  conspired  together  to 
continue  the  business  of  the  Bank,  and  make  it  appear 
solvent ;  and  having  certain  bills  in  the  possession  of  the 
Bank  for  the  purpose  of  collection,  they  endorsed  those 
bills  to  the  London  Joint  Stock  Bank,  by  which  Bank 
the  proceeds  were  placed  to  the  credit  of  the  City  of 
Glasgow  Bank.  That  implied  that  the  bills  had  been 
first  endorsed  to  the  City  of  Glasgow  Bank,  and  the 
facts  on  which  the  accused  had  been  committed  had 
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1878.    therefore,  it  was  contended,  been  improperly  designated 

Pouerand  *^®^*    ^^^*  *^®  speciesfocti  in  the  complaint  never  could 

othew    be  construed  as  amounting  in  law  to  that  crime.     It  was 

H.  M.     not  said  that  the  proceeds  of  the  bills  were  appropriated 


HigbCourt, 


iigDLourt,  ^y  *^®  accused  to  their  own  uses  and  purposes,  or, 
wTd  isf  through  their  instrumentality,  to  the  uses  and  purposes 
Petition,  of  the  Bank ;  nor  was  it  said  that,  when  collected  in 
London,  these  proceeds  were  not  immediately  credited 
and  ultimately  paid  to  those  who  had  deposited  the  bills 
for  collection.  That  what  the  charge  amounted  to  was 
that,  having  bills  in  their  possession  for  collection,  the 
directors  prematurely  sent  them  to  London  for  that  pur- 
pose, and  that,  when  collected,  the  proceeds  were  credited 
or  paid  to  the  parties  to  whom  they  originally  belonged. 
That  the  things  said  to  have  been  stolen  were  written 
documents,  and  the  nature  of  the  accused's  possession  of 
them  was  such  as  precluded  the  appropriation  of  them 
by  the  directors,  even  to  their  own  uses  and  purposes, 
being  designated  as  theft.  That  what  distinguislied  that 
crime  from  breach  of  trust  and  embezzlement  was 
whether  the  thing  said  to  have  been  appropriated  had 
been  entrusted  to  the  accused,  so  as  to  give  him  the 
possession  as  distinguished  from  the  custody  of  it ;  and 
that  the  Bank  being  in  the  present  case  the  indorsees  of 
the  bills  in  question,  they  could  not,  with  such  a  title, 
be  held  to  be  the  custodiers  in  the  sense  which  admitted 
of  their  committing  theft.  As  indorsees  they  were  in  the 
full  possession  of  the  bills,  and  the  appropriation  of  them, 
or  their  amounts,  did  not  in  law  amount  to  that  crime. 
And  although  the  bills  were  received  for  the  purpose  of 
collection,  that  did  not  alter  the  case  \  for  where  a  per- 
son appropriated  articles  given  him  for  a  purpose,  and 
which  were  not  to  be  used  in  forma  specijica,  but  in 
order  that  a  sum  of  money,  or  the  like,  be  accounted  for, 
the  crime  which  he  committed  was  breach  of  trust  and 
embezzlement,  not  theft.  George  Climie,  High  Court, 
May  21,  1838,  Swin ton,  vol.  ii.,p.  118;  George  Brawn^ 
High  Court,  July  3,  1839,  Swinton,  vol.   ii.,  p.  394 
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(See  Opinion  of  Lord  Meadowbank).     That  the  posses-    1878. 
sion  of  the  bills  was  in  the  present  case  of  that  nature.  The    no.  20. 

•  .--  Poller  and 

bills  were  endorsed  and  put  by  the  owners  into  the  pos-  othe» 
Bession  of  the  Bank  for  a  purpose,  which  excluded  the  h.  m. 
Idea  of  the  possession  of  the  owners  continuing,  and  of  ^^^  ^^ 
the  Bank  being  mere  custodiers ;  and  that  accordingly  "^  '^- 
the  Lord  Advocate  had,  quite  intelligibly,  abstained 
from  saying  in  the  complaint  that  the  bills  were  in  the 
lawful  possession  of  the  owners,  the  usual  words — '  or  in 
the  lawful  possession  of  the  owners ' — ^being  omitted. 
The  bills  were,  it  was  contended,  endorsed  for  the  pur- 
pose of  being  negotiated,  and  in  order  that  the  proceeds 
(not  the  bills  or  their  amounts  in  forma  specijica)  should 
be  accounted  for  to  the  owners  in  the  shape  of  a  credit 
or  a  remittance.  It  was  not  said  in  the  complaint  that 
any  of  the  bills  had  been  demanded  back  by  the  owners 
of  them.  It  was  of  the  nature  of  the  transaction,  and 
within  the  mandate  given,  that  the  bank  were  to  send 
the  bills  to  their  agent  in  London  for  collection,  that 
their  amounts,  when  received,  might  be  credited  to  the 
Bank,  which'  was  to  account  to  the  peraons  from  whom 
the  bills  were  received — not  by  paying  over  the  money 
received  for  them  in  forma  spedficay  but  by  putting  a 
similar  amount  to  the  credit  of  their  accounts,  or  by 
making  payment  in  cash.  That,  there  being  therefore  no 
vice  in  the  acquisition  of  the  biUs  by  the  Bank,  the  facts 
stated  in  the  complaint  never  could  amount  to  the  crime 
of  theft,  and  by  no  reasonable  modification  of  them  in 
an  indictment  could  they  be  converted  into  a  charge  of 
that  crime.  That  they  therefore  clearly  did  not  constitute 
a  non-bailable  oflfence ;  and  having  been  erroneously  put 
under  a  nomen  juris  belonging  to  that  category,  and  the 
accused  having  thereby  been  deprived  of  their  legal 
rights,  the  Court  could  competently,  and,  it  was  con- 
tended, ought  to  interfere  and  prevent  the  injustice  and 
iUegaUty  of  the  procedure.  Joseph  Dawson  Womudd, 
High  Court,  Couper,  vol.  iii.,  p.  191.  That,  further,  the 
Legislature  had  viewed  the  offence  as  falling  within  the 
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1^«    category  of  bailable  oflfences.     The   Statute   52  Greo, 
No.  20.    Ill    c.  63,  while  dealincf  with  the  same  facts,  and  mak- 

Potter  and  ,         '  '  o  ' 

othem.    ing  them  amount  to  a  statutory  oflfence,  had  attached  to 
H.  M.     the  commission  of  the  crime  a  sentence  which  made  it 

AdTOcate. 

kighOooit  ^ailaWe ;  and  that  too  while  dealing  with  the  case  of  a 
andils?  banker,  who,  being  entrusted  with  a  negotiable  docu- 
PetitioD.  ment,  defrauds  the  party  from  whom  he  got  it  for  the 
purpose  of  taking  benefit  to  himself:  whereas  in  the 
complaint  in  the  present  case  it  was  not  alleged  that  the 
accused  either  benefitted  themselves  or  the  Bank,  and 
there  was  therefore  no  room  for  the  statutory  charge 
being  made.  That  still,  the  statutory  charge  included 
all  that  was  contained  in  the  species  facti  of  the  com- 
plaint ;  and  it  would  be  a  denial  of  justice  to  treat  the 
latter  as  constituting  a  crime  which  was  not  bailable, 
while  the  more  aggravated  statutory  crime  was  bailable 
by  law. 

It  was  contended  also,  secondly  and  alternatively,  that 
this  was  a  case  in  which,  looking  to  the  circumstances, 
the  Court  ought,  in  the  exercise  of  its  equitable  jurisdic- 
tion, to  grant  bail.  That  it  was,  at  least,  doubtful  whether 
a  well  founded  charge  of  theft  could  be  made  upon  such 
a  species  facti^  and  in  a  question  of  withholding  bail  the 
accused  ought  to  have  the  benefit  of  that  doubt.  That 
the  act  itself,  viz.,  the  endorsing  of  the  bills,  must,  from 
its  nature,  have  been  that  of  a  single  individual,  and, 
presuinably,  the  act  of  an  official  and  not  of  the  direc- 
tors, all  of  whom  were,  nevertheless,  charged  in  the  com- 
plaint. That  the  Court  ought  therefore  to  require  of  the 
Crown  prima  facie  evidence  connecting  the  accused  with 
its  commission  before  refusing  a  legal  right  such  as  that 
of  bail.  That  the  Court  had  power  to  do  so.  William 
Hamilton  Thomson,  High  Court,  10th  July  1871, 
Couper,  vol.  ii.,  p.  103.  That,  lastly,  the  case  would 
involve  much  complicated  detail,  and  the  importance  to 
the  accused  of  having  free  access  to  those  acting  for  them 
was  too  clear  to  require  to  be  stated.  And  on  the  whole, 
therefore,  it  was  submitted  that  the  accused  were  en- 


VOL  IV. J     AND  CIRCUIT  COURTS  OF  JUSTICIARY.  143 

titled  to  bail  as  matter  of  right ;  but  that  if  the  Court    ^^• 
were  of  a  different  opinion,  the  circumstances  of  the  case  p^j^;^J; ^ 
were,  it  was  submitted,  such  as  to  call  for  the  exercise     ^'^«" 
of  its  equitable  power  to  allow  liberation  on  such  bail  as  ^  J;^JJ;^ 
might  be  thought  proper.  HighcTur;, 

The  above  contentions  were  adopted  by  the  Counsel    ^n^d'iit 
for  the  rest  of  the  petitioners.  PeuuoD. 

The  Lord  Advocate  replied  that  the  offers  of  bail 
had  been  refused  because  he  did  not  believe  that  their 
acceptance  would  have  enabled  him  to  rely  on  the 
attendance  of  the  accused  on  the  day  of  trial.     That  the 
question  as  to  whether  the  crime  was  theft  ought  not,  it 
was  contended,  to  be  regarded  at  that  stage  as  one  of 
relevancy ;  but  the  charge  ought  to  be  viewed  as  fall- 
ing within  the  category  to  which  the  public  prosecutor 
had  assigned  it,  unless  the  contrary  pliiinly  appeared  on 
the  face  of  the  complaint.     That  the  complaint  con- 
tained a    charge,   not  of  the  theft   of  money,  but  of 
the  corpora  of  the  bills.      That  the  sole  purpose  for 
which  the  accused  were  entitled  to  use  the  bills  was  to 
hold  them  for  the  depositors  until  they  had  matured, 
and  then  to  present  them  to  the  acceptors  for  payment. 
That  the  Bank's  title  plainly  implied  that  the  bills  were  to 
remain  with  the  Bank  up  to  the  date  of  maturity,  when, 
if  they  were. paid,  the  proceeds  should  either  have  been 
paid  to  the  owners,  or  credited  to  their  accounts  with 
the  Bank ;  and  if  they  were  not  paid,  the  bills  them- 
selves should  have  been  delivered  to  the  owners.     That 
the  bills  had  not  been  discounted.     They  had  not  been 
deposited  with  the  Bank  in  order  that  they  might  be  put 
into  the  circle,  but  for  collection ;  and  the  Bank  had  no 
right  to  deal  with  them  otherwise  than  by  collecting 
their  amounts.     Most  especially  the  Bank  was  not  en- 
titled to  negotiate  the  bills,  because  thereby  a  new  set  of 
obligations  would  be  raised  up.     The  moment  the  bills 
were  endorsed  by  the  Bank,  the  depositors  became  per- 
sonally liable  as  endorsers.      That  the  question  was  not 
whether,  if  the  mandate  given  to  the  Bank  had  been 
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1878.    fallowed  out,  and  the  money  been  received  by  the  Bank, 
Potter^Md  *^^*  money  was  the  property  of  the  customer  of  the 
Others    Bank,  and  was  stolen.    That  it  might  be  that  the  result  of 
A^o^te.  following  out,  instead  'of  acting  in  breach  of,  the  man- 
HighCourt,  date  to  collect,  would  be  to  make  the  collector  account- 
and^'is.    able,  and  only  accountable,  for  the  money.     But  that  the 
Petition,  charge  in  the  complaint  here  was  one  of  the  appropriation 
by  the  Bank  of  the  ipsissima  corpora  of  the  documents  of 
these  depositors  in  breach  of  the  contract  under  which  they 
were  delivered  to  the  Bank,  which,  it  was  contended,  was 
an  act  of  theft,  and  of  theft  only.     Robert  Michie^  High 
Court,  January  28,  1839,  Swin.,  vol.  ii.,  p.  319 ;  John 
Mooney,  High  Court,  Nov.   17,  1S51,  J.  Shaw,  p.  496. 
That  the  Bank  had  not  been  made  proprietors  of  the 
bills.     The  bills  were  deposited  for  the  sole  purpose  of 
collection,  and  the  felonious  appropriation  of  them  took 
place  before  the  stage  of  accounting  was  reached.     The 
mandate  given  by  the  depositors  might  have  been  recalled, 
and  the  bills  have  been  redemanded  in  forma  speci/ica 
at  any  time  before  the  date  of  payment  had  arrived  :  and 
if  their  amounts  had  not  been  paid,  upon  presentment, 
by  the  acceptors,  it  was  the  duty  of  the  Bank  to  have 
redelivered  the  bills  to  the  owners.  That  the  Bank  had  no 
right  to  endorse  the  bills  to  the  London  Bank  on  their, 
the  City  of  Glasgow  Bank's,  own  behoof;  for  that  implied 
that  the  bills,  having  become  the  property  of  the  City  of 
Glasgow  Bank,  by  being  discounted,  had  became  the 
property  of  the  London  Bank,  and  that  they  were  held 
by  the  latter  in  satisfaction  of  any  debt  or  bill  due  by 
the  City  of  Glasgow  Bank,  and  with  a  direct  claim  of  per- 
sonal liability  for  their  amounts  against  the  persons  who 
endorsed  them  for  collection  merely.    It  made  these  per- 
sons, who  were  not  indebted  or  under  any  obligation  to  the 
Bank,  debtors  upon  their  own  bills  to  the  holders  of  them, 
and  that,  it  was  contended,  was  complete  appropriation  by 
the  Bank  of  the  corpora  of  the  bills  to  their  own  purposes, 
and  in  breach  of  their  undertaking  to  their  custonaers.  That 
the  bills  were  not  deposited  as  a  fund  of  credit.    They 
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were  given  on  a  certain  footing.     The  Bank  were  man-    1^- 
datories  to  cash  the  bilk  in  a  particular  way,  get  the  p^j^^;^;^^ 
money  from  the  acceptors,  if  they  had  it  to  give,  and  if    othen 
they  had  not  the  money,  to  negotiate  them  against  them,  .  J;  jj^^ 
or  await  the  commands  of  their  customers,  the  owners.  HighCoun, 
But  that  what  the  accused  did  was,  while  the  Bank  was    ^^JJ-,5* 
insolvent,  they  endorsed  the  bills  to  their  London  agents  "PSSSST 
that  the  proceeds  might  be  credited  to  the  City  Bank  in 
account  between  them  and  the  London  Joint  Stock 
Bank,  and  that,  it  was  contended,  amounted  to  theft. 

And  upon  the  second  ground,  while  admitting  the 

discretionary  power  of  the  Court,  it  was  contended  that 

no  species  facti  had  hitherto  occurred  like  the  present 

which  could  be  cited  as  founding  any  rule  such  as  was 

contended  for.     That,  further,  the  enactment  in  the  Act 

cyf  Geo.  III.  cited,  did  not  derogate  from  the  common  law, 

as  was  shown  in  many  instances,  such  as  the  Post  Office 

Acts,  and  others.     That  the  law  laid  down  by  Lord 

Ardmillan  in  the  case  of  John    Wilson,  High  Court, 

October  20,   1875,  Couper,  vol.  iii.,  p.  167,  applied. 

And  that  the  only  dictum  that  could  be  cited  in  support 

of  the  proposition  that  the  Court  ought  to  require  some 

proof  from  the  public  prosecutor  at  this  stage  was  in  a 

passage  contained  in  Hume,  which   was  intended  to 

apply,  and  applied  only,  to  private  prosecutors. 

The  Lord  Justice-General — The  petitioners  have 
been  committed  for  trial  by  warrant  of  the  Sherijff 
of  Lanarkshire,  granted  on  a  petition  by  the  Procura- 
tor-Fiscal, charging  the  petitioners  with  the  theft  of 
certain  valuable  securities,  being  bills  of  exchange 
for  the  aggregate  amount  of  £23,693,  lis.  7d.  No 
such  warrant  is  ever  granted  by  a  Sheriff*  without 
full  and  deliberate  consideration  of  the  declarations  of 
the  prisoners,  and  of  the  precognitions  of  the  wit- 
nesses examined  for  the  prosecution.  The  Procura- 
tor-Fiscal did  not  content  himself  with  stating  the 
charge  in  the  general  terms  which  I  have  just  used,  ^ 

VOL.  IV.  K  ^ 
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1878,  \vhich  would  be  quite  sufficient,  and  according  to  prae- 

No.  20.  tice  in  ordinary  cases  of  theft,  but  most  properly,  in  so 

Others  serious  and  important  a  case,  set  out  the  species  fact% 

H.  M.  which,  he  contends,  amount  to  an  act  of  theft,  committed 

AdYooate.  '  ...  . 

HighOonrt  ^7  ^  *^®  petitioners  in  pursuance  of  a  wicked  conspir- 
wdis!   ^^y-     "^^  offence  thus  charged,  if  it  amount  to  theft,  is, 
Petition.  ^^  *^^  admission  of  the  counsel  for  the  petitioners,  not 
bailable.     But  it  is  open   to  the  petitioners  still  to 
demand  that  they  shall  be  admitted  to  bail  as  a  matter 
of  right,  if  they  can  show  clearly  that  the  species  facti 
alleged  against  them  can  in  no  view  amount  to  the  crime 
of  theft  charged.     But  we  are  not,  under  such  an  appli- 
cation, to  deal  with  the  question  as  if  we  were  judging 
of  the  relevancy  of  an  indictment.     Unless  the  peti- 
tioners can  satisfy  the  Court  that  the  facts  stated,  even 
when  cast  into  the  more  precise  and  detailed  form  of  the 
minor  proposition  of  an  indictment,  will  be  clearly  and 
undoubtedly  insufficient  to  sustain  a  chaise  of  theft, 
they  cannot  demand  liberation.     I  am  not  satisfied  of 
this.     It  is,  in  my  opinion,  far  from  being  clear.     This 
being  so,  it  seems  to  me  that  it  would  be  quite  improper 
to  go  further  for  the  present,  or  to  state  or  indicate  any 
impression  I  might  possibly  entertain,  as  an  individual 
judge,  as  to  the  future  course  or  prospect  of  the  prosecu- 
tion ;  for  that  would  be  to  prejudge  to   some  extent 
questions  which  may  hereafter  arise  as  to  the  relevancy 
of  indictments  or  criminal  letters  which  may  be  served 
on  the  petitioners.     Such  a  course  would  not  be  fair 
either  to  the  prosecutor  or  to  the  accused.     The  peti- 
tioners further  appeal  to  the  discretion  of  the  Court  to 
liberate  them  on  such  bail  as  may  be  sufficient  to  ensure 
their  appearance  hereafter  to  answer  the  charges  made 
against  them.    That  we  possess  such  discretionary  power 
cannot  be  disputed.     But  in  prosecutions  conducted  by 
the  public  prosecutor  the  discretion  is  vested,  in  the  first 
instance  at  least,  in  the  Lord  Advocate ;  and  unless  it 
can  be  alleged  that  the  Lord  Advocate  has  refused  bail, 
not  for  the  purpose  of  securing  the  ends  of  justice,  but 
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for  some  other  and  therefore  illegitimate  purpose,  I  think     • 

the  Court  ought  not  to  interfere,  because  such  interfer-  p^ter^d 
eace  would  be  nothing  less  than  relieving  the  Lord    ^'^f" 
Advocate  of  the  responsibility  attaching  to  his   high  A?To^te. 
oiSce.     He  is  subject  to  this  responsibility,  and  vested  HiKhOoart, 
with  the  corresponding  discretion,  because  he  has  means    and'15. 
and  appliances  for  obtaining  information  and  forming  a  Petition, 
judgment  which  are  not  within  the  reach  of  any  other 
official,  and  are  not  possessed  by  this  Court.     But  it  has 
not  been  suggested  that  the  Lord  Advocate  is  not  dis- 
charging his  important  and  responsible  duties  with  fair- 
ness and  impartiality,  and  with  a  sole  view  to  the  public 
interest,   and  to  secure  the  ends  of  justice.      For  the 
Court  to  interfere  in  such  circumstances  with  his  discre- 
tion would  be  inconsistent  with  the  whole  previous 
practice  of  the  Court,  and  in  the  last  degree  inexpedient. 
The  Lord  Justice-Clerk. — I  concur  entirely  in  the 
ohsenrations  your  Lordship  has  made ;  and  coming  to 
that  resolution,  it  seems  to  me  that  it  is  desirable  that 
we  should  not  enter  at  all  into  the  questions  that  have 
been  30  ably  argued.     As  I  come  to  the  same  resolution 
as  that  indicated  in  your  Lordships  observations,  I  have 
nothing  to  add. 

Lord  Dkas. — I  need  hardly  say  that  in  common  with 
all  your  Lordships  I  have  very  earnestly  and  seriously  con- 
sidered the  question  which  is  now  before  us.  I  not  only 
agree  in  the  result  arrived  at  by  your  Lordship,  but  I 
concur  in  every  sentence  of  the  clear  and  distinct  opinion 
which  has  now  been  delivered ;  and  that  being  so,  it 
Would  be  worse  than  superfluous  for  me  to  add  another 
word. 

Lord  Young. — The  law  of  bail  in  Scotland  stands  on  an 
enactment  of  the  Act  1701  in  these  words — *  That  all 
crimes  not  inferring  capital  punishment  shall  be  bailable.' 
The  petitioners  contend  that  the  crime  for  which  they 
stand  committed  does  not  infer  capital  punishment,  and 
80  demand,  as  matter  of  right,  that  they  shall  be  admitted 
to  bail ;  and  the  demand  is  clearly  irresistible,  if  the 
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•    contention  on  which  it  rests  is  sound.     The  question  for 
Pouw^nd  ^^  *^®^  ^>  whether  the  crime  for  which  the  petitioners 
othen    ^j.Q  jjj  prisQu  infers  capital  punishment  or  not,  and  we 

Adlo^U.  ^^^^  j^dge  of  it  on  the  facts  as  they  are  stated  in  the 
HisrhCourt,  Warrant  of  commitment,  or,  as  it  happens  in  this  case, 
and*i5.  in  the  petition  of  the  Procurator-Fiijcal,  to  which  the 
Petition,  warrant  refers.  These  facts  are,  that  certain  current 
bills  of  exchange  having  been  deposited  in  the  City  of 
Glasgow  Bank  by  customers  for  collection  when  due,  the 
petitioners,  being  directors  of  the  Bank,  used  them,  while 
still  current,  for  the  Bank's  purposes,  by  endorsing  them 
to  the  London  Joint  Stock  Bank,  in  order  that  the  pro- 
ceeds might  be  placed  to  the  credit  of  the  City  of  Glas- 
gow Bank,  in  breach  of  the  confidence  in  which  they 
had  been  deposited  with  and  received  by  that  Bank. 
These  are  the  facts,  however  they  may  be  characterised, 
or  whatever  crime  they  may  import.  That  the  conduct 
of  the  petitioners,  assuming  the  truth  of  the  statement, 
was  in  violation  of  good  faith,  and  contrary  to  the  direc- 
tions which  accompanied  the  deposit  of  the  bills,  and 
which  they  undertook  to  obey,  is  clear;  and  that  it 
amounts  to  an  indictable  offence  may  be  assumed.  But 
the  proposition  which  we  have  now  to  consider  is,  that 
the  alleged  conduct  amounts  to  a  capital  offence — or,  to 
use  the  language  of  the  Act  1701,  to  a  crime  *  inferring 
capital  punishment.'  This  proposition  would  be  very 
shocking  if  it  were  taken  to  mean  what  it  expresses ;  but 
even  taking  it  as  unreal,  except  in  so  far  as  it  may  signify 
that  an  old  barbarity  of  the  criminal  law  had  not  been 
repealed  by  statute,  but  had  disappeared  under  the  in- 
fluence of  advancing  civilisation,  I  cannot  assent  to  it. 
For  I  am  of  opinion,  first,  that  at  no  period  of  our  lustorjr 
did  such  facts  as  are  here  alleged  import  a  capital  crime  ; 
and  second,  that  they  assuredly  do  not  now.  Down  to 
the  date  of  Mr.  Hume's  work,  and  probably  for  some  short 
time  thereafter,  theft,  if  attended  with  any  aggravat- 
ing circumstance — and  the  great  value  of  the  thing  stolen 
might  be  one — was  by  the  custom  of  Scotland  punish- 
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able  with  death,  if  the  judge  in  his  discretion  saw  fit.  1878. 

That  it  was  customary  law  only,  and  subject  in  its  appli-  NoTib. 

cation  to  the  discretion  of  the  judge,  Mr.  Hume  an-  othe»" 

nounces  emphatically  and  repeatedly.     He  introduces  h.m. 
the  subject  with  these  words — 'to  come  now  to  the 


HighCoart, 


practice  of  Scotlai^d,' — and  treats  of  the  whole  law  of  Nov.  u 
punishment  in  cases  of  theft  as  depending  on — ^I  quote 


Petition 

his  expressions—^  ancient  custom,' '  equitable  discretion,' 

*  the  course  of  practice,'  *  custom  and  practice,'  *  the 
ordinary  course  of  justice  for  such  offences.'  As  the 
conclusion  of  the  whole  matter,  he  leaves,  as  he  doubtless 
intended,  his  readers  with  the  impression*  that  the  law 
of  punishment  for  theft  was  customary,  and,  to  a  large 
extent,  discretionary,  and  that  there  had  been,  and  was, 

*  a  variable  course  of  practice  in  which  the  instances  are 
numerous   to  the  side  of  mercy,'  although  grave  theft 
always  brought  the  panel  *  into  hazard  of  his  life.'     The 
hw  on  this  head  is  still  customary,  but  the  custom  has 
greatly  changed,  and  it  is  not,  and  has  not  for  a  long 
while  been  true,  that  by  the  custom  of  Scotland  theft 
infers  capital  punishment,  or  that  any  theft,  however 
grave,  brings  the  panel  'into  hazard  of  his  life.'    In 
Hume's  time  the  older  custom  was  on  the  wane,  but  had 
not  died  out.     It  is  now  dead,  not  to  be  revived,  unless, 
indeed,  we  should  relapse  into  barbarism.     Theft  is  not, 
and,  indeed,  never  was,  capital  by  statute ;  and  although 
the  comnaon  law,  which  Hume  refers  to  by  the  expres- 
sions which   I   have  quoted  from  his  book,  such   as 
*  custom  and  practice,'  *  the  ordinary  course  of  justice,' 
&c.,  once  permitted,  or,  it  may  be,  enjoined  the  graver 
sorts  of  it  to  be  punished  with  death,  these,  viz.,  custom, 
practice,  and  the  ordinary  course  of  justice,  sand  with 
them  the  common  law,  which  rests  on  them,  and  is, 
indeed,  another  expression  for  them,  are,  and  have  for  a 
long  while,  been  changed.     I  am  therefore  of  opinion 
that  theft  is  a  crime  not  '  inferring  capital  punishment.' 
But,  further,  I  am  of  opinion  that  the  facts   alleged 
against  these  petitioners  do  not  amount  to  the  crime  of 
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1878.  theft.  I  quite  understand  the  argument  employed  to 
No.  20.  bring  them  within  that  category,  and,  understanding  it, 
othen  reject  it  as  too  subtle.  To  constitute  theft  there  must  be 
H.  k  a  felonious  taking  of  property  out  of  the  owner's  posses- 
g— - —  sion ;  and  the  bills  here  in  question  were,  I  think,  clearly 
Not.  14 '  not  80  takcu.     Mr.  Hume  touches  the  case  in  hand  very 

and  15.  ^ 

p^^^^P  clearly  when  he  says  (voL  i.  p.  58) : — '  Put  the  case  even 
that  the  owner  does  deliver  the  thing,  but  on  some  lower 
title  than  that  of  property,  as  in  the  case  of  a  watch 
given  in  loan,  or  a  horse  let  to  hire,  or  a  pack  of  goods 
sent  by  a  carrier  to  be  delivered  at  a  certain  place  ;  still  the 
after  conversion  of  this  thing  to  the  possessor's  own  use, 
by  selling  the  watch  or  horse,  or  opening  the  pack  and 
taking  the  contents,  though  it  is  a  wrong,  and  even  a 
criminal  act,  does  not  however  amount  to  the  crime  of  theft. 
The  reason  is  obvious,  that  there  has  been  no  felonious 
taking  out  of  the  owner's  possession.  The  man,  in  all  these 
instances,  had  at  first  obtained  the  thing  honestly,  by  a  fair 
contract,  in  the  ordinary  course  of  business,  and  mean- 
ing, as  at  that  time,  to  restore  or  deliver  it  in  terms  of  his 
agreement.  At  the  instant,  therefore,  of  the  delivery 
made  to  him  in  pursuance  of  that  contract,  the  owner's 
possession  ceased.  The  receiver  was  thenceforward  in  the 
lawful  possession  ;  and  when  he  converts  the  thing  to  his 
own  use,  in  pursuance  of  a  purpose  which  is  only  taken 
taken  up  afterwards,  and  is  probably  suggested  by  his 
command  of  the  thing,  he  only  breaks  his  contract,  and 
abuses  his  power  as  possessor.'  It  is  true  that  since  Hume's 
time,  and  since  we  have  ceased  to  punish  theft  with 
death,  we  have  by  a  rather  refined  process  of  reasoning 
on  the  distinction  between  custody  and  constructive  pos- 
session, brought  within  the  category  of  theft  cases  which 
he  and  our  older  lawyers,  who  regarded  it  as  a  capital 
crime,  excluded.  Nevertheless,  the  Lord  Advocate  was 
unable  to  adduce  any  decided  case  more  available  for  his 
argument  than  that  of  a  man  appropriating  and  running 
off  with  a  sovereign  or  bank  note  which  he  had  got  to 
change.  I  wiU  not  now  enter  on  an  examination  of  the  de- 
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cisions,  but  content  myself  with  saying  that  I  think  they    ^^' 
are  all  inapplicable  to  the  facts  here  presented  to  us.  pj^°;^-  ^ 
Nor  do  I  think  it  immaterial  to  observe  that  in  an  archaic    others 

V, 

inquiiy  regarding  acts,  which  by  the  custom  of  our  ^f;^^'^^ 
ancestors  were  punishable  capitally  as  theft,  we  are  not  Hi^hcourt, 
at  Hberty  to  extend  their  definitions,  or  to  make  them  ^^^Jisf 
more  comprehensive  by  nice  arguments  which  were  not  Petjup,. 
used,  or  at  least  found  no  favour,  until  a  change  in  our 
customs  had  rendered  it  immaterial  in  the  matter  of 
punishment  whether  a  dishonest  act  was  called  by  one 
name  or  another.  I  notice  as  also  material,  in  my 
opinion,  that  misappropriations,  exactly  such  as  we  are 
now  dealing  with,  by  bankers  of  securities  entrusted  to 
them,  are  provided  for  by  statute  here  as  in  England  in 
a  manner  which  shows  that  the  legislature  did  not  regard 
them  as  thefts,  and  most  assuredly  not  as  '  crimes  infer- 
ring capital  punishment.'  I  have  cited  the  enactment 
of  the  Act  1701,  which  embodies  the  whole  law  of  bail^ 
The  expediency  of  it  may  be  questionable,  but  it  is 
certainly  clear ;  and  I  cannot  approve  of  any  attempt  to 
control  or  modify  its  operation  by  a  fanciful  and  alto- 
gether unreal  extension  of  capital  crimes  according  to 
customs  which  have  long  ceased  to  be  observed,  and 
which  no  one  would  for  a  moment  think  of  attempting 
to  revive.  *  That  aU  crimes  not  inferring  capital  punish- 
ment shall  be  bailable '  is  an  injunction  addressed  to  us 
now,  and  we  are,  in  my  opinion,  bound  to  obey  it  with 
reference  to  the  law  as  it  now  exists,  whether  by  statute 
or  custom — meaning,  of  course,  existing  custom.  I  am 
not  ignorant  of  the  more  recent  cases,  certainly  not 
numerous,  in  which  this  Court  held  that  furtum  grave 
was  capital,  and  so  not  bailable.  The  more  recent  is 
that  of  Wormcdd.  With  reference  to  them,  I  venture 
to  point  out  that  it  is  from  the  nature  of  the  case  impos- 
sible to  determine  the  exact  time  when  one  custom  is 
completely  destroyed  and  superseded  by  another  and 
different  custom — just  as  impossible  as  it  is  to  determine 
the  day,  or  even  year,  when  a  man  ceases  to  be  young 
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1878.    and  becomes  old.      Such  changes  do,  however,  take 
No.  20.    place,  and  are  quite  recognisable  when  complete,  not- 
othen    withstanding  the  impossibility  of  assigning  an  exact  date 
H.  *M.    to  them.     Now  the  question  to  which  I  have  addressed 
Hi  hcourt  °^y^®^>  ^  ^  matter  of  purely  customary  law,  is  whether 
Md'is* '  ^^^  ^^  *^  y^^  1878  it  can  be  safely  and  truly  affirmed 
p^jijion.  *^**  *^®  former  custom  of  Scotland,  according  to  which 
theft  was  punishable   capitally,  has  been   completely 
superseded  by  another  custom,  now  as  firmly  established, 
and  on  as  good  authority,  as  ever  it  was,  whereby  (that 
is  without  violating  the  custom)  death  may  not  be  in- 
flicted for  that  crime.     This  question  no  former  decision 
can  hinder  me  from  answering  as  I  have  done  in  the 
affirmative.    I  think  it  not  doubtful,  and  do  not  suppose 
any  one  does,  that  to  punish  any  of  the  petitioners  with 
death  for   the  misappropriation  of  these  bills   would 
violate  the  custom  of  Scotland,  as  it  would  that  of  any 
other  civilised  country  in  the  world.     The  result  is  that, 
in  my  opinion,  the  crime  for  which  the  petitioners  stand 
committed  is  not  a  crime  inferring  capital  punishment, 
and  that  it  is,  therefore,  bailable.     I  have  only  to  add 
that  I  think  the  law  of  bail  is  unsatisfactory,  and  requires 
amendment,  and  that  if  I  could  have  dealt  with  this 
application  as  made  to  the  discretion  of  the  Court,  I 
should  have  concurred  with  your  Lordships  in  refus- 
ing it. 

Lord  Mure. — I  entirely  concur  in  the  short,  but  very 
clear  and  sound,  exposition  which  your  Lordship  in 
the  chair  has  given  of  the  law,  and  of  the  rules  by 
which  this  Court  should  be  guided,  in  dealing  with 
the  important  question  now  before  us ;  and  in  the 
wisdom  of  the  course  which  your  Lordship  has  adopted 
of  not  entering  into  any  minute  examination  of  the 
question  of  relevancy  at  this  stage  of  the  proceedings. 
I  have  nothing  therefore  to  add,  except  to  say  that  I 
concur  in  opinion  with  the  majority  of  your  Lordships. 

Lord  Craighill. — I  also   entirely  concur  in  your 
Lordship's  opinion.      I  must  add,  however,  that  I  do 
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not  concur  in  the  opinion  come  to  by  Lord  Young,    1878. 
because  that  appears,  so  far  as  I  understand  it,  to  be    No.  20. 

*■'-  Potter  and 

an  opinion  not  on  the  question  presented  to  us  from  othen 
the  bar,  but  upon  a  question  which  has  not  been  h.  m. 
agitated  at  the  bar,  or  on  the  bench,  in  the  course  of  ^.  ^^^^  . 
these  proceedings.  The  opinion  which  he  has  indicated  ^Jjl* 
seems  to  me  to  apply  an  entirely  different  test  from  any-  7^^^^ 
thing  which  has  hitherto  been  applied  by  the  law  of 
Scotland  as  to  what  is  or  is  not  a  crime  inferring  capital 
punishment.  What  my  brother,  Lord  Young,  seems  to 
take  as  his  test  is  this — whether  a  capital  sentence  would 
in  this  or  any  particular  case  be  pronounced  and  carried 
into  execution.  This  is  not  a  test  by  which,  I  think, 
any  question  like  that  which  we  are  called  upon  to 
decide  can  be  determined.  The  point  for  consideration 
here  is,  not  whether  if  the  accused  should  be  found 
guilty  they  would  be  visited  with  a  capital  sentence,  but 
whether,  in  the  light  of  authority,  and  as  the  case  has 
been  presented  to  us  by  the  counsel  for  the  accused,  the 
crime  is  one  inferring,  according  to  the  rules  of  the 
common  law,  a  capital  punishment.  The  course  of  the 
argument  at  the  bar  ought,  I  think,  for  all  purposes 
requiring  to  be  served  in  the  present  occasion,  to  be  taken 
to  settle  this  question.  The  counsel  for  the  accused  did 
not  dispute — on  the  contrary,  they  admitted — that  if 
the  species  facti  set  forth  in  the  complaint  against  them 
warranted  a  charge  of  theft,  the  crime  was  furtum  grave, 
and  consequently  was  one  inferring  a  capital  punish- 
ment. The  point,  and  the  only  point,  which  they  en- 
deavoured to  make  was  that  the  species  facti  did  not 
amount  to  theft,  and  as  to  this,  as  already  explained,  I 
concur  in  the  opinion  which  your  Lordship  in  the  chair 
has  dehvered.  Perhaps  I  may  be  permitted  to  add  that 
the  result  to  which  the  opinion  of  Lord  Young  would 
lead,  if  adopted,  demonstrates  to  me  in  a  practical  way 
the  unsoundness  and  danger  of  that  opinion ;  because, 
if  this  case  is  one  in  which  the  accused  are  entitled  to 
be  hberated  on  bail  as  a  matter  of  right,  such  of  them 
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1878.    ^  m^Q  j^Qi  landed  men  must,  by  the  terms  of  the  Act 

Pottered  1^01>  ^  liberated  upon  a  bail  bond  for  not  more  than 

ouien    £300,  and  those  of  them  who  are  landed  men,  on  a  bond 

A^liJto.  ^^^  ^^*  more  than  £600  at  the  most.      No  CMie  can 

Highcourt,  seriously  say  that  the  ends  of  justice  in  a  case  like  the 

and  ifi!    present  would  be  reasonably  or  suffici^itly  protected  by 

PetitioD.    an  obligation  for  sums  so  small. 

Lord  Adam. — I  entirely  concur  with  the  observations 
Hiade  by  your  Lordship  in  the  chair,  and  also  with  the 
remarks  that  have  fallen  from  Lord  Craighill. 

The  following  was  the  Interlocutor  pronounced : — 
*  Edinburgh,  1 5th  November  1 8  78. — The  Lord  Justice- 
General,  Lord  Justice-Clerk,  and  Lords  Commissioners 
of    Justiciary,   having    considered    this  Petition,   and 
heard  counsel  for  the  parties,  refuse  the  Petition. 

(Signed)  John  Inglis,  I.P.D! 

Agents  for  Bobert  Salmond— J.  &  J.  Ross,  W.S.;  and  Wright,  JoBMSTOifB,  h  VLkK- 

KENZIB,  Writers,  Glasgow. 
„         Lewis  Potter,  J.  h  J.  Boss,  W.S.;  and  Maclrat,  Murbat,  k  Sfrhs 

Writers,  Glasgow. 
M         William  Tajlor^B.  A.  Brown,  L.  A. ;  and  J.  ft  J.  Botd,  Writers,  Glasgow. 
M         John  Innes  Wright— Roif  a  ld  &  Ritchie,  SwS.C.  ;  and  MacGeorqe,  Cow  ah, 

h,  Gallowat,  Writers,  Glasgow. 
„         Bobert  Sammers  Stronach  —Cowan  h  Dalmabot,  W.Sb ;  and  Borland  & 

Kino,  Writers,  Glasgow. 
„         Charles  Samuel  Leresche— A.  Kirk  MaCRIB,  8.S.C. 


Present. 
The  Lord  Justice-Clerk. 
Lords  Youno  and  Adam. 


John  Robertson,  Suspender — Brand. 

AGAINST 

Bobert  Hamilton  and  Robert  Blair,  Respondents — R  V.  Campbell 

Valuation  op  Lands — Yearly  Rent — Statute  17th  and  18th 
Vict.  c.  91,  sec.  7  (Lands  Valuation  Act,  1854) — False  Return 
UNDER  Lands  Valuation  Act — Complaint,  Relevancy  op. — A 
proprietor  of  lands  within  a  Burgh  having  been  convicted  and 
sentenced  by  the  Sheriff,  upon  a  complaint  charging  him  with 
having  knowingly  made  a  fedse  return,  under  the  Lands  Valuation 
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Ad,  1854,  of  the  actnai  annual  rent  of  his  property,  snspended  on 
the  ground  that  the  complaint  was  irrelevant  Held,  that  the 
Gomphdnt  ought  to  haye  set  forth  wherein  the  return  was  erroneous, 
and  what  was  the  actual  annual  value  of  the  lands,  and  the  convic- 
tion and  sentence  suspended  accordingly. 

This  was  a  bill  of  suspension  and  liberation  at  the    1£^- 
instance  of  John  Robertson,  feuar,  residing  at  Greenock,  ^no.  21. 

*  '  •  Tfc  Robertson 

against  a  conviction  and  sentence  by  the  Sheriff  of  Ren-  ^^-^^^ 
frew  and  Bute   (Fraser)  finding  the  offence  charged  ^^  »'"»•- 
proved,  and  decerning  against  the  tfuspender  for  a  penalty  ^l^o^^^jj^*' 
of  £50,  with  £15,  1 3s.  of  expenses,  and  in  default  of  sua.  &  Lib. 
payment  two  month's  imprisonment,   and  which  was 
pronounced  upon  a  complaint  under  the  Summary  Pro- 
cedure Act,  1864,  at  the  instance  of  Robert  Hamilton, 
Assessor,  under  the  Lands  Valuation  Act  (1 7th  and  18th 
Vic.  c.  91)  for  the  burgh  of  Greenock,  with  the  concur- 
lence  of  Robert  Blair,  procurator-fiscal  for  the  district. 
The  complaint  charged— 

That  John  Robertson,  feuar,  now  or  lately  residing  in  Belmont 
HcHue,  in  or  near  West  Btewart  Street  in  Greenock,  is  proprietor  or 
Kpated  proprietor  of  a  tenement  of  land  in  Shaw  Street,  within  said 
bnigh  of  Greenock,  and  was,  by  the  complainer,  on  or  about  the  17th 
day  of  July,  1878,  called  upon  for  a  written  statement  of  the  yearly 
rent  or  value  thereof,  and  of  all  other  particulars  thereanent  required 
by  said  Act  for  the  year,  from  Whitsunday  1878  to  Whitsunday 
1879.    That  on  or  about  the  18th  day  of  July  1878,  the  said  John 
Hobertson  did  present,  or  cause  to  be  presented  to  the  complainer  a 
^dse  statement  of  such  yearly  rent  or  value  as  aforesaid,  and  of  other 
particulars  thereanent,  he  knowing  the  same  to  be  false,  inasmuch  as, 
[there  was  then  set  forth  seven  tenements  the  aggregate  yearly  rent  of 
which  was  returned  as  £109,  14s.,  the  real  and  true  aggregate  rent 
of  which  was  stated  to  be  £105,  IGs.]  and  (8)  The  following  tenants 
of  houses  therein,  are  returned  as  severally  paying  the  actual  annual 
rents  set  opposite  their  respective  names,  while  no  such  tenants  do  or 
did  at  said  time  occupy  said  premises,  and  no  such  rents  are  paid  or 
payable  for  said  premises,  these  premises,  or  at  least  some  of  them, 
being  vacant,  viz. : — [Then  followed  the  names  of  nine  persons,  with 
lents  opposite  to  their  names,  amounting  in  all  to  the  sum  of  £97,  IBs.] 
by  all  which,  or  part  thereof,  the  said  John  Eobertson  has  contravened 
the  said  Act,  and  particularly  section  seventh  thereof,  and  is  liable 
on  being  summarily  convicted  of  the  said  contravention  or  offence, 
to  forfeit  and  pay  a  penalty  of  £50  sterling,  as  well  as  such  expenses 
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1878.     as  joui  Lordship  shall  think  fit,  and  in  default  of  payment,  then  to 

^r^       be  imprisoned  for  such  period  as  to  your  Lordship  shall  seam  meet, 

Robertson  not  exceeding  three  calendar  months, 
p. 

MdBiS      The  suspender  having  refused  to  pay  the  penalty  in 
HiKhCoart  the  seutence  of  the  sheriflF  was  imprisoned,  and  there- 
- — '—^  after  brought  the  present  bill,  in  which  it  was  pleaded, 
inter  cUia, 

The  said  conviction  ought  to  be  suspended  in  respect 
(l)  the  statements  in  the  case  are  not  relevant ;  (2)  the 
prosecutor  had  no  title  to  sue ;  (3)  the  statements  in  the 
complaint  were  unfounded  in  fact. 

At  the  hearing  it  was  explained,  in  answer  to  an 
enquiry  by  the  Court,  that  the  motive  for  the  offence 
charged  was  that  the  property  was  about  to  be  taken 
over  by  the  Corporation  of  Greenock  in  the  course  of 
improving  the  town,  and  that  the  accused  sought  to 
found  a  claim  for  an  exaggerated  price  or  compensation 
by  the  authority  of  entries  in  the  valuation  roU. 

E.  V.  Campbell  argued  for  the  respondent — In  judg- 
ing of  the  relevancy  of  the  complaint  it  was  incompetent 
to  import  into  the  consideration  of  the  case  ex  parte  state- 
ments as  to  the  duration  of  leases  for  which  the  tene- 
ments were  let.  Nor  could  the  return  made  by  the  sus- 
pender be  looked  at,  because  that  was  a  part  of  the 
proof  in  the  case.  The  question  of  relevancy  must  be 
determined  with  reference  to  the  terms  of  the  complaint 
itself.  It  was  raised  upon  a  bill  of  suspension,  in  con- 
sidering which  this  Court  could  not  competently  take 
cognisance  of  the  facts  brought  out  in  evidence  before  the 
Sheriff,  and  the  suspender  could  not  therefore  rely  upon 
any  isolated  fact  brought  out  in  the  course  of  that  evi- 
dence, such  as  the  duration  or  nature  of  the  set  of  the 
tenements.  That  part  of  the  complaint  which  followed 
the  words  '  inasmuch  as '  sets  forth  the  particular  in- 
stances in  which  falsehood  was  said  to  have  been  com- 
mitted, and  was  merely  an  intimation  to  the  accused 
of  the  line  of  evidence  for  proving  the  general  charge 
against  him.     But  in  each  of  these  instances  the  prose- 
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cutor  undertook,  by  the  terms  of  the  charge,  to  prove  that    1878. 
the  actual  rent  as  returned  by  the  accused  was  false  to    nTiu 
hifl  knowledge,  while  the  *  real  and  true  rent '  was  of  the  ^®^^" 
amount  specified  in  each  case — the  expression  *  real  and  ^dBua" 
true  rent '  meaning  in  each  case  the  real  and  true  annual  ii^hc^t, 
rent.  —^ — '- 

Sm.  ft  Lib* 

The  Lord  Justice-Clbrk. — Then  you  thereby  meant 
to  represent  to  the  Sheriff  that  the  amount  you  call  '  real 
and  true  rent'  was  paid  annually.  And  you  say  that  the 
suspender  by  returning  in  the  month  of  July  1878  a  sum 
m  the  column  of  the  return  headed  '  actual  annual  rent' 
as  applicable  to  the  year  from  Whitsunday  1878  to 
Whitsunday  1879^  and  to  premises  which  are  set  forth 
in  the  return  as  let,  some  of  them  monthly  and  some  of 
them  weekly,  was  guilty  of  falsehood.  Do  you  mean 
thereby  to  say  that  the  annual  rent  of  such  premises  is 
the  multiple  of  the  weekly  rent  by  52,  or  of  the  monthly 
Mt  by  12  1  Or  what  do  you  say  ought  to  have  been  the 
return  made  by  the  suspender  ? 

R.  V.  Campbell,  for  the  respondent — ^The  suspender  to 
have  made  an  honest  return  ought  to  have  stated  what 
the  weekly  or  monthly  rent  was  in  addition  to  the  real 
annual  rent. 

Lord  Young. — There  could  be  no  real  annual  rent  in 
the  month  of  July  1878,  for  the  year  from  Whitsunday 
1878  to  Whitsunday  1879,  of  subjects  which  were  let 
either  monthly  or  weekly. 

R.  V.  Campbell,  for  the  respondent^ — ^The  prosecutor 
in  his  charge  indicated  that  the  line  of  proof  to  be 
adopted  for  proving  wilful  falsehood  on  the  part  of  the 
accused  would  be  by  contradicting  the  proof  of  the  re- 
turn made  by  evidence  of  what  was  the  true  rent,  and 
it  was  quite  open  to  him  to  prove  what  the  true  rent  was 
habile  modo,  either  by  proving  what  was  the  amount  of 
rent  actually  received  and  paid  by  the  year,  as  was  in- 
deed the  case  in  two  of  the  instances  charged,  and  in  re- 
gard to  the  others  (assuming  them  to  be  cases  of  weekly 
sets)  by  proving  what  the  weekly  rent  was,  and  also 
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1878.    proving  whether  or  not  62  times  that  amount  represented 
Na2L    the  real  and  true  annual  rent.   And  even  assuming  that 
^j       all  the  instances  charged  were  cases  of  weekly  or  monthly 
^^  B^^f-  sets,  and  that  the  return  made  by  the  suspender  under 
^ifoJ^ay*'  ^^®  ^esid  '  actual  annual  rent '  was  merely  an  estimate  of 
siHTub.  yearly  value,  it  was  quite  competent  for  the  prosecutor  to 
prove  under  this  complaint  that  the  estimate  made  was 
wilfully  dishonest.     What  was  charged,  and  what  the 
prosecutor  validly  undertook  to  prove,  was  wilful  false- 
hood.   And  to  construe  this  complaint,  not  by  reference 
to  itself,  but  by  reference  as  to  alleged  facts  as  to  the 
duration  of  the  set  of  the  premises,  which  were  denied  as 
regarded  two  of  them,  and  not  admitted  as  to  the  others, 
was  to  enter  upon  the  merits. 

The  Lord  Justice-Clerk. — ^The  statement  in  the  re- 
turn made  by  the  suspender  is  referred  to  in  the  com- 
plaint, and  forms  a  part  of  it. 

R,  V.  Campbell,  for  the  respondent — In  any  view 
the  complaint  must  be  held  to  be  relevantly  framed,  on 
the  assumption  that  the  real  and  true  rents  set  forth  were 
rents  under  yearly  contracts ;  and  there  were  no  materials 
before  the  Court  for  determining  that  in  any  instance 
the  contrary  was  the  case.  Moreover  in  nine  out  of  the 
sixteen  instances  of  falsehood  charged  the  complaint  was, 
that,  not  only  rents,  but  names  of  tenants  not  in  existence, 
and  who,  as  the  suspender  knew,  did  not  exist,  were 
entered  upon  the  return  made,  and  that  part  of  the? 
charge  was  also  therefore  plainly  relevant.  Lastly,  this 
was  not  a  case  in  which  the  conviction  must  fail  from 
uncertainty.  It  found  the  panel  guilty  of  the  oflFence 
charged.  There  were  no  distinct  and  alternative  offences 
libelled.  There  was  only  one  offence  charged — that  of 
wilfully  making  a  false  return — ^and  that  charge  and  the 
conviction  thereon  might  be  sustained,  even  although 
some  of  the  particular  instances  of  the  offence  libelled 
were  not  strictly  relevant.  The  Sheriff  must  be  credited 
with  having  properly  applied  the  law,  and  been  satisfied 
that,  notwithstanding  the  form  of  the  complaint,  a  suffi- 
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cient  number  of  the  instances,  which  were  relevantly    1878, 
libelled,  were  proved,  so  as  to  warrant  a  conviction  of  the    No.  21. 

/»  •  %  RoberUoa 

ottence  charged*  «. 

.  ,       -I    .   ,  Hwnlltoii 

At  advising and  Blair, 

The  Lord  Justice-Clerk. — Upon  the  face  of  the  ^jf^^^^^^*' 
proceedings  in  this  case  it  is  impossible  to  tell  what  were  siiTTIib. 
the  actual  facts  upon  which  this  conviction  was  based. 
There  can  be  no  doubt  that  the  statutory  return  under 
the  Lands  Valuation  Act,  as  made  by  the  suspender,  was 
a  most  uncandid  and  disingenuous  document.  But  it  is 
clear  to  me  on  the  other  hand  that  the  complaint  was 
irrelevant,  and  I  have  come  to  that  conclusion  on  very 
simple  grounds.  The  complaint  here  alleges  falsehood 
in  a  statement  made  to  the  respondent  as  Assessor  under 
the  Lands  Valuation  Act,  as  to  the  annual  rent  or  value 
stated  for  certain  premises  mentioned  in  the  complaint^ 
and  belonging  to  Robertson,  the  suspender.  Now,  a 
chazge  of  falsehood  lays  on  the  public  prosecutor  an  ob- 
iigation  to  set  forth  in  what  respect  the  statement  was 
felse,  and  in  order  to  do  this  properly  he  must  state  on 
his  part  what  really  was  the  truth.  In  the  present  case 
the  suspender  professed  to  make  a  return  of  the  annual 
rent  of  these  properties,  and  this  return  the  public  pro- 
secutor has  called  in  question.  He  has  stated  what  the 
weekly  rent  was,  but  has  not  stated  the  annual  rent  in 
value«  He  says  it  is  not  a  true  statement  of  the  annual 
value  of  these  premises.  It  was,  then,  necessary  for  the 
prosecutor  to  state  clearly  what  was  the  actual  annual 
rent  of  these  properties,  where  it  was  rent  payable  by  a 
tenant.  He  has  not  done  this.  He  has  called  in  ques- 
tion the  return  made  without  showing  wherein  it  was 
erroneous.  I  have  a  very  strong  impression  that  an  at- 
tempt was  made  here  to  evade  the  statute,  and  that  the 
return  was  put  into  such  a  shape  as  was  eminently  cal- 
culated, at  the  very  least,  to  mislead ;  but  upon  the 
grounds  I  have  stated  I  think  the  complaint  itself  was 
irrelevant,  and  that  the  suspender  must  prevail. 
Lord  Young. — I  concur.     The  property  in  question 
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1878.    is  to  a  large  extent  let  to  monthly  or  weekly  tenants ; 
g^^^^  and  that  the  annual  rent  or  value  of  such  property  is  not 
Hamilton  ^certaiued  by  multiplying  the  weekly  rent  by  52,  or 
*°^  ^^"'•-  the  monthly  rent  by  12;  as  in  that  way  too  large  a  sum 
^jfoT?27r'  wiU  ^^  arrived  at.     One  is  therefore  surprised  to  find, 
Sua.  &  Lib*  and  it  certainly  raises  some  suspicion,  that  the  suspender 
has  not  only  not  made  a  deduction  from  52  times  the 
weekly  rent,  or  12  times  the  monthly  rent,   but  has 
actually  made  an  addition.      Nevertheless,  there  may 
be    good    reasons    for    that,   although    the    suspicion 
against  it  is    somewhat   strong.      But    I   think   this 
prosecution,  looking  to  the  terms  of  the  complaint,  is 
founded  upon  a  misapprehension  of  the  return,  which  is^ 
indeed,  in  itself  erroneous,  because  in  the  case  of  pre- 
mises let  by  the  month  or  week  in  the  course  of  the  year 
from  Whitsunday  1878  to  Whitsunday  1879  there  is  not 
in  the  month  of  July  1878  any  *  actual  annual  rent '  at 
all  ;  there  is  an  actual  weekly  or  monthly  rent.     There- 
fore the  column  in  the  return  headed  '  actual  annual  rent' 
and  in  which  the  excessive  sums  are  entered,  ought  to 
have  been  *  rent  or  value,'  with  an  explanation  that  the 
premises  were  let  by  the  week  or  month. 
Lord  Adam  concurred. 
The  following  was  the  Interlocutor : — 
'  Edinburgh,  27th  November  1878. — Pass  the  Bill : 
Suspend  the  conviction  and  sentence  complained  of  sim- 
pliciter  :  Find  the  complainer  entitled  to  expenses,  which 
modify  to  seven  guineas,  for  which  and  one  guinea  as 
the  dues  of  extract.  Decern  against  the  Respondents.' 

Agan ta  for  the  Saspender^Meaan  J.  &  A.  Hasttb,  S.S.C. 
Agent  for  the  fieapondeDt— W.  Archibald,  S.S.C. 
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HIGH    COURT. 

Present, 

The  Lord  Justice-Clebk. 

Lords  Murb  akd  Cbaiohall. 

Hbr  Majesty's  Advocate — H.M,  Adv.  Watson, — Sol^Gen, 
MaedofuUd — Buryiet,  A,D. — Pearson, 

AGAINST 

John  Stewart — Trayner — MacLean. 

Lewis  Potter — Balfour — Jameaon, 

Robert  Sai.mond — Aeher — Gaudy, 

William  Taylor — Mackintosh — Onwnd. 

Henry  Inglis — J.  P.  B,  Robertson — Maconochie, 

John  Innbs  Wright — Guthrie  Smith — DicksorC 

RoBiBr  Summers  Stronach — Dean  of  Faculty  {Fraser) — Darling. 

r&4n)— Relevancy — Fraudulent  making  and  issuing  by  Bank     1879. 

DiBBCTORS    OF    FaLSE    BaLANCE-SHEETS — EMBEZZLEMENT OVElt-      ,,:  ~I« 

DRAFTS  BY  BaNK  DIRECTORS — ThEFT — DISCOUNTING  BiLLS  LEFT  IN       H.  H. 

Bank  for  Collection. — The  directors  of  a  joint  stock  banking  com-       \ 
pany  were  charged  at  the  instance  of  Her  Majesty's  Advocate,  in    ^^y  °' 
the  major  proposition  of  an  indictment,  with  the  crimes  of  (1)  false-     Bank 

hood,  fraud,  and  wilful  imposition ;   (2)  falsification  of  balance-  — !^' 

sheets  hy  directors  or  officials  of  a  joint  stock  banking  company  ^n.  2L 
for  the  purpose  of  concealing  and  misrepresenting  the  true  state  of  Fraud. 
the  company's  affairs  with  intent  to  defmud,  and  uttering  the  same 
^ith  intent  to  defraud,  whereby  members  of  the  company  and  of 
the  public  were  defrauded ;  (3)  using  and  uttering  by  directors  of 
false  balance-sheets,  knowing  them  to  be  false,  with  intent  to 
defraud,  and  whereby  shareholders  and  members  of  the  public  were 
imposed  upon  and  defrauded ;  (4)  thefb ;  and  (5)  breach  of  trust 
and  embezzlement. 

In  the  minor  proposition  it  was  set  forth — 

I.  That  the  directors  did  at  specified  dates,  with  intent  to 
defraud  shareholders  of  the  bank  and  the  public^  and  for  the 
purpose  of  concealing  and  misrepresenting  the  true  state  of  the 
afiairs  of  the  bank,  fabricate  false  and  fictitious  abstract  balance- 
sheets  (which  were  set  forth),  which  were  false  and  fictitious, 
and  were  known  to  them  to  be  so  in  eight  particulars  (which  were 
stated  in  detail},  and  did,  with  intent  to   defraud,  use  and  utter 
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1879. 

No.  22. 

H.  M. 

Advocate 

V. 

City  of 
Glasgow 

Bank 
Directors. 

Hif^hCoart, 
Jan.  21. 

Fraud. 


the  said  false  and  fictitious  abBtract  balance-sheets  as  true,  by 
reporting  the  same  to  the  annual  general  meeting  of  the  Company, 
and  printing  and  publishing  them,  well  knowing  them  to  be  false, 
and  did  thereby  impose  upon  and  defraud  certain  shareholders,  and 
induce  them  to  retain  their  shares,  also  certain  members  of  the 
public^  and  induce  them  to  purchase  shares  or  become  depositors, 
to  the  great  loss  and  prejudice  of  the  said  shareholders  and  mem- 
bers of  the  public. 

It  was  objected  (1)  that  the  libel  left  it  in  doubt  in  what  sense 
the  entries  in  the  balance-sheets  were  fake,  whether  as  disconform 
to  the  books  or  to  the  facts,  or  some  to  one  and  some  to  the  other, 
(2)  that  with  regard  to  the  eight  particulars  of  the  falsifications  the 
libel  was  wanting  in  specification,  and  (3)  was  inconsistent  and 
contradictory,  and  (4)  that  whereas  to  make  falsehood  a  relevant 
basis  of  a  criminal  charge  it  was  necessary  to  set  forth  patrimonial 
gain  on  the  one  side  and  patrimonial  loss  on  the  other  resulting 
irom  the  falsehood,  also  the  employment  of  the  falsehood  for  the 
purpose  of  obtaining  the  patrimonial  gain  and  ];n'oduciDg  the  loss, 
this  had  not  been  done. 

One  of  the  particulars  of  falsification,  viz.,  that  having  reference 
to  the  including  among  the  assets  of  the  bank  as  good  bad  and 
irrecoverable  debts  to  an  amount  exceeding  its  capital,  having  been 
withdrawn  as  wanting  in  specification,  objections  repelled. 

It  was  farther  set  forth  against  each  of  four  of  the  directors — 

II.  That  during  his  tenure  of  office  as  director  of  the  bank,  it 
being  his  duty  as  such  director  not  to  allow  overdrafts  on  accounts 
current,  or  cash  credit  accounts  to  be  made  without  security,  or 
upon  wholly  inadequate  security ;  and  having,  in  his  capacity  as 
director,  along  with  the  other  directors,  been  entrusted  by  the 
depositors,  &c.,  of  the  bank  with  large  sums  of  money  to  be  em- 
ployed in  the  ordinary  business  of  banking,  yet  nevertheless,  taking 
advantage  of  his  official  position  as  director,  he  did  overdraw  his 
account  with  the  bank  without  security,  or  at  least  upon  wholly 
inadequate  security,  and  did  thereby  embezzle  the  amount  of  the 
oveidrafL  It  was  objected  that  there  was  no  averment  (1)  of  con- 
spiracy, or  (2)  that  the  panel  was  insolvent,  or  (3)  that  the  amount 
of  the  overdraft  had  not  been  and  would  not  be  repaid,  and  (4) 
that  the  expression  '^  inadequate  security "  was  too  indefinite. 
Objections  rej^elled. 

It  was  further  set  forth  against  all  the  directors — 

III.  That  the  panels,  having  on  a  certain  day  received  from  A  B, 
who  was  not  then  or  afterwards  indebted  in  any  way  to  the  bank, 
a  bill  of  exchange  payable  in  London,  for  the  special  and  sole  par- 
pose  of  collection  at  maturity,  indorsed  it  to  a  London  bank  be- 
fore it  fell  due,  in  order  that  the  proceeds  might  be  credited  to 
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the  City  of  Glasgow  Bank  in  account  with  the  London  bank,  and     1879. 
80  stole  the  bill,  or  otherwise  in  breach  of  the  trust  reposed  in    jji^^ 
them  embezded  it  or  its  proceeds  and  appropriated  them  to  their     H.  M. 
own  uses  and  purposes  or  those  of  their  bank.     Objected,  that  this        v, 
was  neither  a  relevant  charge  of  theft  nor  of  breach  of  trust  and    qj^^J^ 
embezzlement.     Objection  repelled,  ^^*°^ 

Directon. 

The  following  indictment  was  served  upon  the  direc-  ^/^f^i.'*' 
tors  and  manager  of  the   City  of  Glasgow  Bank  in    ^^xja. 
January  1879,  after  the  failure  of  that  company : — 

<  John  Stewart,  now  or  lately  residing  in  Moray  Place,  Edinburgh, 
and  Lewis  Potter,  Robert  Sahuond,  William  Taylor,  Henry  Inglis, 
John  Imies  Wright,  and  Robert  Summers  Stronach,  all  now  or  lately 
prisoners  in  the  prison  of  Glasgow,  you  are  indicted  and  accused,  at 
tlie  instance  of  the  Right  Honourable  William  Watson,  Her  Migesty's 
AdTOoate  for  Her  Migesty's  interest :  That  albeit^  by  the  laws  of  this 
and  of  every  other  well  governed  realm,  falsehood,  fraud,  and  wilful 
imposition  \  as  also  the  wicked  and  felonious  fabrication  and  falsifica- 
tion, Vy  directors  or  officials  of  a  joint  stock  banking  company,  of  any 
lalaaoHheet  or  statement  of  affairs,  for  the  purpose  of  concealing  and 
ioisRijiesenting  the  true  state  of  the  company's  affairs,  with  intent  to 
defend,  and  wickedly  and  feloniously  using  and  uttering  the  same  as 
trae,  for  said  purpose,  with  intent  to  defraud,  and  whereby  members 
of  the  company  and  of  the  public  are  deceived,  imposed  upon,  and 
<iefiauded ;  as  also  the  wickedly  and  feloniously  using  and  uttering, 
M  troe,  by  the  directors  or  officials  of  a  joint  stock  banking  company, 
any  fiibricated  and  falsified  balance-sheet  or  statement  of  ai&irs,  know- 
ing the  same  to  be  fabricated  and  false,  for  the  purpose  of  concealing 
aitd  misrepresenting  the  true  state  of  the  company's  affairs,  with 
intent  to  defraud,  and  whereby  members  of  the  company  and  of  the 
public  are  deceived,  imposed  upon,  and  defrauded  j  as  also  theft ;  as 
^  breach  of  trust  and  embezzlement, — are  crimes  of  an  heinous 
Mature,  and  severely  punishable :  yet  true  it  is  and  of  verity  that  you, 
the  said  John  Stewart,  Lewis  Potter,  Robert  Salmond,  William 
Taylor,  Henry  Inglis,  John  Innes  Wright,  and  Robert  Summers 
Stronach,  are,  all  and  each  or  one  or  more  of  you,  guilty  of  the  crimes 
&bove  libelled,  or  of  one  or  more  of  them,  actors  or  actor,  o^  art  and 
Part:  in  so  far  as  you,  the  said  John  Stewart,  Lewis  Potter,  Robert 
^almond,  William  Taylor,  and  Henry  Inglis  having  been,  during  the 
^ean  1876,  1877,  and  1878,  and  during  several  previous  years,  direc- 
^^0T8  of  a  joint  stock  banking  company,  registered  under  the  Com- 
iKinies  Acts,  1862  and  1867,  and  carrying  on  the  business  of  bank* 
^og  in  Glasgow,  and  elsewhere  throughout  Scotland,  under  the  name 
^i*  firm  of  the  City  of  Glasgow  Bank,  with  a  paid-up  capital  of  one 
iiiillion  pounds  sterling ;  and  you,  the  said  John  Innes  Wright,  hav- 
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1879.     ing  been,  during  the  years  1875,  1876,  1877,  and  1878,  a  director  of 

No.  22.     the  said  company,  and  you,  the  said  Robert  Summers  Stronach,  ba¥- 

A^ocate    ^°^  heen,  during  the  years  1876,  1877,  and  1878,  manager,  and  also 

.  ^'        e.r  officio  a  director  of  the  said  company,  and  it  being  your  duty,  as 

Glasgow    directors  and  manager  foresaid  respectively,  to  see  that  r^ukr  books 

Direct^      were  kept  for  the  business  of  the  company,  in  which  all  its  transac- 

~       tions,  affairs,  and  obligations  wore  duly  entered ;  and  it  being  farther 

Jan.  21.  '  your  duty  to  see  that  every  year  a  true  and  accurate  abstract  or  state- 
Fraud.  ment  of  the  company's  afi'airs,  made  up  from  the  company's  books,  as 
balanced  on  the  first  Wednesday  of  June  in  each  year,  was  prepared 
and  duly  examined,  and  thereafter  at  each  annual  general  meeting  of 
the  members  of  the  company,  held  on  the  first  Wednesday  of  July  in 
each  year,  reported  for  the  satisfS^ction  of  all  concerned :  yet  never- 
theless (I.)  on  one  or  more  days  in  the  month  of  June  1876,  or  of 
May  immediately  preceding,  or  of  July  immediately  following,  the 
time  or  times  being  more  particularly  to  the  prosecutor  unknown,  in 
or  near  the  head  office  of  the  City  of  Glasgow  Bank  in  Virginia 
Street,  Glasgow,  or  elsewhere  in  or  near  Glasgow  to  the  prosecutor 
unknown,  you,  the  said  John  Stewart,  Lewis  Potter,  Robert  Salmond, 
William  Taylor,  Henry  Inglis,  John  Innes  Wright,  and  Robert 
Summers  Stronach,  did,  all  and  each  or  one  or  more  of  you,  wickedly 
and  feloniously,  with  intent  to  defraud  the  members  of  the  said  com- 
pany and  the  public,  and  for  the  purpose  of  concealing  and  misrepre- 
senting the  true  state  of  affairs  of  the  said  company,  concoct  and 
fabricate,  or  cause  or  procure  to  be  concocted  and  fabricated,  a  failse 
and  fictitious  abstract  balance-sheet  or  statement  of  affairs,  purporting 
to  represent  the  true  condition  of  the  bank's  affairs  as  at  7th  June 
1876,  in  the  following  or  similar  terms,  videlicit : — 

CITY  OF  GLASGOW  BANK. 


,^- 


fir. 


ABSTRACT  BALANCE-SHEET,  AS  AT  7TH  JXTNE  1870. 
Liabilities.  Aseibts. 


860,855    0    0 


1.  Depoaita  at  the  head  oflSce  and  branches,  and 
balances  at  the  credit  of  banking  corre- 
gpondents,  -  -  £8,364,06^  18    6 

3.  Bank  notes  in  circulation  in 
Scotland  and  the  Isle  of 
Man,  -  -  - 

3.  Drafts  ontatanding,  due,  oi 
with  a  currency  not  exceed- 
ing 21  days,  £82«,858  14    1 
Drafts  accepted 
by  the  bank 
and  its  Lon- 
don agents  on 
account  of 
home  and  for- 
eign constitu- 
ents,      -        988,n20    8    0 


1,315,378  17    1 


Liabilities  to  the  public, 
4v  Capital  ac- 
count,       £1,000,000    0 
6.  EeserveFund,  45«,0<i0    0 
6.  Profit  A  Loss,  13(>,a65  10 
Liabilities  to 
partners,        


£10,589,785  15    6 

0 
0 
8 


-    1,586,865  10    3 
£12,126,151    5    9 


Cr. 


1.  Bills  of  exchange,  local  and  conntrj  biUi, 

credit  accounts,  and  other  advances  upon 
security,  ...  £8,787,804  17  > 

2.  Advances  on  heritable  pro- 

perty, and  value  of  kMucik 

buildings  and  furniture,    -  356,665  10  1 
8.  Cash  on  hand — vlx.  gold  and 

silver  coin  &  notes  of  other 

banks  at  head  of&oe  and 

branches,  £863,813  4  4 
Government 
stocks,  Exche- 
quer bills,  rail- 
way and  other 
stocks,  and  de- 
bentures and 
balances  i  n 
hands  of  bank- 
ing correspon- 
dents,     -      2,218,868  18    7 

8,081,680  17  U 


£131«L151    5  9 
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which  abstract  balance-sheet  or  statement  of  afifaira  was  false  and  iic-  1879. 

titioQS,  and  was  known  to  be  so,  in  the  following  particulars  or  part  sq,  2*2. 

thereof,  videlicet : — (1)  The  amount  of  deposits  at  the  head  office  and  ^Jvocato 

branches,  and  balances  at  the  credit  of  banking  correspondents,  under  .  ^' 

article   1  on  the  debtor  side,  was  understated  to  tlie  extent  of  ciavgow 

£1,006,216,  128.  lOd.  or  thereby;   (2)  The  amount  of  drafts  out-  ^^f^l^^ 
standing,  and  drafts  accepted  by  the  bank  and  its  London  agents. 


~  '  '  •  ~         '  HighCourt, 

under  article  3  on  the  debtor  side,  was  understated  to  the  extent  of  Jan.  21. 
£973,300  or  thereby ;  (3)  The  amount  of  bills  of  exchange,  local  and  Fniud. 
country  bills,  credit  accounts,  and  other  advances,  under  article  1  on 
the  creditor  side,  was  understated  to  the  extent  of  £2,6 9 8, $3 9, 
lOs.  4d.  or  thereby ;  (4)  The  amount  of  cash  on  hand,  viz.,  gold  and 
silver  coin,  and  notes  of  other  banks,  under  article  3  on  the  creditor 
side,  was  overstated  to  the  extent  of  £29,095  or  thereby ;  (5)  The 
amount  of  Government  stocks.  Exchequer  bills,  railway  and  other 
stocks,  and  debentures,  and  balances  in  hands  of  banking  corre- 
spondents, under  article  3  on  the  creditor  side,  was  overstated  to 
the  extent  of  £763,211,  28.  6d.  or  thereby ;  (6)  The  earnings  of  the 
lank  during  the  year  were  overstated,  under  the  head  of  profit  and 
loasjto  the  extent  of  £125,763,  12s.  8d.  or  thereby;  (7)  A  reserve 
innd  to  the  extent  of  £450,000  was  stated  to  exist,  while  in  reality 
no  sack  fund  existed ;  (8)  Bad  and  irrecoverable  debts  to  an  amount 
far  exceeding  the  whole  capital  stock  of  the  bank  were  included  under 
article  1  on  the  creditor  side,  and  so  treated  as  subsisting  and  avail- 
able assets  of  the  company  :  Farther,  on  or  about  the  5th  day  of  July 
1876,  in  or  near  the  Chamber  of  Commerce,  Glasgow,  you,  the  said 
John  Stewart,  Lewis  Potter,  Kobert  Salmond,  William  Taylor,  Henry 
Inglis,  John  Innes  Wright,  and  Eobert  Summers  Stronach,  did,  all 
and  each  or  one  or  more  of  you,  wickedly  and  feloniously,  and  with 
intent  to  defraud,  use  and  utter  the  said  false  and  fabricated  abstract 
bahmce-sheet  or  statement  of  affairs  as  true,  by  then  and  there  report- 
ing the  same  to  the  members  of  the  said  company  at  their  annual 
general  meeting,  along  with  a  report  on  the  bank's  affairs,  in  which 
you  did,  wickedly  and  feloniously,  and  falsely  and  fraudulently, 
represent  and  pretend  that  the  said  company  was  in  a  sound  and 
prosperous  condition,  and  capable  of  paying  to  its  members  a  dividend 
at  the  rate  of  11  per  centum  per  annum,  free  of  income-tax,  and  of 
carrying  forward  to  the  credit  of  the  next  year's  protit  and  lows 
account  a  sum  of  £21,365,  10s.  3d.,  and  by  thereafter  causing  the 
said  report  and  abstract  balance-sheet  or  statement  of  alTairs  to  be 
printed  and  published,  and  circulated  throughout  Scotland,  and  all 
this  you  did  well  knowing  the  said  abstract  balance-sheet  or  state- 
ment of  affairs  to  be  false  and  fabricated,  and  for  the  purpose  of  con- 
cealing and  misrepresenting  the  true  state  of  the  said  company's  afiairs  ; 
by  all  which,  or  part  thereof,  you  did,  wickedly  and  feloniously. 
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1879.  deceive,  impose  upon,  and  defiaud  members  of  the  said  company  and 

Nor22.  ^^  ^^  public,  and  induce  said  members  of  the  company  to  retain  the 

A^'  ^L.  stock  held  by  them  therein,  and  many  of  the  public,  including  Robert 

9.  Craig,  papermaker,  residing  at  Craigesk  House,  in  the  parish  of  New- 

oiumw  ^ttle  and  county  of  Edinburgh,  the  Reverend  John  Pulsford,  Dal- 

j^^  rymple  Crescent,  £dinbui*gh,  James  Ritchie,  stationer,  High  Street, 

Edinbuigh,  and  Thomas  Brownlie,  Gresham  Cottage,  Uddingston, 


Jan.  21.  Lanarkshire,  to  acquire  stock  in  the  said  company ;  and  others  of  the 
Fnnd.  public,  including  Thomson  &  Forteous,  tobacco  manufacturers  in 
Edinbuigh,  Honeyman  &  Wilson,  wholesale  grocers  in  Edinbuigh, 
Hamilton  &  Inches,  jewellers  in  Edinbuigh,  Mossman  &  Watson, 
provision  merchants  in  Edinburgh,  Reuton  &  Kerr,  stockbrokers  in 
Edinbuigh,  and  Robert  Christie,  grocer  in  Edinburgh,  to  deposit 
money  in  the  said  bank,  to  the  great  loss  and  prejudice  of  the  said 
members  of  the  company  and  of  the  public'  [There  then  followed 
two  counts  in  similar  terms  applicable  to  the  balance-sheets  of  1877 
and  1878.] 

'Likeas  (IV.)  you,  the  said  John  Stewart,  having  been,  during 
the  years  1874,  1875,  1876,  1877,  and  1878|  a  partner  of  the  firm  of 
Stewart,  Pott,  &  Company,  wine  merchants,  Glasgow,  and  also  a 
director  of  the  said  City  of  Glasgow  Bank^  and  you,  the  said  John 
Stewart,  and  the  said  firm  of  Stewart,  Pott,  &  Company  respectively, 
having  had  during  the  said  period,  or  part  thereof,  an  account  or 
accounts  current,  or  a  credit  account  or  accounts  with  the  said  City 
of  Glasgow  Bank,  and  it  being  your  duty,  as  director  foresaid,  not  to 
allow  overdrafts  on  such  accounts  to  be  made  without  any  security, 
or  upon  whoUy  inadequate  security,  and  in  particular  not  to  allow 
any  such  overdraft  to  be  made  without  security,  or  upon  wholly  in- 
adequate security  as  aforesaid,  by  you,  the  said  John  Stewart,  or  by 
any  firm  whereof  you  were  at  the  time  a  partner,  and  you,  the  said 
John  Stewart,  having,  in  your  capacity  as  director  foresaid,  along  with 
the  other  directors  and  officials  of  the  said  City  of  Glasgow  Bank, 
received  from  the  depositors  and  other  creditors  of  the  said  City  of 
Glasgow  Bank,  and  been  entrusted  by  them  with  large  sums  of 
money,  in  order  that  the  same  might  be  employed  in  the  ordinary 
business  of  banking :  yet  nevertheless,  you,  the  said  John  Stewart, 
did,  taking  advantage  of  your  official  position  as  director  foresaid,  on 
several  or  on  one  or  more  occasions  during  the  years  1874,  1875, 
1876,  1877,  and  1878,  the  time  or  times  being  more  particularly  to 
the  prosecutor  unknown,  in  or  near  the  head  office  of  the  said  City  of 
Glasgow  Bank,  in  or  near  Virginia  Street  foresaid,  or  elsewhere  in  or 
near  Glasgow  to  the  prosecutor  unknown,  overdraw,  or  cause  or  pro- 
cure to  be  overdrawn — (1)  the  account  current,  or  credit  account 
standing  in  the  books  of  the  said  City  of  Glasgow  Bank,  in  the  name 
of  you,  the  said  John  Stewart,  to  the  extent  of  j£i  1,521,  Ss.  lOd.  or 
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thereby;  and  (2)  the  account  current  or  credit  acccmnt  standing  in  1879. 

the  books  of  the  said  City  of  Glasgow  Bank  in  the  name  of  the  said  ^^  23. 

firm  of  Stewart,  Pott,  &  Company,  to  the  extent  of  £23,717,  7s.  4d.  ";^-^ 

or  thereby,  and  that  without  any  security,  or  at  least  upon  wholly  «. 

inadequate  security ;  and  you,  the  said  John  Stewart,  did  thus,  then  JJ™©^ 

and  there,  wickedly  and  feloniously,  and  in  breach  of  the  trust  reposed  Bank 
in  yoa  as  aforesaid,  and  in  breach  of  your  duty  as  director  foresaid, 


embezzle  and  appropriate  to  your  own  uses  and  purposes,  or  to  the  Jan.  2i. 
naes  and  purposes  of  the  said  firm  of  Stewart,  Pott,  &  Company,  of  Fraud, 
which  you  were  at  the  time  a  partner,  the  said  sums  of  £11,521,  36. 
lOd.  and  £23,717,  78.  4d.  sterling  or  thereby,  or  part  thereof,  re- 
ceived by  and  entrusted  to  you  as  aforesaid,  the  property  of  the  said 
City  of  Glasgow  Bank,  or  of  the  depositors  and  other  creditors  of  the 
said  bank.' 

[There  then  followed  three  counts  applicable  to  three 
other  of  the  panels  in  similar  terms,  with  the  exception 
that  in  the  counts  applicable  to  two  of  them,  viz.,  John 
Innes  Wright  and  Henry  Inglis,  it  was  set  forth  that  the 
accounts  of  these  panels  had  been  overdrawn  before  they 
became  directors,  and  it  was  charged  against  them  that 
aft^r  they  became  directors  they  allowed  the  overdrafts 
to  be  continued  and  increased.  The  charge  against  John 
lones  Wright  was  in  the  following  terms : — ^] 

'Likeas  (VII.),  you  the  said  John  Innes  Wright  having  been, 
during  the  years  1875,  1876,  1877,  and  1878,  a  partner  of  the  firm 
of  John  Innes  Wright  &  Company,  merchants,  Glasgow,  and  also  a 
director  of  the  said  City  of  Glasgow  Bank ;  and  you  the  said  John 
Innes  Wright,  and  the  said  firm  of  John  Innes  Wright  &  Company 
respectively,  having  had,  during  the  said  period,  or  part  thereof,  au 
account  or  accounts  current  or  a  credit  account  or  accounts  witli  the 
said  City  of  Glasgow  Bank,  and  it  heing  your  duty,  as  director  forc- 
ed, not  to  allow  overdrafts  on  such  accounts  to  be  made  or  coiUimied 
without  any  security,  or  upon  wholly  inadequate  security ;  and  in 
particular,  not  to  allow  any  such  overdraft  to  be  made  or  continued 
without  security,  or  upon  whuUy  inadequate  security  as  aforesiiid,  by 
you  the  said  John  Innes  Wright,  or  by  any  firm  whereof  you  were 
at  the  time  a  partner  ;  and  you  the  said  John  Innes  \»' right  havin<^% 
ia  your  capacity  as  director  foresaid,  along  with  the  other  directors 
and  officials  of  the  said  City  of  Glasgow  Bank,  received  from  the 
depositors  and  other  creditors  of  the  said  City  of  Glasgow  Bank,  and 
l)een  entrusted  by  them  with  large  sums  of  money,  in  order  that  the 
Bame  might  be  employed  in  the  ordinary  business  of  banking :  yet 
nevertheless,  you  the  said  John  Innes  Wright  did,  taking  advantage 
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of  your  official  position  as  director  foresaid,  on  several  or  one  or  more 
No.  22.     occasions  daring  the  years  1875,  1876,  1877,  and  1878,  the  time  or 
AdTocate  times  being  more  particularly  to  the  prosecutor  unknown,  in  or  near 
-,.''•  -    the  said  head  office  of  the  said  City  of  Glasgow  Bank,  or  elsewhere  in 
GUsgow    or  near  Glasgow  to  the  prosecutor  unknown,  overdraw,  or  cause  or 
Directors,  procure  to  be  overdrawn  (1),  the  account  current  or  credit  account 
Hiffh  Court,  standing  in  the  books  of  the  said  City  of  Glasgow  Bank,  in  the  name 
Jm.  21.    of  you  the  said  John  Innes  Wright,  to  the  extent  of  £2746,  Ss.  4d. 
Fraod.     or  thereby ;  and  (2)  the  accounts  current  or  credit  accounts  standing 
in  the  books  of  the  said  City  of  Glasgow  Bank  in  the  name  of  the 
said  firm  of  John  Innes  Wright  &  Company,  or  did  allow  the  over- 
drafts of  your  said  firm  to  he  continued  and  increased  to  the  amount 
of  £340,210,  7s.  3d.  or  thereby,  and  that  without  any  security,  or  at 
least  upon  wholly  inadequate  security ;  and  you  the  said  John  Innes 
Wright  did  thus,  then  and  there,  wickedly  and  feloniously,  and  in 
breach  of  the  trust  reposed  in  you  as  aforesaid,  and  in  breach  of  your 
duty  as  director  foresaid,  embezzle  and  appropriate  to  your  own  uses 
and  purposes,  or  to  the  uses  and  purposes  of  the  said  firm  of  John 
Innes  Wright  &  Company  above  designed,  of  which  you  were  at  the 
time  a  partner,  the  said  sums  of  £2746,  8s.  4d.  and  £340,210,  7s.  3d. 
sterling  or  thereby,  or  part  thereof,  received  by  and  entrusted  to  you 
as  aforesaid,  the  property  of  the  said  City  of  Glasgow  Bank,  or  of  the 
depositors  and  other  creditors  of  the  said  bank  : 

*  Likeas,  (VIII.)  you,  the  said  John  Stewart,  Lewis  Potter,  Eobert 
Salmond,  William  Taylor,  Henry  Inglis,  John  Innes  Wright,  and 
Bobert  Summers  Stronach,  or  one  or  more  of  you,  having,  on  the 
11th  day  of  July  1878,  or  on  one  or  other  of  the  days  of  that  month, 
or  of  June  immediately  preceding,  or  of  August  immediately  follow- 
ing, in  or  near  the  branch  office  of  the  said  City  of  Glasgow  Bank,  in 
or  near  Argyle  Street,  Glasgow,  received  from  John  Eamsay  of  Kil- 
dalton,  Islay,  distiller  in  Islay  and  Glasgow,  and  now  or  lately  resid- 
ing at  Kildalton  aforesaid,  and  been  entrusted  by  him  with  a  bill  of 
exchange  for  the  sum  of  £252,  7s.  sterling,  dated  Glasgow,  13th  June 
1878,  drawn  by  the  said  John  Kamsay  upon,  and  accepted  by,  the 
firm  of  Edward  Toung  &  Company,  then  and  now  or  lately  spirit- 
merchants,  Seal  Street,  Liverpool,  and  payable  four  month's  after 
date  at  the  office  of  Williams,  Deacon,  &,  Company,  bankers,  Lon- 
don, for  the  special  and  sole  purpose  of  retaining  the  said  bill  in  your 
custody  till  due,  and  of  collecting  payment  of  the  same,  when  due, 
from  the  debtors  therein,  on  behalf  of  the  said  John  Bamsay,  who 
was  not  then  or  afterwards  indebted  or  under  obligation  to  the  said 
City  of  Glasgow  Bank,  and  you,  the  said  John  Stewart,  Lewis  Potter, 
Bobert  Salmond,  William  Taylor,  Henry  Inglis,  John  Innes  Wright, 
and  Bobert  Summers  Stronach,  not  having  authority  to  make  use  of 
the  said  bill  of  exchange  above  libelled  for  any  other  purpose  than 
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that  of  collecting  payment  thereof  when  due  as  aforesaid,  yet  never-     1879. 
theless,  you,  the  said  John  Stewart,  Lewis  Potter,  Robert  Salmond,     NoTi^. 
William  Taylor,  Henry  Inglis,  John  Innes  Wright,  and  Robert  Sum-  ^-  ^• 
mere  Stronach,  did,  all  and  each  or  one  or  more  of  you,  on  the  11th         r. 
day  of  July  1878,  or  on  one  or  other  of  the  days  of  that  month,  or  of    Glasgow 
June  immediately  preceding,  or  of  August  immediately  following,  in   ^..^^^ 

or  near  the  said  branch  office  of  the  said  City  of  Glasgow  Bank,  in  or  — ^ — 

near  Aigyle  Street;  Glasgow,  or  in  or  near  the  said  head  office  of  the    jan.  2i.  ' 
said  City  of  Glasgow  Bank,  wickedly  and  feloniously,  steal  and  theftu-     Fraud, 
ously  away  take  the  bill  of  exchange  for  the  sum  of  £252,  7s.  above 
hbelled,  the  property  of  the  said  John  Ramsay,  and  did  endorse  and 
make  over,  or  cause  or  procure  to  be  endorsed  and  made  over,  the 
said  bill  of  exchange  above  libelled,  before  it  had  become  due,  to 
the  London  Joint  Stock  Bank,  London,  in  order  that  the  proceeds 
thereof  might  be  credited  to  the  said  City  of  Glasgow  Bank  in  account 
"with  the  said  London  Joint  Stock  Bank  as  a  payment  made  on  be- 
half of  the  said  City  of  Glasgow  Bank,  and  the  said  proceeds  were 
credited  accordingly:    Or  otherwise,  you,    the  said  John  Stewart, 
Lewis  Potter,  Robert  Salmond,  William  Taylor,  Henry  Inglis,  John 
lanes  Wright,  and  Robert  Summers  Stronach,  did,  all  and  each  or 
one  or  more  of  you,  time  and  place  last  above  libelled,  wickedly  and 
feloniously,  and  in  breach  of  the  trust  reposed  in  you  as  aforesaid, 
embezzle  and  appropriate  to  your  own  uses  and  purposes,  or  to  the 
uses  and  purposes  of  the  said  City  of  Glasgow  Bank,  the  said  bill  of 
exchange  last  above  libelled,  received  by  and  entrusted  to  you  as 
aforesaid,  or  the  proceeds  of  the  said  bill,  the  property  of  the  said 
John  Ramsay.'     [There  then  followed  nine  counts  in  similar  terms, 
applicable  to  other  bills  of  exchange  alleged  to  have  been  left  with 
the  City  of  Glasgow  Bank  for  collection,  and  to  have  been  discounted 
by  the  bank  in  London.] 

It  was  objected  to  the  relevancy,  on  behalf  of  the 
panels,  and  stated : — The  indictment  contained  five 
charges  in  the  major  proposition,  charging  three  nomi- 
nate oflFences,  viz.,  falsehood,  fraud,  and  wilful  imposi- 
tion, theft,  and  breach  of  trust  and  embezzlement ;  and 
the  innominate  offences — the  fabrication  and  falsification 
by  bank  directors  of  the  balance-sheets  of  the  bank  for 
the  purpose  of  concealing  and  misrepresenting  the  true 
state  of  its  affairs  with  intent  to  defraud,  and  the  using 
and  uttering  the  same  with  the  like  intent,  whereby 
members  of  the  company  and  of  the  public  were  deceived. 
And  there  were  seventeen  counts  in  the  minor  proposition 
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1^.    ij^  three  series.    The  first  series,  which  embraced  the  three 

N^-  22.    first  counts,  related  to  the  issuing  of  the  false  balance- 

AdTocate  shccts  during  the  years  1876,1877,  and  1 8 78,  and  appUed 

^uy  of    to  all  the  panels.     The  second  embraced  counts  four  to 

Di^^ra.  s^^®^  inclusive,  and  charged  the  overdrawing  of  accounts 

HighCourt,  by  ^^^  panels  Stewart,  Taylor,  Innes,  and  Wright.    The 

'•    third  series  included  the  charges  in  counts  eight  to  seven- 

'^^  '    teen  inclusive,  of  stealing  bills  which  had  been  sent  to 

the  bank  for  collection,  and  in  these  also  all  the  panels 

were  included. 

It  was  argued  that  the  innominate  charges  in  the 
major,  in  one  view,  amounted  simply  to  charges  of 
uttering  untruths  in  a  particular  form,  and  for  the 
purpose  and  with  the  result  of  producing  a  particular 
state  of  public  opinion.  That,  in  another  view,  they  were 
simply  charges  of  falsehood,  fraud,  and  wilful  imposi- 
tion, with  the  peculiarity  that  although  the  fraud  was 
committed  for  the  benefit  of  the  company,  the  eflfect  of 
the  fraud,  it  was  said,  was  to  injure  members  of  the 
public  and  of  the  company.  And  it  was  contended  that 
the  minor  proposition  did  not  contain  a  relevant  charge 
of  falsehood,  fraud,  and  wilful  imposition,  or  of  breach 
of  trust  and  embezzlement,  or  of  theft  or  of  any  crime 
nominate  or  innominate. 

With  reference,  first,  to  the  charges  in  the  first  series, 
which  related  to  the  issuing  of  false  balance-sheets,  it 
was  contended  that  the  falsehood  of  the  balance-sheets 
was  not  relevantly  averred,  and  that  that  part  of  the  libel 
was  wanting  in  specification,  contradictory,  and  unin- 
telligible. That  these  charges  had  been  framed  upon 
two  different  and  inconsistent  principles,  without  dis- 
criminating between  two  standards  of  truth,  or  giving 
the  panels  any  information  in  which  sense  the  statements 
were  alleged  to  be  false.  That  taking  the  charge  which 
related  to  the  year  1876  as  a  specimen,  the  balance-sheet 
for  that  year  was  said  to  be  false  in  eight  several  par- 
ticulars, which  were  specified,  but  that  the  specification 
left  it  doubtful  whether  the  particulars  were  false  in  the 
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sense  of  being  disconform  to  the  books  of  the  bank,  or  1^79. 
in  the  sense  of  being  disconform  to  the  facts ;  or  whether  No.  22. 
some  of  the  particulars  were  false  in  the  one  sense,  and  Advocate. 

V. 

some  of  them  false  in  the  other :  and  if  so,  which  of    cuy  of 

Gla^ow 

them  were  false  in  the  one  sense,  and  which  in  the  other.     Bank 

Directors. 

That  the  eight  enumerated  falsehoods  could  not  all  be  Hi  hcourt! 
false  in  the  same  sense,  that,  for  example,  article  three  and    •^•^^- 
article  eight  could  not  both  be  false  as  disconform  to    ^^^^' 
the  books,  or  both  false  as  disconform  to  the  facts,  that 
the  one  must  be  false  in  the  one  sense,  and  the  other 
false  in  the  other. 

Secondly,  That  article  eight  was  also  wanting  in  specifi- 
cation, and  did  not  specify  the  debts  which  were  irrecover- 
able. It  stated  that  the  balance-sheet  was  false  in  respect 
that  it  included  as  good,  bad  and  irrecoverable  debts  to 
an  amount  far  exceeding  the  whole  capital  of  the  bank — 
the  capital  of  the  bank  being  one  million,  and  the  whole 
debts  said  to  have  been  overstated  being  about  eleven 
millions,  viz.,  eight  millions  odds  in  the  balance-sheet, 
and  two  millions  odds  more  which  ought,  it  was  said,  to 
have  been  added — and  that  what  the  prosecutor  alleged 
was,  that  out  of  this  eleven  millions  one  million  odds  was 
bad  and  irrecoverable,  but  he  left  the  accused  to  find 
out  which  of  the  eleven  millions  was  to  be  founded  upon 
as  bad  and  irrecoverable.  That  that  was  not  sufficiently 
specific  to  enable  the  accused  to  meet  the  charge.  Inglis 
V.  Douglas  and  others,  Directors  of  the  Western  Bank^ 
Jan.  21, 1860, 22  D.  605.  That  that  was  a  civil  action  for 
damages  by  a  shareholder  of  that  bank  in  respect  of  his 
having  been  induced  to  purchase  shares  by  false  and 
fraudulent  representations  contained  in  the  two  last 
balance-sheets  of  the  bank  ;  and  it  was  averred  in  that 
case  that  bad  and  irrecoverable  debts — which  were  speci- 
fied, and  the  amounts  in  which  they  were  '  desperate  and 
irrecoverable'  under  each  specified  heading  were  also 
stated — ^were  included  in  certain  headings  in  these  bal- 
ance-sheets, which  set  forth  the  assets  of  the  bank.  But 
upon  objection,  it  was  held  that  the  condescendence 
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1879.  was  defective  in  specification ;  that  the  balances  and 

No.  22.  particular  debts  themselves  which  were  bad  and  irre- 

Advocate,  covcrablc  ought  also  to  have  been  specified,  and  that 

City  of  it  was  not  suflScient  to  state  that  the  bad  and  irre- 

Bank  coverable  debts  amounted  to  so  much  (one  million),  and 

Direotore.  .  /  ' 

Hi  hcoart  ^^^®  P^^  ^^  othcr  dcbts  amounting  in  all  to  so  much 
^"^^  ^^-  (three  millions),  as  they  could  not  be  identified  and  dis- 
^'*"^'  tinguished  from  the  other  two  millions ;  and  a  new 
record  was  ordered  to  be  made  up.  It  was  therefore 
contended  that  if  the  defenders  in  that  civil  action  were 
entitled  to  know  which  million  out  of  three  millions  of 
debt  was  to  be  brought  against  them  as  bad  and  irre- 
coverable, a  fortiori  the  panels  were,  in  this  criminal  case, 
entitled  to  know  which  million  out  of  eleven  millions 
of  debt  was  alleged  to  be  bad  and  irrecoverable — that  the 
accused  were  entitled  to  know  what  were  the  individual 
debts  to  which  the  charges  applied,  and  what  the  accounts 
in  the  books  were  that  were  to  be  founded  on.  That  on 
these  grounds  article  eight  fell  to  be  deleted  from  want 
of  specification.  And  that,  further,  if  that  were  so,  then 
articles  six  and  seven  must  fall  along  with  it,  because  the 
therein  alleged  loss  of  the  reserve  fund,  and  the  absence 
of  any  profit  made  during  the  year,  depended  entirely 
upon  the  estimate  to  be  made  of  the  assets  of  the  com- 
pany— ^that  was  to  say,  of  the  outstanding  debts.  That  it 
was  not  said  that,  treating  all  the  outstanding  debts  as 
good,  there  was  yet  no  reserve  fund  and  no  profits,  nor 
that  the  books  did  not  show  a  reserve  fund  or  profits  to 
the  amount  stated.  That  the  books  must  have  brought  out 
these  amounts,  otherwise  there  could  be  no  balance.  That 
the  charges  therefore  depended  on  each  other,  and  if  article 
eight  was  bad  for  want  of  specification,  articles  six  and 
seven  must  fall  on  the  same  ground ;  and  that  the  prose- 
cutor, if  precluded  from  proving  under  article  eight  bad 
and  irrecoverable  debts  of  which  he  had  given  the  accused 
no  specification,  could  not  be  allowed  to  lead  the  same 
evidence  without  notice  as  regards  articles  six  and 
seven. 
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That  the  avennents  in  these  diflFerent  articles  were  also    ^^' 
irrelevant  from  being  contradictory  and  unintelligible.    ^-^ 
That  article  one  said  that  the  deposits  of  the  bank  were  Advocate, 
understated,  and  that  standing  alone  that  article  was  not    city  of 
an  intelligible  basis  for  a  charge  of  fraud.     That  such  an  p.®*"^^ 
understatement  could  not  tend  to  defraud  any  one  ;  that  Highcourt' 
a  bank  with  ten  millions  of  deposits  might  very  well  have   ^•''^'' 
appeared  more  prosperous  than  a  bank  with  eight  mil-    ''-'' 
lions.  And  that  the  same  applied  to  article  three.  That  it 
was  there  said  that  bills  of  exchange,  credit  accounts,  &c., 
were  understated  to  the  extent  of  £2,698,000 — that  was 
to  say  that  the  assets  were  understated  to  that  extent — 
and  that  in  article  eight  these  same  assets,  it  was  said, 
were  overstated  to  the  extent  of  over  a  million.     That  in 
the  one  article,  therefore,  the  assets  under  head  one  of  the 
Wance-sheet  were  said  to  have  been  understated,  and  in 
article  eight  the  same  assets,  under  the  same  head,  were 
said  to  have  been  overstated ;  and  that  if  effect  was  given 
to  article  three,  the  item  £8,787,804  in  head  one  of  the 
balance-sheet  ought  to  have  been  £7,787,804.     That,  on 
the  whole,  it  would  appear  that  it  was  intended  to  be  said 
that  the  first  five  items  were  false  as  being  disconform  to 
the  books,  and  that  the  last  three  items  were  false  as  dis- 
conform to  the  facts,  but  that  there  was  no  means  pro- 
vided for  ascertaining  in  what  sense  any  particular  false- 
hood was  false.     That,  therefore,  this  part  of  the  libel 
failed  from  ambiguity  and  uncertainty. 

But  that  assuming  that  the  balance-sheets  were  false, 
the  Ubel  was  irrelevant  in  respect  that  it  did  not  set  forth 
that  they  were  issued  for  the  purpose,  and  with  the  result, 
which  the  law  required  in  order  to  constitute  the  crime  of 
falsehood,  fraud,  and  wilful  imposition.  That  the  balance- 
sheets  were  not  said  to  be  false  in  the  sense  in  which 
forged  documents  were  false ;  they  were  not  said  to  be 
fictitious,  or  other  than  genuine  documents  issued  by  those 
having  a  right  to  issue  them  ;  nor  were  they  said  to  be  false 
documents  issued  by  persons,  like  messengers-at-arms  or 
notaries,  holding  a  public  office.     That  the  accused  were 
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1^79.  managers  of  a  trading  company,  and  they  were  charged 
No.  22.  with  issuing  statements  to  the  shareholders  and  the 
Advocate,  public  in  regard  to  the  company's  affairs  which  were,  it 
City  of  was  said,  false  in  the  sense  of  being  mendacious :  and 
Bank     that  simple  falsehood  was  only  a  relevant  basis  of  a 

Directors.  x  ./ 

^^^  criminal  charge  when  it  was  averred  to  have  been  used 
'^*°-  ^*-  as  a  means  of  obtaining  patrimonial  gain  or  advantage 
^~"*^'  at  the  expense  and  to  the  injury  of  some  other  person. 
That,  in  other  words,  if  forgery  and  breach  of  mimus 
ptiblicum  were  excluded,  the  only  remaining  category 
under  which  falsehood  could  be  recognised  with  a  view 
to  criminal  proceedings,  was  what  Hume  called  '  fraud,' 
or  *  cheating,'  which  included  the  element  of  profit. 
Hume,  vol.  i.,  p.  172;  Jarnes  Wilkie,  Stirliug,  Sept 
13,  1873,  Couper,  vol.  ii.  p.  323.  That  the  essen- 
tial elements  of  that  crime  were  (1)  falsehood ;  (2)  patri- 
monial gain  and  patrimonial  loss  resulting  from  the 
falsehood ;  (3)  the  employment  of  the  falsehood  for  the 
purpose  of  obtaining  the  patrimonial  gain,  and  produc- 
ing the  patrimonial  loss.  That  the  indictment  ought 
therefore  to  have  set  forth,  in  the  first  place,  wrongful 
results  which  were  produced  by  the  publication  of  the 
balance-sheets  involving  patrimonial  gain  and  patri- 
monial loss ;  but  that  it  failed  to  do  so.  That  the  first 
result  set  forth  was,  that  the  members  of  the  company 
were  induced  to  retain  the  shares  held  by  them ;  but 
that  that  did  not  import  any  gain  either  to  the  directors 
or  to  the  company,  nor  any  loss  or  injury  to  the  persons 
said  to  be  thereby  defrauded ;  for  a  shareholder  was 
nob  entitled  to  have  information  which  would  have 
enabled  him  to  have  sold  his  shares  in  the  market  to 
the  disadvantage  of  a  purchaser  from  whom  the  in- 
formation  was  withheld  :  that  if  the  truth  had  been 
told  to  the  public,  the  shareholder  must  have  retained 
his  shares ;  and  if  the  shares  were  unsaleable,  nobody 
suffered  harm.  That  it  was  impossible,  therefore,  to  say 
that  he  suffered  loss.  That  it  was  not  said  by  the  prose- 
cutor that  the  shareholders  suffered  loss  because  of  their 
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having  been  prevented  from  taking  steps  to  have  the    ^^'^^' 
company  wound-up,  and  the  debts  paid.   That  if  that  had    ^°-  ^ 
been  the  wrong  meant  to  have  been  charged,  it  would  re-  Advocate 
quire  to  have  been  averred.  That  what  was  said  was  that  ^^^  ^ 
the  shareholders  were  induced  to  retain  their  shares  as  t^.®*"*' 

Directors. 

opposed  to  selling  or  transferring  them ;  and  that  the  HighCourt, 
averment  was  irrelevant  in  respect  that  it  did  not  involve    ^^^'*^^' 
the  allegation  of  any  wrong  sustained  by  the  persons  said 
to  have  been  defrauded.     Dobie  v.  The  Directors  of  the 
Edinhurgh  and  Glasgow  Bank,  March  4, 1859, 21 D.  624, 
31  ScJur.  338;  Cullenv.  The  Directors  of  the  Edinburgh 
and  Glasgow  Bank,  Feb.  16, 1861 ,  23  D.  574, 33  Sc.  Jur. 
162;  July  29, 1862,  4  Macq.  424, 24  D.  (H.L.)  10,  34  Sc. 
Jut.  728.     That  further,  the  next  result  was,  it  was  said, 
that  many  of  the  public,  including  Eobert  Craig,  &c.  &c., 
were  induced  to  acquire  the  stock  of  the  bank ;  and  that 
if  the  allegation  had  been  that  many  of  the  public  had  been 
induced  to  buy  stock  from  the  company,  the  averment 
would  have  been  relevant.    But  that  the  allegation  being 
that  by  means  of  false  statements  the  directors  influenced 
transactions  between  third  parties,  whereby  the  seller  was 
benefited  and  the  buyer  injured,  while  the  bank  was  in 
no  way  benefited,  the  charge  was  irrelevant,  as  that  had 
never  been  held  to  amount  to  a  crime  by  the  law  of  Scot- 
land.    That  such  a  transaction  involved  no  gain  to  the 
bank ;  the  bank  only  lost  a  transferer,  and  gained  a  trans- 
feree.  That  the  third  result  averred  was  that  members  of 
the  public  were  thereby  induced  to  deposit  money  in  the 
bank,  to  the  great  loss  and  prejudice  of  said  members. 
But  that  the  question  was,  Did  the  depositors  lose  ?  and 
wherein  did  their  loss  consist  ?     That  there  was  there 
patrimonial  gain  to  the  company  averred ;  but  there  was 
no  averment  of  injury  sufiered  by  the  depositors :  that 
it  was  remarkable  that,  with  the  exception  of  a  statement 
in  article  eight,  which,  as  had  been  already  contended, 
was  irrelevant,  and  ought  to  be  deleted,  the  libel  con- 
tained no  averment  that  the  bank  was  insolvent,  nor 
even  an  averment  that  it  had  stopped  payment;  and 
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^^'    that,  therefore,  it  contained  no  averment  which  implied 
^^    that  depositors  were  injured  ;  that,  ftom  anything  that 
AdTocate.  appeared,  they  might  be  paid  whenever  they  demanded 
Giiliol  their  deposits.  ^, 

Distort  "^^^^  further,  it  did  not  appear  from  the  indictment 
HighCourt,  that  the  false  representations  were  made  for  the  purpose  of 
^^^^  producing  the  results  above  referred  to.  That  the  aver- 
ment that  the  balance-sheets  were  issued  for  the  purpose 
of  concealing  and  misrepresenting  the  true  state  of  the 
company's  affairs  was  not  an  averment  that  the  directors 
published  the  balance-sheets  for  the  purpose  of  inducing 
depositors  to  deposit,  or  for  the  purpose  of  obtaining 
otherwise  any  patrimonial  gain  to  themselves  or  to  the 
company.  And  that  on  the  whole,  therefore,  there  being 
no  relevant  averment  made  that  the  falsehoods  were 
either  fabricated,  and  used  or  uttered  while  knowing 
them  to  be  false,  for  the  purpose  and  with  the  result  of 
obtaining  patrimonial  gain,  or  of  inflicting  patrimonial 
injury,  there  was  not  set  forth  in  the  indictment  a 
relevant  charge  of  fraud.  That  supposing  even  that  the 
balance-sheets  were  issued  for  the  purpose  of  tiding  over 
a  difficulty,  and  the  directors  ran  the  risk  of  exposing 
persons  to  loss  in  the  event  of  their  not  succeeding ;  that 
although  that  might  be  wrong,  it  was  not  an  offence 
against  property  unless  the  result  was  to  cause  patri- 
monial loss  to  some  person,  and  patrimonial  gain  to 
another.  That  it  was  not  sufficient  to  state  that  certain 
results  followed ;  it  must  also  be  stated  that  these 
results  were  intended  to  be  obtained  by  means  of  the 
false  statements.  James  Wilkie,  Stirling,  Sept.  13, 
1873,  Couper,  vol.  ii.,  p.  323. 

Further,  that  if  the  contention  was  right  that  there 
was  no  relevant  offence  set  forth  in  the  minor  proposi- 
tion amounting  to  falsehood,  fraud,  and  wilful  imposi- 
tion, as  omitting  the  elements  referred  to,  the  innomi- 
nate charges,  being  offences  against  property,— and  it 
being  an  essential  element  of  these  ojGS^ces  also  that 
patrimonial  loss  and  patrimonial  gain  should  be  averred 
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as  resulting  from  the  falselioods — the  libel  failed  to  set    ^^^^' 
forth  what  was  necessary  to  constitute  these  oflFences  also.    ^o.  22. 
That  it  was  essential  to  these  charges  also,  as  laid  in  the  Advocate 
major  proposition,  that  the  members  of  the  company  and  ^1^  ®^ 
the  public  were  defrauded  ;  and  that  as  the  only  respect  j^?^^^ 
in  which    the   shareholders   or   the  public   were  said  HighOourt, 
to  have  been  defrauded  was,  as  had  already  been  con-  '^*°'  ^*' 
tended,  by  the  members  of  the  company  having  been      '*" 
induced  to  retain  their  shares,  it  followed — if  the  argu- 
ment submitted  upon  the  irrelevancy  of  the  minor  with 
reference  to  the  charge  of  fraud  was  well  founded — that 
upon  tiiat  separate  ground  there  was  no  relevant  charge 
Bet  forth  amounting  to  these  innominate  ojflfences,  as  there 
was  no  relevant  case  of  fraud  upon  members  of  the  com- 
pany or  of  the  public  stated. 

It  was  objected,  also,  to  the  relevancy  of  the  fourth 
charge  and  the  other  charges  in  the  minor  relating  to  the 
overdrafts,  (ist)  that  there  was  no  relevant  averment  of 
anj  duty  on  the  part  of  the  directors,  either  under  the 
hank  contract  or  at  common  law,  not  to  allow  overdrafts 
without  security,  or  adequate  security.  That  these  charges 
were  alike,  except  that  in  those  against  the  panels  Innes 
and  Wright  these  panels  were  charged  with  continuing  to 
overdraw  their  accounts  after  they  became  directors — ^that 
was  to  say,  with  failing  to  pay  up  their  overdrafts  as  soon 
as  they  became  directors.  It  was  contended  that  if  these 
charges  were  held  to  be  relevant,  it  would  amount  to 
this,  that  whenever  a  man  became  a  bank  director  he 
was  not  to  |iave  the  banking  facilities  that  other  persons 
had,  and  was  bound  to  pay  up  immediately  any  balance 
which  might  happen  to  stand  against  him  in  the  books 
of  the  bank.  That  it  was  not  averred  that  these  advances 
were  made  out  of  the  ordinary  course  of  business ;  neither 
was  it  said  that  the  directors  conspired  together  in  order 
to  allow  each  other  to  overdraw ;  nor  was  there  any  tamper- 
ing with  the  permanent  officials  of  the  bank  alleged. 
That  it  was  not  set  forth  when  the  overdrafts  were  made ; 
nor  said  that  they  were  known  to  the  panels ;  nor  was  it 
vo>.  IV.  K 
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'    said  that  the  overdrafts  had  not  been  duly  repaid ;  nor  that 

h!'m!*    *^®  panels  were  insolvent,  or  that  they  were  not  ready 
Advooato  ^  repay.     Nor  was  it  said  that  there  was  no  security, 
GiMgMT  ^^  *^^*'  ^'^y  1^^  had  accrued  to  the  bank.    That  all  that 
oSSort.  ^^^  ^^^  ^^  th'^t  ^^^  security  was  wholly  inadequate ; 
H^huourt,  and  it  was  not  said  that  the  panels  knew  that  it  was 
'^~ — L-  inadequate.    That  it  must  always  be  a  question  of  opinion 
what  was  adequate  security ;  and,  if  the  charges  were 
sustained,  a  matter  of  opinion  to  be  determined  ex  post 
facto.   That  it  was  not  even  said  how  the  securities  came 
to  be  inadequate.      That  what  the  charges,    in  short, 
amounted  to  was,  that  for  a  bank  director  to  overdraw 
his  account,  or  the  accounts  of  his  firm,  on  inadequate 
security  amounted  to  embezzlement — the  inadequacy  of 
the  security  being  to  be  determined  ex  poslfcicto.    That 
such  a  proposition  was  preposterous,  and  still  more  so 
in  the  cases  of  Mr.  Wright  and  Mr.  Inglis,  who  were 
charged  with  having  continued  to  overdraw  their  accounts 
after  they  became  directors :  and  that  it  was  not  relevant 
to  allege  that  these  panels  had  allowed  the  overdrafts 
standing  against  them  or  their  firms  to  be  continued 
after  they  became  directors ;   that  the  relationship  of 
debtor  and  creditor  had  been  legally  constituted  between 
them  and  the  bank,  and  that  that  relationship  had  not 
been  altered  by  the  circumstance  of  their  having  after- 
wards become  directors.     That  there  was  no  duty  upon 
the  directors,  either  under  the  contract  of  copartnery  or 
at  common  law,  not  to  allow  overdrafts  to  be  made  even 
upon  wholly  inadequate  security.    That  it  was  the  main 
business  of  a  bank  to  make  advances  without  security, 
or  on  what,  in  the  ordinary  and  proper  sense  of  the 
term,  was  no  security,  viz.,  on  the  personal  credit  of  the 
boirower.  The  Western  Bank  v.  Bairds.  March  20, 1862, 
24  D.  p.  859,  opinion  of  the  Lord  Justice-Clerk,  at  p. 
905.     That  there  was  therefore  no  relevant  averment  of 
duty  upon  which  to  found  such  a  charge  as  was  made. 
That  there  wajs  no  room  for  a  charge  of  breach  of  trust 
and  embezzlement.     That  it  was  not  the  case  that  the 
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money  of  the  bank  was  entrusted  to  the  directors ;  it    1^- 
was  entrusted  to  the  bank ;  that  the  directors  were  tnis-    ^a  22. 
tees  of  powers  merely.     That  the  species  facti  averred  AdTocat* 
disclosed  therefore  an  act  innocent  in  itself,  which  could    city  of 

Glasgow 

not  be  rendered  criminal  by  the  mere  addition  of  epithets,  j^^"*^ 
Bae  V.  Linton,  High  Court,  Dec.  11,  1874,  Couper,  vol.  Highconrt, 
iii.,  p.  67.  J^-  ^^'  \ 

Lastly,  it  was  contended,  vith  reference  to  the  charges    *'*"**' 
of  theft  contained  in  counts  eight  to  seventeen  inclusive,     ^ 
that  these  did  not  contain  a  relevant  averment  of  any 
offence,  or  at  least  of  theft.     That  the  charges  were  sub- 
stantially the  same  as  were  contained  in  the  petition  for 
bail  (see  p.  135),  and  that  the  argument  that  was  sub- 
mitted upon  that  petition  was  applicable.     That  the  only 
difference  was  that  in  the  petition  the  bank  was  averred 
to  be  insolvent  at  the  time  of  the  alleged  thefts,  while  in 
the  indictment  there  was  no  such  averment ;  also  that 
^m  the  petition  it  appeared  that  some  of  the  bills  were 
payable  elsewhere  than  in  London,  while  from  the  indict- 
ment it  appeared  that  they  were  all  payable  in  London. 
That  all  that  the  charges  in  the  indictment  involved  was 
that  the  bills  were  sent  to  London  prematurely — that  the 
bank  did  prematurely  what  they  were  bound  to  do  in  due 
course.   That  the  bills  had  been  endorsed  to  the  bank,  and 
that  the  eudorsation  by  the  bank  was  an  authority  to  the 
London  bank  to  collect,  just  as  the  drawers  endorsation 
was  an  authority  to  the  City  of  Glasgow  Bank  to  collect, 
without  which  the  drawees  might  have  demurred  pay- 
ing.   That  it  was  contemplated  by  the  transaction  be- 
tween the  bank  and  its  customers,  the  drawers  of  the 
bills,  that  the  bills  should  be  sent  to  London,  and  their 
proceeds  credited  to  the  City  of  Glasgow  Bank  by  its 
agent,  the  London  bank,  and  that  thereafter  the  Glas- 
gow bank  should  credit  their  customer  with  the  proceeds. 
That  it  was  not  said  that  the  drawers  of  the  bills  did  not 
get  credit  for  their  amounts  as  soon  as  they  were  collected, 
and  there  was  nothing  in  the  charge  to  show  that  the 
bank  got  any  benefit  from  the  bills  until  they  fell  due. 
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1879.    That  sending  them  to  London  before  they  became  due, 

^0-22.    coupled  with  the  endorsaticn  of  the  bills,  was  all  that 

idTocate  ;^as  alleged,  and  that  that  did  not  amount  to  breach  of 

^/^y<>'    trust  and  embezzlement.     That,  at  all  events,  it  did 

Glasgow  '  ' 

Bank     xiot  amouut  to  theft.     That  by  the  nature  of  the  trans- 

uiifhcourt,  action  between  the  bank  and  its  customer,  it  was  not 

^an^^L^  contemplated  that  the  proceeds  of  the  bills  should  be 

paid  in  forma  specifica.     That  the  bills  were  endorsed 

to  and  were  in  the  lawful  possession  of  the  bank  upon  a 

title  of  property  in  them ;  that  the  bank  was  therefore 

not  the  custodiers  merely  of  the  bills,  but  in  the  lawful 

possession  of  them.     That  even  supposing,  therefore,  it 

could  be  held  that,  in  the  circumstances,  the  amounts 

.    of  the  bills  had  been  embezzled,  it  never  could  be  said 

that  either  the  bills  or  their  proceeds  had  been  stolen. 

At  the  close  of  the  argument  the  Lord  Advocate  inti- 
mated that  he  withdrew  the  eighth  particular  as  consti- 
tuting a  separate  statement  with  reference  to  each  of  the 
three  balance-sheets,  and  the  Court  desired  him  to  con- 
fine his  reply  to  the  questions  raised  by  the  objections 
stated  to  the  charges  relating  to  the  overdrafts,  and 
especially  to  the  objections  to  the  charges  as  laid  against 
Mr.  Wright  and  Mr.  Inglis. 

The  Lord  Advocate  replied  : — That  there  were  some 
peculiarities  in  the  case  of  Mr.  Innes  Wright  as  re- 
garded these  charges,  and  that  Mr.  Inglis  was  substan- 
tially in  the  same  position ;  but  that  taking  the  case  of  the 
panel  Taylor  first,  the  allegation  made  by  the  Crown  was 
simply  that,  being  a  director  of  the  bank  during  the 
last  few  years  of .  its  existence,  and  in  that  capacity  a 
duty  being  incumbent  upon  him,  viz.,  not  to  allow  over- 
drafts to  be  made  without  security,  or  upon  wholly 
inadequate  security,  and,  in  particular,  not  to  aUow  such 
overdrafts  to  be  made  without  security,  &c.,  by  himself 
or  by  his  firm  ;  and  he,  Taylor,  having  in  his  capacity  as 
director,  along  with  the  other  directors,  been  entrusted 
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by  the  depositors,  &c.,  of  the  bank  with  large  sums  of    1^^- 
money  in  order  that  the  same  might  be  employed  in  the    No.  22. 
ordinary  business  of  banking,  yet  nevertheless,  taking  Advocau 
advantage  of  his  official   position,  he  did   overdraw,   ^l^y^j^ 
or  cause  to  be  overdrawn,  the  account  current  or  cash  i>irect«in». 
credit  account  standing  in  his  name  or  in  name  of  his  "j^^^.^"^'' 
firm,  and  that  without  security,  or  upon  wholly  inade-  "FT^d. 
quate  security,  and  did,  in  breach  of  the  trust  imposed 
upon  him,  and  of  his  duty  as  a  director,  embezzle  the 
sum  80  overdrawn. 

It  was  contended,  in  the  first  place,  that  inadequate 
security  plainly  meant  security  substantially  and  mani- 
festly inadequate  not  only  from  the  outset,  but  through- 
out   That,  secondly,  with  regard  to  the  averment  of 
duty,  it  was  not  either  usual  or  necessary  in  a  criminal 
indictment  to  libel  the   source  from  which   the  duty 
sprang;   it  was  enough  to  say  that  there  was  such  a 
duty;  that  its  source  and  nature  was  a  matter  for  proof. 
Tjhat  the  contract  of  copartnery  of  the  bank,  would  be  put 
in  evidence ;  and  if  the  evidence  offered  by  the  Crown 
failed  to  support  the  averment  of  duty  in   the  libel, 
there  would  be  an  end  to  that  part  of  the  case ;  because 
the  duty  averred  was  at  the  basis  of  the  charge :  but 
that  the  averment  was  perfectly  sufl&cient.     That  the 
case  of  The  Western  Bank  v.  Bairds,  referred  to,  was 
not  an  apposite  authority.     That  the  observations  from 
the  Bench  in  that  case,  founded  upon,  relative  to  making 
advances  without  security,  had  reference  to  the  circum- 
stances of  that  case,  and  did  not  support  the  contentions 
made.     That  the  objectors  to  the  relevancy  had  used  the 
expression  *  personal  security  '  in  its  popular  and  not  its 
legal  sense.      That  where  a  bank  contract  stipulated 
that  advances  should  not  be  made  without  real  or  per- 
sonal security,  personal  security  did  not  mean  personal 
credit,  but,  that  there  should  be  security  taken  in  the  form 
of  an  obligation  by  some  other  person  that  if  the  party 
failed  to  pay  that  person  would  make  payment  forth- 
coming.    That  what  took  place  in  the  Bairds  case  was 
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^^'    that  it  was  averred  in  the  case  that  advances  had  been 
No.  22.    made  to  certain  unnamed  persons  and  firms  improperly 

Ma 

Adtocate  and  illegally,  and  contrary  to  the  provisions  of  the  con- 
City  of   tract  of  copartnery  of  the  bank ;  and  that  the  averment 
Bank     having  been  held  to  be  loose  and  irrelevant,  the  pur- 
High  Court  ^^^^  proposed  to  amend  it  by  specifying  the  cash  credit 
^*°'  '^^'   accounts  which  were  overdrawn,  and  the  amounts  of  the 
*^"^-    overdrafts,  together  with  the  particular  clause  of  the 
contract  which  they  were  prepared  to  allege  had  been 
contravened :  and  that  that  was  not  allowed,  because  it 
involved  too  great  a  change  of  the  case  against  the  defen- 
ders.   But  that  the  averments  in  the  indictment  did  not 
correspond  to  the  irrelevant  averments  in  that  case,  but 
to  the  averments  it  was  proposed  to  substitute  for  them. 
That  the  averment  of  duty  was  quite  sufiBcient.     The 
directors  being,  it  was  said,  entrusted  by  the  corpora- 
tion  of  the  bank  with  its  funds  for  the  purpose  of 
employing  them  in  the  ordinary  business  of  banking,  it 
was  clearly  stated  that  that  which  was  a  plain  duty 
incumbent  upon  them  in  the  case  of  a  third  party  was  a 
very  plain  duty  in  the  case  of  a  director.     That  the  law 
did  not  permit  directors  of  such  companies  to  give  them- 
selves banking  accommodation  upon  terms  on  which  they 
could  not  give  it  to  anybody  else.     That  the  charge  in 
the  indictment  was  that  the  panel  Taylor,  being  a  director 
and  assuming  the  authority  of  a  director  of  the  bank, 
used  that  power  to  overdraw  the  account  of  his  firm 
with  the  bank  without  giving  any  security,  or  at  least 
on  wholly  inadequate  security ;  that  he,  Taylor,  did  that 
at  his  own  hand,  without  consulting  his  co-directors,  and 
whether  they  were  willing  or  not ;  that,  availing  himself 
of  his  position  as  a  director,  he  took  the  money  of  the  bank 
in  the  shape  of  overdrafts  without  adequate  security,  just 
as  if  the  funds  of  the  bank  had  been  committed  to  him 
individually  for  that  purpose :  and  that  that  was  just  the 
same  thing  as  if  it  had  been  alleged  that  certain  persons, 
being  trustees  upon  a  trust  estate,  and  having  the  trust 
property  in  their  constructive  possession,  through  their 
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factor,  one  of  them  went  to  the  factor  and  got  from  him  a    1^- 
portion  of  the  trust  property  (which  the  factor,  of  course,    Vo,'^ 
could  not  refuse),  and,  in  contravention  of  the  purposes  of  AdTocau 
the  trust,  applied  it  to.  his  own  uses  and  purposes.  That  the    city  of 
funds  of  the  bank  were,  in  like  manner,  in  possession  of  _Bank 

IT  -1  r        1  -1        nirectow. 

the  durectors  m  the  same  sense  as  trust  funds  were  m  the  ^.^^^,^— -^ 
possession  of  trustees :  the  tellers  and  other  officials  of  i^^*\_ 
the  bank  were  in  the  possession  and  custody  of  the      "** ' 
funds,  and  these  officials  were  under  the  control  of  the 
directors,  who  themselves  thus  held  the  funds.    That  the 
pro  indiviso  right  entitled  any  one  director  to  control  the 
officials  of  the  bank,  and  it  was  quite  relevant  to  allege 
that  Taylor,  and  the  other  directors  charged,  did  that  at 
their  own  hands  without  consulting  their  co-directors. 
That  if  any  one  director  possessed  himself  of  the  trust 
funds  wrongfully,  he  violated   the  trust  obligation  as 
much  as  if  he  were  acting  along  with  the  whole  body 
of  the  directors.     That  if  a  trustee  did  an  act  singly — 
it  might  be  against  the  wishes  of  the  other  trustees — 
in  contravention  of  the  trust,  which  would  be  a  breach 
of  duty  in  every  single  member  of  the  body  were  they 
to  do  it  collectively,  it  was  not  the  less  an  act  of  con- 
travention of  the  trust  that  he  did  it  singly.     That  the 
charge,  therefore,  by  the  Crown  in  the  indictment,  that 
Mr.  Taylor,  acting  singly — in  his  position  and  under 
the  cover  of  his  position  as  a  director — taking  advantage 
of  his  trust  capacity — obtained  credit  illegitimately  by 
overdrawing  the  account  of  his  firm  without  giving  ade- 
quate security,  was  perfectly  relevant.     That  where  a 
credit  was  obtained,  and  an  account  overdrawn  legiti- 
mately by  a  director,  he  was  liable  to  account  merely, 
and  his  obligation  to  the  bank  and  to  the  public  might 
be  discharged  in  that  way  :  but  that  where  the  director 
of  a  bank,  under  cover  of  the  position  he  held,  at  his 
own  hand,  obtained  credit  illegitimately,  he  committed  a 
crime,  and  that  that  crime  was,  it  was  submitted,  rele- 
vantly libelled  as  breach  of  trust  and  embezzlement. 
That  the  charges  against  Mr.  Inglis  and  Mr.  Wright 
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1879.    ^Qxe  also  relevant.     That  the  allegations  against  them 

No  2i,    were,  that  when  they  became  directors  they  were  owing 

Advocate  moncy  to  the  bank,  and  that  instead  of  reducing  the  debt 

City  of    they  increased  it.  And  it  was  contended,  that  when  these 

Glasgow  •^  ' 

Di^ctors  g^^^l®^®^  became  directors  an  entirely  different  duty  on 

HighCourt  ^^^  V^^  arose.    That  they  came  under  an  obligation  not 

*^"'  ^^'    any  longer  to  permit  to  be  done  that  which  they  had  pre- 

"** '    viously  done  with  the  consent  of  the  directors.     That  as 

directors  they  had  undertaken  a  trust  in  a  question  with 

the  bank,  and  that  it  was  their  duty  to  guard  it. 

At  advising — 

The  Lord  Justice-Clerk. — The  question  we  have  to 
decide  is,  whether  the  public  prosecutor  has  stated  in 
this  indictment  facts  which  are  relevant  to  go  to  proof 
— ^whether  the  facts  stated  here  are  to  be  inquired  into 
by  a  jury.  My  Lords,  a  great  many  important  and 
serious  matters  were  raised  by  the  counsel  for  the 
prisoners.  Many  of  them  were  considerations  of  very 
great  weight,  which  will  require  to  be  carefully  dealt 
with  when  the  case  goes  to  the  investigation  of  the 
facts,  and  for  that  reason  I  think  probably  it  will  be 
desirable  not  to  enter  at  length  into  these  considerations, 
which,  though  they  had  a  material  bearing  upon  the 
question  of  relevancy,  will  also  have  a  material  bearing 
upon  the  facts  when  disclosed.  At  a  later  stage  of 
these  proceedings  it  may  be  necessary  to  resume  them  at 
length ;  but,  in  the  meantime,  I  shall  simply  announce 
my  own  opinion — and,  I  believe,  that  of  your  Lordships 
— on  the  various  objections  that  have  been  taken  to  the 
different  heads  of  this  indictment  in  their  order.  The 
indictment  itself  deals  substantially  with  three  classes  of 
offences.  I  forbear  at  present  to  go  into  them  techni- 
cally ;  but  I  simply  state  them  as  they  appear  upon  the 
general  complexion  of  the  indictment.  The  first  of  these 
is  the  falsification  of  the  balance-sheets  of  this  joint  stock 
banking  company,  and  the  making  of  false  statements 
to  the  shareholders  of  the  bank  and  to  the  public.    The 


Fraud. 
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second  is  the  obtaining  of  advances,  on  the  part  of  the  1^- 

directors,  out  of  the  funds  committed  to  their  care  for  No.  ^2. 

the  purposes  of  the  banking  company,  on  terms  and  con-  Advocate 

ditions  not  authorised  by  the  duty  which  they  held  to-  city  of 

J  ^  •'  ^        Glasgow 

wards  the  company  :  and  the  third  is  the  theft  of  certain  ^.b*"^ 

Directors. 

bills  of  exchange  which  were  entrusted  and  confided  to  HighOourt, 
the  directors  for  the  purpose  of  collection  by  the  credi-  ^^'  '^\: 
tors  in  these  biUs.  To  the  charges  under  these  three 
heads  objections  have  been  taken  in  this  discussion  on 
the  relevancy.  In  regard  to  the  first  of  them,  which  is 
a  charge  of  falsifying  the  statements  made  to  the  share- 
holders of  the  state  of  the  finances  of  the  bank,  the  main 
objection  that  was  taken  was  that  of  want  of  specifica- 
tion in  the  eighth  particular  or  subdivision  of  the  charge. 
That  eighth  subdivision  charges  the  whole  of  the  direc- 
tors with,  falsely  stating,  as  good,  bad  and  irrecoverable 
debts  to  an  amount  far  exceeding  the  whole  capital  stock 
^i  the  bank.  It  was  admitted  that  the  debts  were  not 
specified.  The  objection  certainly  appeared  to  be  for- 
midable, and  the  Lord  Advocate  has  accordingly  ex- 
punged that  particular  from  his  indictment.  What  the 
effect  of  that  may  be  upon  the  evidence  in  support  of 
the  charge  as  a  whole  is  a  question  on  which  I  do  not  at 
present  give  any  opinion.  But  it  was  objected  by  the 
counsel  for  the  prisoners  that  if  that  subdivision  of  the 
charge  were  missed  out,  it  would  then  be  necessary  also 
to  omit  other  particulars  of  the  charge,  because,  they 
say,  when  the  figures  are  looked  to,  these  particulars  will 
be  found  to  be  inconsistent  with  each  other.  My  Lords, 
I  think  it  was  very  plain,  upon  their  own  statement, 
that  that  was  a  matter  for  proof,  and  not  a  matter  on 
relevancy.  We  cannot  sit  here  and  judge  without  evi- 
dence of  the  effect  of  the  manipulation  of  the  figures 
which  is  here  in  question.  It  may  quite  well  be  that 
the  affairs  of  the  bank  have  been  entirely  misrepresented, 
and  yet,  when  you  come  to  add  the  misrepresentations 
together,  the  sum  total  may  be  the  same,  or  nearly  the 
same,  as  the  truth.     For  instance,  it  is  not  the  same 
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1^.    tking  to  say  that  there  were  eight  millions  of  floating 
No.  22.    assets  and  no  bad  or  irrecoverable  debts,  and  to  say  that 
AdTocAto  there  were  eleven  millions  of  floatinor  assets  and  three 
City  of    millions  of  irrecoverable  debts.     These  are  two  different 
Directors  *^^^S^>  y^*'  *^^  result  is  the  same.     I  give  no  further 
iii«hGourt  opi^ion  ou  this  point,  but  I  have  come  to  the  conclusion 
''*"•  *^^-   that  this  objection  taken  by  the  prisoners,  whatever 
'*"  ■    weight  it  may  have  when  the  facts  come  to  be  ascer- 
tained, is  not  truly  an  objection  to  the  relevancy. 

Then  it  was  said,  still  farther,  on  this  head  of  the 
indictment  that  there  was  not  a  sufficient  specifica- 
tion of  injury  done  to  the  shareholders  by  the  alleged 
falsehood,  and  that  it  was  a  falsehood  without  injur}'. 
My  Lords,  I  think  that  that  was  perhaps  not  the 
most  forcible  part  of  the  observations  of  the  prisoners' 
counsel,  because  it  really  comes  to  this, — if  a  man  is 
entrusted  with  the  business  of  another,  and  makes  false 
reports  to  him  as  to  the  amount  of  his  finances,  if 
that  man  suffers  nothing,  there  is  no  offence.  It  was 
argued  that  the  shares  would  not  have  been  saleable  if 
the  truth  had  been  known.  That  may  very  likely  be 
true ;  but,  my  Lords,  I  do  not  think  that  goes  far  to 
help  the  prisoners.  It  is  quite  clear  that  every  share- 
holder was  entitled  to  know  how  the  finances  stood,  in 
order  that  he  might  know  how  he  stood  himself ;  and 
what  was  the  effect  of  the  false  statement  upon  the 
different  shareholders,  and  of  the  reliance  which  they 
necessarily  placed  upon  these  false  reports,  it  is  impos- 
sible for  us  now  to  say ;  but  it  must  be  quite  manifest 
that  a  very  large  and  important  patrimonial  interest  was 
thereby  endangered.  That  is  alleged  in  the  indictment, 
;and  is,  I  think,  sufficient. 

So  much  for  the  first  part  of  these  charges.  And  then 
W!e  come  to  a  very  important  part  of  this  indictment, 
which  has  given  us  a  great  deal  of  anxiety.  The  next 
charges  are  directed  against  individual  directors,  and  are 
contained  in  the  fourth  to  the  seventh  counts  of  the  in- 
dictment.  They  are  charges  against  individual  directors 
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of  obtaining  or  taking  from  the  bank  certain  large  1879. 
advances  by  way  of  overdrafts  on  their  own  individual  No.  22. 
accounts  out  of  the  moneys  with  which  they  were  Advocate 
entrusted  for  the  purposes  of  the  bank.  There  is  no  cit/of 
doubt  that  that  is  a  most  important  portion  of  this  very  Bank 
formidable  indictment,  and  I  am  anxious  not  to  say  more  -rr-rr. — '- 

'  •'  HiKoCouit, 

upon  it  at  present  than  is  necessary  for  the  discharge  of  J*"  '^^^ 
the  immediate  duty  on  hand,  and  the  decision  of  the  *"'***'*• 
question  of  relevancy.  It  is  quite  manifest  that  it 
embraces  many  topics  of  immense  importance  to  the 
prisoners  at  the  bar,  and  also  of  immense  importance  to 
the  public.  I  must  own  that  I  have  had  a  great  deal  of 
difficulty  in  regard  to  the  question  of  relevancy  here,  as  I 
believe  your  Lordships  have  also  had.  I  think  I  may  say, 
without  speaking  too  strongly  on  the  subject,  that  perhaps 
the  use  of  more  precise  and  definite  expressions  might  have 
saved  some  at  least  of  the  difficulties  that  we  have  felt. 

My  general  opinion  upon  the  matters  submitted  for 
discussion  yesterday  is,  that  it  is  not  every  violation  or 
excess  of  the  rights  of  directors,  or  persons  in  that  posi- 
tion of  trust,  which  will  ground  a  criminal  prosecution. 
It  may  quite  well  be  that  directors  violate  the  conditions 
on  which  they  hold  their  office  by  doing  acts  which  are 
not  sanctioned  by  the  terms  of  their  appointment.  Such 
cases  occur  every  day  in  the  civil  Courts ;  and  if  directors 
in  that  position  act  beyond  their  powers,  or  in  violation 
of  their  powers,  they  will  be  responsible  in  the  civil  con- 
sequences, and  their  acts  will  not  have  the  validity  of 
legal  acts  of  the  directors.  But  before  this  can  be  raised 
into  a  criminal  oflFence,  and  be  the  subject  of  a  criminal 
indictment,  there  must  be  superadded  to  the  illegality 
of  the  act  some  element  of  bad  faith,  some  corrupt  motive, 
some  guilty  knowledge,  some  fraudulent  intent,  which 
shall  raise  that  which,  although  illegal,  was  not  a  crime, 
into  the  category  of  a  crime.  These  are  familiar  and 
elementary  principles,  and  in  cases  of  that  kind  the 
corrupt  motive,  the  bad  faith,  is  essential  to  the  crime 
itself,  and  without  it  there  is  no  crime. 
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1879.        Now,  here  I  should  not  have  been  satisfied,  although 

^*^    the  duty  of  the  directors  had  been  clearly  charged,  and 

Advocate  the  trust  reposed  in  them  clearly  expressed,  and  the 

City  of    averment  of  obligation,  not  to  allow  overdrafts  on  open 

Bank     accouut  without  sccurity,  quite  precise,  and  the  msum- 

Bighcourt,  ^^^^^7  ^^  ^^e  sccurity  on  which  these  advances  were 

^^'  "^'    made  clearly  alleged,  unless  there  had  appeared  in  the 

^^^^    charge  something  beyond  these  elements,  namely,  an 

element  of  want  of  faith,  which  would  give  a  colour  and 

character  to  all  the  rest ;  and  I  must  fairly  say  that  I 

could  have  wished  that  this  had  been  more  clearly  and 

specifically  expressed,  nor  do  I  altogether  see  why  it 

was  not  so. 

But,  my  Lords,  upon  further  consideration  of  the 
whole  of  the  argument,  I  am  satisfied  that,  assuming 
those  principles  which  I  have  now  announced,  and  which 
I  consider  both  elementary  and  important,  such  is  not 
truly  the  nature  of  the  charge  that  is  made  here ;  because 
there  are  some  words  which  override  all  the  facts  alleged, 
and  seem  to  me  competently  to  raise  the  element  of  bad 
faith  throughout  the  whole  transaction,  or,  what  is  the 
same  thing,  to  exclude  the  good  faith  of  the  parties  iu 
the  proceeding ;  and  that  is,  that  these  advances  were 
obtained  by  the  accused  taking  advantage  of  their  posi- 
tion as  directors. 

Now,  ho  doubt,  that  places  upon  the  prosecutor  a  very 
heavy  burden  of  proof,  but,  I  take  it,  these  words  signify 
that  the  directors  obtained  these  advances  under  condi- 
tions  in  which,  but  for  their  character  as  directors,  they 
could  not  have  obtained  them, — in  other  words,  that 
they  used  their  characters  as  directors  to  obtain  advan- 
tages in  regard  to  the  money  entrusted  to  themselves 
which  an  ordinary  customer  could  not  have  obtained. 
That  is  the  element  which  has  led  me  to  come  to  be  of 
opinion  that  there  is  a  sutKciently  relevant  case  stated 
under  these  charges  for  investigation  by  a  jury. 

Doubtless  the  public  prosecutor  has  a  heavy  task  be- 
fore him,  because  he  must  not  only  prove  the  trust,  and 
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prove  the  duty  as  he  alleges  it,  and  prove  that  the    In- 
security which  was  offered  or  existed  was  manifestly    ^^•^'^ 
insufficient,  but  he  must  also  prove  what  he  has  alleged,  Advocate 
I  think  in  sufficient  language,  that  all  these  things  were    c»ty  of 
done  solely  and  entirely  by  taking  advantage  of  the  ^.P^^^ 
position  of  a  director,  and  abusing  that  position  to  the  ^.  ^^^^^^^ 
effect  of  a  result  for  which  it  never  was  conferred.     If  '^*°-  '^^' 
these  things  are  proved — if  it  be  shown  that  these  ad-    ^^^^ 
vances  were  not  in  the  ordinarv  course  of  business,  and 
were  not  obtained  in  good  faith,  but  were  obtained  solely 
and  entirely  in  consequence  of  the  position  which  the 
directors  had  on  that  board — if  it  be  proved  that  these 
were  advances  which  no  ordinary  customer  could  have 
obtained,  and  which,  therefore,  no  director  was  in  good 
faith  to  accept,  I  think  that  the  logic  of  the  indictment 
on  this  head  is  sufficient. 

There  is  a  minor  point  upon  two  of  these  charges,  in 
relation  to  Mr.  Inglis  and  Mr.  Wright,  which  is  of  this 
nature.  It  would  rather  appear  from  the  statement  in 
the  charge  that  some  part  at  all  events  of  the  advances 
to  them  or  their  firms  had  been  obtained  prior  to  their 
becoming  directors  of  the  concern.  We  are  of  opinion 
that  the  advances  to  that  extent  are  not  properly  or 
relevantly  brought  within  the  charge  stated  in  the  in- 
dictment, and  that,  therefore,  it  will  be  necessary  in  the 
sixth  count  of  the  indictment  to  expunge  the  words  *  or 
did  allow  the  overdrafts  on  the  said  accounts  in  name 
of  you  and  of  your  said  firm  to  he  continued  and  in- 
creased;^ and  in  the  seventh  count,  the  words,  *  or  did 
allow  the  overdrafts  of  your  said  firm  to  he  continued  and 
increased.'  In  other  words  we  do  not  hold  that  this 
charge  can  apply  to  advances  which  had  been  already 
made  when  the  accused  became  a  director.  Of  course, 
any  increase  in  the  advance  is  another  matter.  That  is 
a  question  that  will  arise  upon  the  proof,  but  in  the 
meantime  we  think  that  these  words  are  not  relevant, 
and  therefore  they  must  be  expunged. 

The  only  other  point  relates  to  the  charge  of  theft  of 
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1879.    a  number  of  bills  mentioned  in  the  indictment.     My 

No.  22.    Lords,  the  distinction  between  theft  and  breach  of  trust 

Advocate  is  a  Very  fine  and  subtle  one,  and,  I  think,  depends  more 

City  of    upon  words  than  upon  substance  ;  but  I  have  no  doubt 

Bank     at  all  that  the  species  facti  alleged  in  this  particular 

-; case,  if  proved  in  its  terms,  amounts  to  theft.     One  can 

Jmi.  21. '  quite  well  see  that  there  are  elements  contained  in  it 
Fraud  that  might  come  to  have  a  very  material  bearing  on  the 
question  whether  it  did  or  did  not  amount  to  theft. 
But.  as  stated,  it  is  nothing  but  this,  that  the  bank 
directors  having  been  entrusted  with  certain  bills  of  ex- 
change for  the  purpose  of  collecting  these  bills — that  \s 
to  say,  of  obtaining  payment  for  the  creditor  when  due, 
as  mandatories  of  the  creditor — used  the  bills  for  their 
own  purposes  by  endorsing  them  to  correspondents  and 
creditors  of  the  bank — viz.,  the  London  Joint  Stock 
Bank.  Now,  that  case,  taken  by  itself,  on  that  bare 
statement  of  it,  is  simply  the  same  thing  as  if,  instead 
of  a  bill  of  exchange,  a  bond,  or  any  other  document  of 
obligation,  having  been  put  into  the  hands  of  a  man  for 
the  purpose  of  making  it  effectual  against  the  debtor  for 
the  benefit  of  the  creditor,  it  is  used  directly  for  his  own 
purposes,  to  increase  his  own  credit.  It  was  said  in  the 
argument,  and  of  course  it  wUl  have  great  weight  when 
we  come  to  the  inquiry,  that  what  is  alleged  here  was 
in  truth  done  in  the  process  of  collection,  and  for  no 
other  object.  But  that  does  not  appear  on  the  indict- 
ment, nor  can  we  assume  it ;  and  consequently,  at  the 
present  stage,  I  am  not  prepared  to  say  that  that  charge 
is  irrelevant,  although  very  important  matters  will  re- 
main for  investigation  when  we  come  to  the  facts. 

My  Lords,  these  are  the  views  upon  which,  to  the 
extent  which  I  have  now  indicated,  I  am  prepared  to 
sustain  the  relevancy  of  this  indictment.  I  forgot  to 
explain  upon  the  first  of  these  charges,  that  a  reference 
was  made  to  the  case  of  WilJde^  which  was  decided  at 
Stirling,  in  regard  to  the  connection  between  the  injury 
and  the  false  representation.     I  think  that  if  that  case 


\0L.  IV.J     AND  CIRCUIT  COURTS  OF  JUSTICIARY.  191 

is  studied  it  will  be  found  that  there  was  in  the  subsump-    1^7  9r 
tion  of  the  indictment  a  passage  to  this  eflfect : — '  And    No.  22. 
you  having  induced  so-and-so  to  receive  you  as  a  lodger,  Advocate^ 
by  these  representations  or  by  other  representations/    city  of 
such  and  such  happened ;  and  it  was  upon  that  ground,  ^J^*^^ 
if  I  recollect  aright,  that  the  judgment  proceeded.     The  HiRhCourv 
first  part  of  the  indictment  was  clear  enough,  but  it  was   '^**"-  ^^- 
the  subsumption  which  left  it  doubtful  whether  it  was      '* 
the  representations  libelled  or  other  representations  which 
were  the  means  of  inducing  the  lodging-house  keeper  to 
accept  the  lodger.     My  Lords,  with  these  views  I  pro- 
pose that  we  should  sustain  the  relevancy  of  the  indictment. 

Lord  MaR£. — I  concur  with  your  Lordship  in  the 
result  of  your  opinion,  and  shall  therefore  state  my  view& 
very  shortly.  On  the  first  point  referred  to — yiz.,  the 
idevancy  of  what  has  been  called  the  innominate  charges 
in  the  major  proposition  of  the  indictment,  of  wickedly 
and  feloniously  preparing  false  balance-sheets,  and  utter- 
ing  the  same  with  intent  to  defraud,  &c.,  I  have  not^ 
and  never  had,  any  doubt,  neither  have  I  entertained 
any  doubt  that  the  facts  relative  to  those  charges,  as  set 
forth  in  the  minor  proposition,  are  relevant,  and  would,  if 
proved  to  the  satisfaction  of  a  jury,  amount  to  the  Crimea 
charged  in  the  major  proposition.  The  criticisms  on  sub- 
division eight  of  the  objections  to  the  balance-sheet  were 
important ;  but  we  have  been  relieved  from  the  necessity 
of  dealing  with  them  by  the  Crown  having  withdrawn 
that  item  of  the  count ;  and  I  agree  with  your  Lordship 
that  the  objections  raised  to  several  of  the  other  sub- 
divisions of  the  same  charge,  founded  on  the  fact  of  that 
withdrawal,  are  not,  strictly  speaking,  objections  to  rele- 
vancy, but  must  be  disposed  of  on  the  evidence. 

On  the  second  question,  viz.,  the  charge  of  breach  of 
trust  and  embezzlement  relative  to  the  overdrafts,  I  have 
experienced  the  same  difficulties  as  your  Lordship,  and 
it  is  not  without  hesitation  that  I  have  come  to  the  con- 
clusion that  it  should  be  sent  to  proof  substantially  as  it 
stands. 
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1879.  I  have  no  doubt  of  this  as  a  general  proposition,  that 
No.  22.  if  a  bank  agent  or  bank  manager,  who  is  entrusted  with 
Advocate  the  mouey  of  the  bank  of  which  he  is  manager,  avails 
Citj  of  himself  of  his  position  to  get  cheques  passed  on  his  own 
Bank     account  with  the  bank  to  a  large  amount,  without  any 

Directora.  ,  ®  .   "' 

Highcourt,  i^^gul^r  security  given  to  the  bank,  and  without  having 
'^°-  ^^'  any  money  at  his  credit,  and  applies  the  money  so 
^™^  obtained  to  his  own  uses  and  purposes,  he  commits  a 
criminal  offence,  if  he  does  all  this  when  in  the  know- 
ledge that  he  has  no  money  at  his  credit.  That,  I  think, 
is  quite  settled  ;  and  the  latest  case  I  at  present  recollect 
was  that  of  the  manager  of  a  bank  at  Stirling,  who, 
when  he  had  no  money  at  his  credit  with  the  bank,  and 
the  bank  held  no  security,  drew  on  his  own  account,  and 
•  received  a  large  sum  of  money  from  the  teller  who  had 
charge  of  the  cash,  and  appropriated  the  money  to  his 
own  uses  and  purposes.  But  in  that  case  it  was  very  dis- 
tinctly alleged  that  what  was  there  done  by  the  manager 
was  done  he  '  well  knowing '  that  he  had  no  money  at 
his  credit  in  the  bank,  and  was  not  entitled  to  draw  the 
money  or  any  part  of  it. 

That  was  the  case  of  a  manager.  Here  we  have  to 
deal  with  that  of  directors.  But  in  this  respect  I  do 
not  think  there  is  any  essential  distinction  between  the 
cases,  if  what  the  four  directors  are  here  charged  with 
doing  amounts  substantially  to  what  I  have  stated  to  be 
an  offence,  in  my  view  of  it,  when  done  by  a  bank  man- 
ager. Now,  it  is  here  distinctly  alleged,  and  the  Crown 
undertakes  to  prove,  that  the  directors  were  entrusted 
with  large  sums  of  money  to  be  employed  in  the  ordin- 
ary business  of  banking,  and  that  it  was  their  duty  not 
to  allow  overdrafts  to  be  made  on  their  own  accounts 
without  adequate  security,  which  they  nevertheless  did, 
or  caused  or  procured  to  be  done,  to  a  very  large  extent, 
in  the  way  set  out  in  the  indictment,  and  did  embezzle 
and  appropriate  the  money  to  their  own  uses  and  pur- 
poses. 

But  then  there  is  an  omission  of  the  important  words 
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I  have  referred  to,  that  they  did  this  well  knowing  they    ^^• 
had  no  money  at  their  credit ;  and  the  main  difficulty  I    ^o. «. 
have  felt  has  been  to  satisfy  myself  that  there  are  in  this  -AdTocate 
indictment  any  equivalent  words.     After  anxious  con-  ^^^  *^^ 
sideration  I  have  come  to  be  of  opinion  with  your  Lord-  Yy^tm. 
ship  that  there  are ;  for,  in  the  first  place,  they  are  High  court 
charged  with  procuring   overdrafts,   which  necessarily     "^'    ' 
implies  that  when  the  draft  was  made  no  money  stood 
at  their  credit  with  the  bank  ;  and  they  are  charged 
with  doing  this  by  *  taking  advantage  of  their  official 
position  as  directors '  to  obtain  the  overdrafts,    which 
must,  of  course,  also  be  proved.     Now,  these  combined 
allegations  of  largely  overdrawing  their  accounts,  and 
using  their  position  as  directors  to  enable  them  so  to  get 
mwiey  which  they  would  not  otherwise  have  been  able 
to  obtain,  appear  to  me  to  introduce  an  element  of  fraud 
which,  if  distinctly  proved,  is  sufficient  to  stamp  their    * 
acts  with  the  character  of  a  criminal  ofience. 

With  reference  to  the  words '  or  did  adlow  the  overdrafts 
on  your  said  accounts  to  be  continued,'  that  is,  after  they 
became  directors,  as  I  understand  the  allegations  in  the 
charges  against  two  of  the  accused,  I  am  very  clearly  of 
opinion  that  those  words  ought  to  be  struck  out ;  for,  as 
at  present  advised,  I  am  unable  to  see  how  a  party  can 
be  said  to  have  embezzled,  through  his  position  as  a  bank 
director,  moneys  which  were  advanced  to  him  or  to  his 
firm,  and  spent,  before  he  became  a  director  of  the  bank. 

On  the  question  of  theft  or  embezzlement  of  bills  of 
exchange  I  agree  with  your  Lordship  that  it  will  depend 
niainly  upon  the  proof,  and  that  on  the  evidence  it  may 
be  one  or  other  of  those  crimes,  according  to  the  precise 
nature  of  the  facts  disclosed. 

Lord  Craighill. — I  concur,  and  I  think  it  un- 
necessary to  do  more  than  refer  to  the  opinions  delivered 
by  your  Lordships  as  a  true  statement  of  the  views  which 
I  entertain  on  this  indictment. 

The  following  was  the  interlocutor  pronounced : — 

"  Edinburgh,  21st  Jan.  1879. — Having  heard  counsel 

VOL.  IV.  N 


194  CASES  BEFORE  THE  HIGH  COURT         [voL.  IV. 

•    for  the  panels  on  the  objections  stated  to  the  relevancy 

h?m!'    ^^  ^'^®  libel,  and  Her  Majesty's  Advocate  in  reply,  Repel 

Advocate  |}^^  objections  to  the  first,  second,  and  third  charges  of  the 

Gil^w   ^^^^^  J  direct  the  words  *  or  did  allow  the  overdrafts  on 

Diatom.  ^^^^  ^^^  accounts,  in  the  name  of  you  and  of  your  said 

Hi^c^rt  firm,  to  be  continued  and  increased  to  the  said  amounts 

respectively,'  occurring  on  the  twelfth,  thirteenth,  and 


Fraud. 


fourteenth  lines  of  the  indictment,  page  fifteen,  as  also 
the  words  '  or  did  allow  the  overdrafts  of  your  said  fimi 
to  be  continued  and  increased,'  occurring  on  the  twentieth 
and  twenty-first  lines  of  page  sixteen  of  the  indictment, 
to  be  deleted :  Thereupon  repel  the  objections  to  the 
fourth,  fifth,  sixth,  and  seventh  charges  of  the  indict- 
ment :  Kepel  the  objections  stated  to  the  remaining 
charges  of  the  libel,  and  find  the  Hbel  as  thus  limited, 
relevant  to  infer  the  pains  of  law." 

Each  of  the  panels  pleaded  not  guilty,  and  after  a 
long  trial^  the  jury,  on  Friday,  31st  January  1879,  re- 
turned the  following  verdict : — 

'  The  jury  unanimously  find  the  panels,  Lewis  Potter 
and  Robert  Summers  Stronach,  guilty  of  the  first,  second, 
and  third  charges,  as  libelled,  and  find  them  not  guilty 
of  the  remaining  charges ;  and  find  the  panels,  John 
Stewart,  Robert  Salmond,  William  Taylor,  Henry  Inglis, 
and  John  Innes  Wright,  guilty  of  using  and  uttering,  as 
libelled,  under  the  first,  second,  and  third  charges,  and 
find  them  not  guilty  of  all  the  remaining  charges/ 

On  Saturday,  1st  February  1879,  being  the  twelfth 
day  from  the  commencement  of  the  trial,  the  Lokd 
Justice-Clerk,  in  sentencing  the  panels,  said,  address- 
ing Lewis  Potter  and  Robert  Stronach  : — *  Lewis  Potter, 
Robert  Stronach,  the  jury,  after  a  long  investigation,  and 
after  full  deliberation,  have  found  you  guilty  on  the  first 
branch  of  the  three  charges  of  falsifying  and  fabricating 

1  See  full  Keport  of  the  Trial,  by  Charles  Tennant  Couper,  Advo- 
cate, published  in  a  separate  volume  in  1879.  The  Edinbui^h  Pub- 
lishing Company,  Edinburgh ;  Sinipkin,  Marshall,  &  Company, 
London. 
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1879 

the  balance-sheets  of  the  bank.     I  think  it  is  proper  to     ' 

say,  in  explanation  of  the  sentence  which  must  now     km!' 
follow  upon  that  verdict,  that  had  the  other  two  charges  ^^"^^ 
contained  in  the  indictment,  or  either  of  them,  been  oi^g^i 
proved  to  the  jury,  it  would  have  imposed  upon  us  the  Di^wtors. 
duty  of  inflicting  a  very  severe  punishment,  because  not  High  Court 
only  would  these  charges  have  inferred  a  crime  of  very    ^^'^^^' 
great  magnitude,  but  they  would  have  brought  into  the 
case  the  element  of  personal  advantage  as  the  motive  of 
the  act  which  you  committed ;  and  I  am  desirous  to  say 
that,  as  the  case  now  stands,  the  act  which  was  done  by 
both  of  you  did  not  necessarily  involve,  and  probably 
was  not  actuated  by,  any  design  or  desire  of  personal 
advantage,  but  was  a  criminal  act  committed,  as  you 
thought,  for  the  benefit  of  the  bank.     That  does  not 
temove  it  from  the  category  of  crime — ^very  far  from  it ; 
but  it  does  remove  from  the  crime  of  which  you  have 
heen  convicted  the  element,  as  I  have  said,  of  corrupt 
peiBonal  motive  for  personal  ends.  That  consideration  has 
weighed  with  the  Court  in  the  sentence  which  I  am  now 
to  pronounce,  being  short  of  one  of  penal  servitude.    The 
sentence  of  the  Court  on  you,  Lewis  Potter,  and  on  you, 
Robert  Stronach,  is  that  you  be  imprisoned  for  the  period 
of  eighteen  calendar  months/     Addressing   the   other 
prisoners — 'The  jury  have  found  all  of  you  guilty,  not 
of  fabricating  or  faLaifying  the  balance-sheets,  but  of 
uttering  and  publishing  them,  knowing  them  to  be  false. 
We  have  considered  also  your  case,  and  looking  to  the 
crime  of  which  you  have  been  convicted,  and  the  dis- 
tinction that  may  be  drawn  between  you  and  the  other 
two  prisoners,  and  considering  that  you  have  been  in  jail 
Dow  since  the  month  of  October,  the  sentence  of  the 
Court  is  that  you  be  further  imprisoned  for  eight  calendar 
months.' 

J-  A.  JiMiBSON,  W.8.,  Crown  Agent— J.  &  J.  Ross,  W.S.— R.  A.  Bbown,  L.  A.— 
RoRiLD  St  RireHis,  W.S.— Cowan  k  Dalmahot,  W.8.— Agents. 
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No.  2.1 

Sterenson  Present. 


r. 


^Oihi^^  '^"^  ^^^  Justice-Clkrk. 


Hitth  Court  LoRDS  YoUNG  AND  CrAIOHILL. 

Feb.  21. 


Appeal. 


James  Charles  Stevenson,  Appellant — 77*«  Han.  H.  J.  Moncretff. 

AGAINST 

Forrest  M'Levt,  Robert  Herbert,  James  Hebbert,  John  Rae^ 
and  Eobert  Fraser,  Respondents — LaTig. 

Amendment  op  Libel — Locus — Summary  Procedure  Ac?r,  Sec.  5— 
ISalmon,  Possession  op  during  close  time — Statute  31  and  32 
Yic,  c.  123,  SEC.  21  (Salmon  Fisheries,  Scotland,  Act,  1668)— 
Onus  Probandi  —  Fishing  District  —  Jurisdiction  —  Appeai 
against  Acquittal. — Held  incompetent  for  the  Sheriff,  under  the 
powers  conferred  by  Section  6  of  the  Summary  Procedure  Act, 
upon  the  motion  of  the  prosecutor,  to  amend  a  complaint  brought 
under  that  Act  for  a  contravention  of  Section  21  of  the  Salmon 
Fisheries  (Scotland)  Act,  1868,  by  adding  thereto  a  locus  after 
proof  had  been  adduced,  and  before  sentence  was  pronounced.  And 
an  appeal  by  a  fiscal  against  a  sentence  of  acquittal  dismissed. 

In  a  prosecution  under  the  2l8t  Section  of  the  Salmon  Fisheries 
(Scotland)  Act,  1868,  for  having  salmon  in  possession  taken  within 
the  limits  of  the  Act,  viz.,  in  the  district  of  the  river  N.,  and  dur- 
ing the  close  time  in  force  for  that  district,  opinions  per  Lord 
Justice-Clerk  and  Lord  Craighill,  that  if  the  prosecutor  has  proved 
that  the  accused  was  found  having  salmon  within  his  possession 
within  the  jurdisdiction  of  the  Sheriff  during  said  close  time,  a 
prima  facie  case  has  been  established,  and  that  the  onus  of  prov- 
ing where  the  fish  were  caught  then  rested  on  the  accused ;  and 
opinion  (per  Lord  Young)  that  the  question  on  whom  the  onus  of 
proof  lay  was  one  within  the  discretion  of  the  Judge  on  the  facts 
in  each  particular  case. 

Observed  also  (per  Lord  Justice-Clerk),  that  the  districts  formed 
under  the  Salmon  Fisheries  Acts  were  not  territorial,  but  were 
confined  to  the  rivers  and  their  banks. 

This  was  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act,  at  the  instance  of  James  Charles  Steven- 
son, Procurator-fiscal  of  Roxburghshire,  against  a  judg- 
ment of  acquittal  pronounced  by  the  Sheriff-substitute 
at  Jedburgh  (Francis  Russell,  advocate),  upon  a  com- 
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plaint  under  the  Summary  Procedure  Act,  at  the  appel-    ^^^ 
lants  instance,   against  the    above   respondents,   four  ,  No.  23. 

'        O  r  '  Stevenson 

labourers  and  a  mason,  all  residing  at  Hawick,  for  a  con-  ^-  ^^^ 
travention  of  the  21st  section  of  the  Act  31st  and  82nd  jothe«. 
Vic,  e.  123,  The  Salmon  Fisheries  Scotland  Act,  1868,  "Sflb-^sT' 
*  in  80  far  as  upon  the  30th  day  of  October  1878,  or  Appeal.^ 
about  that  time,  they,'  the  respondents,  *  had  in  their  pos- 
session, or  in  the  possession  of  one  or  other  of  them, 
sixty-three  or  thereby  salmon,  on  the  public  road  near 
to  Lim^kUnedge^  in  the  county  of  Roxburgh^  which  were 
taken  within  the  limits  of  the  said  Act,  videlicet,  the 
rivers  Nith,  Annan,  and  Esk,  as  the  same  are  limited 
and  described  in  Schedule  B  attached  to  the  said  Act, 
and  which  salmon  were  taken  between  the  commence- 
ment of  the  latest  and  the  termination  of  the  earliest 
annual  close  time,  which  is  in  force  at  the  time  for  the 
district  of  the  river  Nith,  the  annual  close  time  for  said 
district  being  from  the  27th  day  of  August  to  the  10th 
daj  of  February,  as  stated  in  Schedule  C  attached  to  the 
said  Act,  whereby  the  said '  respondents  '  are  liable  to  a 
penalty  not  exceeding  five  pounds,  and  to  a  further 
penalty  not  exceeding  two  pounds,  for  each  of  the  said 
salmon  so  had  in  their  possession  as  aforesaid,  and  have 
also  forfeited  the  said  salmon,'  kc. 

The  case,  on  appeal,  stated  that  Hhe  respondents,  Robert 
Herbert,  John  Rae,  and  Robert  Herbert  appeared  and 
pleaded  Not  Guilty  to  the  complaint,  and  the  respon,- 
dents Forrest  M*Levy  and  James  Herbert  failed  to  appear.' 

*  It  was  proved  that  on  the  day  specified  in  the  com- 
plaint, and  about  11  o'clock  A.M.,  the  five  respondents 
were  seen  on  the  public  road  between  Hawick  and  New- 
castleton,  and  at  a  part  thereof  between  Limekilnedge 
and  Whitrop^  in  the  parish  of  Newcastleton,  and  that, 
when  first  seen,  they  were  travelling  in  the  direction  of 
Hawick ;  but  being  intercepted  by  the  policemen,  who 
had  seen  them  on  the  road,  they  were  stopped,  and  were 
found  each  to  be  carrying  a  bag  containing  salmon,  and 
two  of  them  to  be  carrying  lanterns ;  that  the  bags  and 
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•    fish  having  been  taken  possession  of  by  the  police  ofiicers, 

BtoTinwn  *^d  carried  to  Hawick,  it  was  found  that  in  all  they 

M'Le^vyand  Contained  63  fish  of  the  salmon  kind,  varying  in  weight 

^^^"•-  generally  from  about  one  to  about  four  pounds,  and  many 

Fob,^2r'  of  them  bearing  marks  of  having  been  taken  with  cleeks. 

Appeaj.   There  was  no  evidence  to  prove  that  the  place  where  the 

respondents  were  found  with  the  fish  in  their  possession 

is  situate  within  the  district  of  the  Nith,  Annan,  and 

Esk  specified  in  the  complaint,  or  that  the  fish  had  been 

taken  within  that  district.' 

*  A  reference  to  maps  of  the  county  shows  that  in  point 
of  fact  the  place  referred  to,  while  nearer  to  Hermitage 
Water,  which  is  within  said  district,  is  not  far  distant 
from  the  Water  of  Slitrig,  one  of  the  affluents  of  the 
river  Teviot,  which  runs  into  the  Tweed.  After  the 
evidence  had  been  led,  on  the  motion  of  the  prosecutor 
(the  agent  for  the  respondents  objecting  to  the  proceed- 
ing as  incompetent),  the  following  words  were  added  to 
the  complaint :  "  on  the  public  road  near  to  Limekiln- 
edge,  in  the  county  of  Eoxburgh." 

^  The  prosecutor  pleaded  that  under  Section  21  of  the 
Salnion  Fisheries  (Scotland)  Act  of  1866  the  onus  lay  on 
the  respondents  to  prove  that  the  salmon  in  question 
were  not  caught  within  the  limits  of  the  Act ;  but  I 
was  of  opinion  that  the  terms  of  complaint  being  what 
they  are,  and  there  not  being  evidence  that  the  fish  were 
in  the  possession  of  the  respondents  within  the  district 
specified  in  the  complaint,  the  respondents  ought  to  be 
assoilzied,  and  they  were  assoilzied  accordingly/ 

The  questions  of  law  submitted  for  the  opinion  of  the 
Court  of  Justiciary  were — 

'  I.  Whether  the  amendment  on  the  cpmplaint  above 
set  forth  was  competently  made  after  the  proof  had  been 
led,  but  before  judgment  ? 

*  II.  WTiether,  on  the  facts  above  stated,  the  respon- 
dents were  properly  assoilzied,  or  whether  they  ought  to 
have  been  convicted  1 ' 

MoNCREiFF,  for  the  appellant,  argued :— The  Sheriff  has 
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erred  in  this  case  from  holding  that,  in. order  to  obtain  a  187&. 
conviction  under  the  section  libelled  (section  21),  the  pro-  No.  23. 
secutor  must  prove  that  the  accused  were  found  within  v. 
a  particular  district  having  fish  in  their  possession.  We  other*, 
contend  that  it  is  sufficient  if  it  be  proved,  in  the  first  in-  HiKh  coi  rt, 
stance,  that  the  accused  were  found  at  any  place  within  "^^peiti. 
the  limits  of  the  Act  in  possession  of  salmon  during  the 
minimum  annual  close  time,  calculated  by  taking  the 
commencement  of  the  latest  and  ending  with  the 
teraiination  of  the  earliest  annual  close  time  all  over  the 
limits  of  the  Act,  thus  making  the  offence  only  possible 
at  a  time  when  the  annual  close  time  is  in  force  in 
all  the  districts  within  the  limits  of  the  Act.  And  that 
as  these  limits  include  the  whole  of  Scotland,  except 
the  district  of  the  river  Tweed,  which  alone  is  exempted 
from  the  provisions  of  the  Act,  it  is  unnecessary  for  the 
prosecutor  to  prove  that  the  accused  were  found  within 
anj  particular  district.  If  it  be  proved  that  the  accused 
were  found  within  the  jurisdiction  of  the  Court  in  which 
they  are  being  tried,  having  salmon  in  their  possession 
(luring  the  said  minimum  annual  close  time,  piima  facie 
proof  being  sufficient,  the  onus  of  proving  that  the  fish 
were  taken  elsewhere  than  within  the  limits  of  the  Act 
is  thrown  upon  the  accused,  and  if  they  fail  in  such 
proof  they  must  be  convicted.  It  would  be  impossible 
to  prove  that  the  accused  were  found  within  any  par- 
ticular district,  because,  in  point  of  fact,  the  districts  of 
the  Act  have  no  landward  limits.  They  consist  entirely 
of  the  rivers  and  their  tributaries ;  and  the  purpose  of 
defining  their  limits,  to  the  extent  they  are  defined,  is 
simply  in  connection  with  the  rights  and  obligations  of 
the  riparian  proprietors,  and  their  division  into  lower 
and  upper  proprietors,  and  also  in  order  to  regulate  the 
annual  close  time.  But,  secondly,  even  supposing  the 
districts  to  be  defined,  and  that  the  prosecutor  was  bound 
to  prove  in  or  near  what  district  the  accused  were  found, 
he  has,  we  submit,  in  the  present  case  done  so  by  all  the 
evidence  the  case  admits  of     The  district  of  the  Nith 
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^^-    having  no  definite  limits,  it  was  sufficient  to  prove  that 

No.  23.    the  accused  were  found  in  the  close  vicinity  of  one  of 
_-,-  *•     ,  the  streams  within  the  district,  and  nearer  that  stream 

Qfc^'CTi    than  any  of  the  streams  in  the  district  of  the  river 
^veb.2\?'  Tweed.     If  such  evidence  were  held  to  be  insufficient, 

AppcsL  it  would  be  impossible  to  obtain  a  conviction  without 
proof  of  the  accused  having  been  actually  seen  on  the 
streams  themselves.  With  reference  to  the  other  ques- 
tion, we  admit  that  there  was  no  locus  in  the  complaint 
as  it  originally  stood  ;  b,ut  the  5th  section  of  the  Sum- 
mary Procedure  Act  authorises  an  amendment  of  the 
libel  to  be  made  at  any  stage  of  the  case,  provided  the 
character  of  the  offence  charged  is  not  changed ;  and  if  the 
accused  has  been  misled  or  deceived,  he  is  entitled  to  an 
adjournment.  In  the  present  case,  no  injustice  was 
done  by  the  amendment  being  made.  The  accused  did 
not  object  to  the  want  of  jurisdiction.  The  character  of 
the  offence  was  not  changed,  and  no  motion  for  an  ad- 
journment was  made.  This,  the  first  question  in  the 
case,  ought  therefore,  we  contend,  to  be  answered  in  the 
affirmative.  And  upon  the  second  question,  it  ought  to 
be  held  that  the  accused  should  have  been  put  to  a 
proof  that  the  salmon  found  in  their  possession  were 
taken  beyond  the  district  of  the  Nith.  Owens  v.  Calder- 
wood,  High  Court,  February  20,  1869,  Couper,  vol.  i., 
p.  217. 

Lang,  for  the  respondents : — ^There  was  not  even  an 
ambiguous  locus  in  this  complaint,  and  to  allow  an 
amendment  of  the  libel  in  the  shape  of  the  addition  of  a 
loctis  after  the  proof  had  been  adduced,  was  incompetent 
and  illegal.  Without  a  locus  specified  there  was  no 
jurisdiction,  and  it  was  impossible  also  properly  to  con- 
strue the  section  libelled  (section  21).  If  it  was  not 
essential  to  state  the  place  where  the  accused  had  the 
fish  in  their  possession,  the  statute  would  be  capable  of 
being  applied  to  a  person  who  was  never  out  of  his  house. 
Mitchell  V.  Campbell,  High  Court,  Jan.  6,  1863,  Irv., 
vol.  iv.,  p.  257. 
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Upon  the  second  question,  even  assuming  the  argu-    1£^- 
ment  for  the  appellant  to  be  well  founded,  we  submit  that  „No.  23. 
by  a  reference  to  the  map  it  will  be  seen  that  the  accused  ,..^  ^'    ^ 
were  found  with  the  salmon  in  their  possession  just  upon    others. 
the  margin  of  the  district  of  the  Nith,  Annan,  and  Esk,  ^^^ji'*' 
and,  if  anything,  beyond  the  watershed  of  that  district.    AppeaL 
Upon  a  proof  of  these  facts,  and  of  the  fact  that  the  time 
at  which  they  were  so  found  was  within  the  minimum 
annual  close  time  mentioned,  the  Sheriflf  was  not  en- 
titled  to  assume  that  a  prima  facie  case  had  been  estab- 
lished that  the  fish  had  been  taken  within  that  district, 
and  to  put  the  accused  to  proof  that  the  fish  were  taken 
outwith  the  limits  of  the  Act.  We  contend,  however,  that 
the  prosecutor  was  bound  to  establish  a  priinafacie  case 
that  the  accused  were  found  with  the  fish  within  the 
district,  also  that  the  fish  were  taken  within  that  district 
^thin  the  close  time  mentioned,  before  a  conviction 
could  be  obtained. 

LoRp  Young, — ^There  are  two  questions  submitted  to 
lis  here.  The  first  raises  an  important  point,  and  cer- 
tainly a  novel  one,  under  the  Summary  Procedure  Act 
of  1864,  an  Act  which  is  of  vast  importance  in  aU  sum- 
mary prosecutions.  The  question  is,  whether  a  com- 
plaint under  an  Act  creating  an  offence  like  the  present 
is  competent  without  a  locus ;  or  whether,  if  there  be  no 
lociLs,  one  may  be  added  during  or  at  the  end  of  the 
trial,  to  suit  the  facts  which  have  come  out  in  evidence. 
It  was  admitted  for  the  appellant  that  the  omission  of 
any  locus  was  a  blunder.  Such  things  do  happen  oc- 
casionally, but  the  prosecutor  must  take  the  consequen- 
ces, though  the  ends  of  justice  may  sometimes  be  de- 
feated by  such  an  oversight.  It  is  one  of  the  funda- 
mental rules  of  our  law  that  any  complaint  charging  an 
offence  shall  state  the  locus  where  the  offence  was  com- 
mitted. I  know  of  no  exception  to  this  rule,  even 
where  the  complaint  is  a-  statutory  complaint.  In  a 
complaint  before  an  inferior  Judge,  such  as  a  Sheriff*,  the 
locus  is  the  more  necessary  to  show  that  the  Judge  has 
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1879.    jurisdiction,  and  he  cannot  proceed  at  all  unless  the  fact 

No.  23.    that  he  has  jurisdiction  appears  on  the  face  of  the  com- 
«'•       plaint.    I  think  that  may  be  fairiy  stated  as  a  universal 

o^hew.^  proposition.     It  is  a  rule  of  our  law,  and  it  is  also  a  rule 
^i^i^  ^^iP'  ^^  *^^  ^^^  ^^  England,  and  the  reason  and  good  sense  of 

Appeal,   it  must  commcud  itself  to  every  one. 

In  addition  to  this,  it  is  necessary  to  give  this  infor- 
mation that  the  accused  may  have  an  opportunity  of  de- 
fending himself.  The  accused  must  have  reasonable 
information  of  the  charge  made  against  him,  of  which  the 
locus  is  first  and  foremost,  for  the  purposes  of  his  defence. 
I  know,  as  I  have  said,  of  no  authority  for  the  proposition 
that  a  prosecutor  may  omit  the  locus^  and  then  fill  it  in 
at  his  convenience,  to  suit  the  evidence  led.  There  would 
be  the  greatest  possible  danger  in  sanctioning  or  coun- 
tenancing such  a  course,  and  it  would  be  giving  a  most 
unfair  advantage  to  the  prosecution.  I  think,  therefore, 
that  the  Sheriff*  went  wrong  in  allowing  this  amendment, 
and  this  is  sufiicient  to  dispose  of  the  case  ;  and  I  under- 
fitood  the  counsel  for  the  appellant  to  assent  to  this,  for 
it  would  be  an  idle  proceeding  in  us  to  send  the  case 
back  to  the  Sheriff  when  no  conviction  could,  in  our 
opinion,  follow  upon  it. 

But  we  have  been  asked  to  state  our  opinion  on  the 
second  question,  and  it  is  not  unreasonable  that  we 
should  do  so  for  the  future  guidance  of  the  Sheriff*.  The 
question  is  a  little  awkwardly  stated,  for  the  language  of 
it  is  such  as  would  be  used,  not  in  asking  us  to  give  an 
opinion  on  a  point  of  law,  but  on  the  facts  as  brought 
out  in  the  evidence.  On  these  facts,  probably,  many 
Sheriffs  -would  have  convicted.  I  should  have  been 
greatly  disposed  to  hold — it  being  proved  that  the  ac- 
cused persons  were  found  on  the  public  road,  travelling, 
just  as  salmon  poachers  are  in  the  habit  of  travelling, 
back  to  their  homes  in  Hawick,  with  between  sixty  and 
seventy  salmon  in  their  possession  in  close  time — that  a 
statutory  offence  had  been  committed,  unless  the  accused 
showed,  which  it  was  open  to  them  to  do,  that  the  fish 
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had  been  taken  in  some  place  outwith  the  limits  of  the    ^£^- 
Act.    I  think,  therefore,  that  the  Sheriff  ought  to  have  gj^^^^„ 
exercised  his  discretion  otherwise,  and  put  the  onus  upon  ^^^^-  ^^^ 
the  accused  to  prove  where  they  got  the  fish,  or  else  to    o^^^rs. 
have  convicted  them.     But  this  is  not  an  invariable  rule.  ^^S)^?!!^*' 
I  think  it  is  a  matter  within  the  discretion  of  the  Sheriff,    App«ai.~ 
on  the  facts  of  each  separate  case.     I  can  understand 
cases  where,  outside  of  a  district  to  which  the  Act  ap- 
plies, the  Sheriff  might  with  great  propriety  put  the 
panels  to  prove  where  they  had  got  the  fish  ;  but  I  can 
also  conceive  other  circumstances  in  which  such  a  pro- 
ceeding would  be  very  harsh.     As  I  said  before,  I  think 
it  is  a  question  of  discretion  on  the  facts  of  each  particu- 
lar case.     I  think  the  Sheriff  erred  in  his  discretion 
here,  but  the  circumstances  might  have  been  otherwise ; 
and,  in  my  opinion,  'there  is  no  question  of  law  here  at 
all,  but  a  question  of  good  practical  common  sense  in 
judging  of  evidence.     I  could  not,  therefore,  sustain  this 
appeal  on  the  ground  that  an  error  of  law  had  been  com- 
mitted ;  but,  if  it  had  been  competent,  I  should,  with 
considerable  satisfactian,  have  sustained  it  on  the  question 
of  fact. 

Lord  Craiohill. — I  concur  on  the  first  point.  On 
the  second  point  I  also  think  the  Sheriff  was  wrong,  and 
I  should  have  decided  differently  on  the  facts. 

On  the  question  of  law  I  think  the  Sheriff  has  erred 
in  that  he  has  misapprehended  the  relative  positions  of 
the  prosecutor  and  the  accused.  The  only  thing  to  be 
established  under  section  21  of  the  Salmon  Fisheries  Act, 
1868,  is  the  possession  of  salmon  during  the  close  time. 
By  the  closing  part  of  the  section  the  burden  of  proving 
where  they  came  from  then  rests  upon  the  accused.  If 
he  fail  in  that  a  conviction  must  follow. 

The  Lord  Justice-Clerk.— I  entirely  concur  in  holding 
that  the  amendment  in  question  ought  not  to  have  been 
allowed.  However  wide  the  power  of  amendment  under 
the  Summary  Procedure  Act  may  be,  it  cannot  extend  to 
the  essential  requisites  of  a  criminal  charge.     Time  and 
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_•  place  are  both  essential,  for  very  obvious  reasons,  to  the 
StoTenwB  ^^^^^^^  ^^  ^^^  accused ;  and  I  cannot  think  that  after 
M'uU  &  *^®  proof  of  the  facts  had  been  concluded  it  could  possibly 
^^^^  be  competent  to  introduce  the  specification  of  a  locus  to 
^{?^b.^ji"^  which  the  proof  had  not  been  addressed. 
"Appeal.  This  is  sufficicnt  for  the  case.  But  on  the  merits  I 
have  a  strong  impression  that  the  Sheriff  has  miscon- 
strued the  statute.  This  is  not  an  appeal  on  the  facts, 
but  entirely  on  the  meaning  of  the  clause  of  the  statute, 
which  has  been,  as  I  think,  entirely  misunderstood  by 
the  Sheriff.  The  statutory  offence  charged  in  this  com- 
plaint consists  solely  of  these  elements — ^first,  the  posses- 
sion of  salmon  within  the  general  limits  of  the  statute ; 
and,  secondly,  such  possession  at  a  time  between  the 
commencement  of  the  latest  and  the  termination  of  the 
earliest  close  time  in  Scotland  in  any  salmon  fishery  dis- 
trict. If  these  two  things  are  proved,  then  the  accused, 
in  order  to  avoid  conviction,  must  prove  that  the  fish 
were  taken  beyond  the  limits  of  the  statute.  It  is  not 
of  the  slightest  consequence  in  which  of  the  districts  the 
fish  were  taken.  It  is  presumed  that  they  were  taken 
in  one  or  other  of  them,  which  is  quite  suflicient.  These 
fishing  districts  are  not  territorial,  but  are  confined  to 
rivers  and  their  banks ;  and  the  Sheriff  was  entirely 
mistaken  in  supposing  that  any  duty  is  laid  on  the  pro- 
secutor to  show  where  the  fish  were  taken,  provided  the 
period  when  they  were  found  in  the  panels'  possession 
was  within  the  annual  close  time. 

The  following  was  the  interlocutor  pronounced : — 
*  Edinburgh,  21st  February  1879. — Having  con- 
sidered this  case,  and  heard  Counsel  for  the  parties,  an- 
swer the  first  question  in  the  case  in  the  negative,  and 
the  second  question  in  the  affirmative  :  Affirm  the  deter- 
mination of  the  inferior  Judge :  Dismiss  the  appeal : 
Find  the  Eespondents  entitled  to  expenses,  which  modify 
to  £5,  5s.,  for  which,  and  £1,  Is.  as  the  dues  of  extract, 
decern  against  the  Appellant.' 

Agent  for  Appellant — Partt. 
Agenta  for  Respondents— J.  &  W.  A.  M'Laren,  W.S. 
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Present 

The  Lord  Justice- Clerk. 

Lords  Young  and  Craighill. 


1879. 

Ko.  24. 

Lord  Mac- 

donald 

V. 

M'Lean 

and  Mac- 

innes. 

High  Courts 
Feb.  28. 


The  Right  Honourable  Ronald  Ahchibald  Lord  Macdonald^ 

Appellant — Balfour  and  Pearson, 

A.GAINST 

John  MacLean  and  £wen  Macinnes,  Bespondents — Mackintoah. 

* 

Poaching — Day  Trespass — Statute  2nd  and  3rd  Wm.  iv.,  c.  68 — 
Day  Trespass  Act — Trespass — Game,  Dead — Game,  in  Search 
OR  Pursuit  op — Feilb  XATURiS. — Held  that  the  offence  in  Sec- 
tion 1  of  the  Day  Trespass  Act  consists  in  the  entering  or  heing  in 
the  day  time  upon  land,  without  leave  of  the  proprietor,  in  search 
OT  pursuit  of  game  for  the  purpose  of  destroying  a  living  wild 
aoimal ;  and  that  a  trespass  upon  land  for  the  purpose  of  taking 
away  dead  game,  with  the  killing  of  which  the  trespasser  is  not 
proved  to  have  had  any  thing  to  do,  does  not  fall  within  the  mean- 
ing of  the  enactment. 

This  was  an  appeal  at  the  instance  of  Lord  Mac- 
donald,  Armadale  Castle,  Isle  of  Skye,  against  a  judg- 
nient  of  acquittal  pronounced  by  the  Sheriff-substitute 
for  the  Skye  district  of  Inverness-shire  (Peter  Speirs, 
Advocate),  upon  a  complaint  under  the  Summary  Pro- 
cedure Act,  at  Lord  Macdonald's  instance,  which  charged 
John  Maclean,  gamekeeper,  and  Ewen  M'Innes,  a  cottar, 
both  residing  at  Kilmorie,  in  said  Island,  and  John 
Macvorren,  farm-worker  at  Drynen,  in  said  Island,  with 
an  offence  within  the  meaning  of  the  1st  section  of  The 
Day  Trespass  Act  (2nd  and  3rd  Wm.  IV.,  c.  68),  '  in  so 
far  as  upon  the  3rd  day  of  October  1878,  or  about  that 
time,  the  said  John  Maclean,  Ewen  Macinnes,  and  John 
Macvorren,  did  all,  and  each  or  one  or  more  of  them,  in 
the  day  time,  that  is  during  some  part  of  the  day  be- 
tween the  commencement  of  the  last  hour  before  sunrise 
and  the  expiration  of  the  first  hour  after  sunset,  commit 


App€al. 


206  CASES  BEFORE  THE  HIGH  COURT  [vOL.  IV. 

1879.  a  trespass  by  unlawfully  entering  or  being,  without  leave 

LoM  m'  ^^  ^^®  proprietor,  on  the  lands  called  Corrie  Bhruadarain, 

donaid  in  the  parish  of  Strath,  in  the  Isle  of  Skye,  being  part 

M'Lean  of  the  Macdouald  Deer  Forest,  in  the  said  Isle  of  Skye, 

and  Mao-  .  '  tt  i 

'p"g»-  which  said  deer  forest  (occupied  by  Edward  P.  WolBten- 
"'leb^'iS*^*'  holme,  residing,  &c.,  as  tenant  thereof),  and  lands  form- 
Appeai.  iiig  the  same,  including  the  forest  lands  called  Corrie 
Bhruadarain,  form  part  of  the  estate  and  lands  of  and 
belonging  to  the  said  Right  Honourable  Ronald  Archi- 
bald Macdonald,  in  search  or  pursuit  of  game,  or  of  deer, 
&c.,  whereby  the  said  John  Maclean,  E wen  Macinnes, 
and  John  Macvorren,  are  all  and  each,  or  one  or  more 
of  them,  liable  respectively,  upon  conviction  thereof,  to 
forfeit  and  pay,'  &c. 

The  trial  of  John  Macvorren  having  been  separated, 
that  of  the  two  other  respondents  proceeded,  and  after 
evidence  had  been  adduced  for  both  parties,  the  Sheriff- 
substitute  found  the  charge  *  not  proven '  against  Maclean 
and  Macinnes,  and  found  the  complairier  liable  in  £3  of 
expenses.  Also,  upon  the  motion  of  the  complainer, 
deserted  the  diet  pro  loco  et  tempore  against  the  respon- 
dent Macvorren. 

Lord  Macdonald  thereupon  appealed,  and  the  case  on 
appeal  at  his  instance  stated  that  *  it  was  shown  by  the 
evidence  that,  on  the  2d  day  of  October  last,  the  witness 
Donald  Matheson,  while  out  in  the  forest  stalking  deer, 
heard  shots  in  the  direction  of  Corrie  Bhruadarain  afore- 
said. Suspecting  there  was  something  not  right  going 
on,  he,  on  the  following  day,  being  the  day  libelled,  went 
to  the  Corrie  to  see  if  he  "  could  find  anything,"  and  on 
arriving  at  the  Corrie  he  saw  the  three  respondents 
carrying  a  dead  stag  up  from  the  bottom  of  the  Corrie, 
placing  it  on  the  back  of  a  horse  they  had  with  them, 
and  so  making  their  way  out  of  the  Corrie.  Before 
they  had  gone  out  of  the  Corrie  the  witness  Mackinnon 
also  came  up  to  them,  he  having  seen  them  from  a  dis- 
tance. The  respondents  were  at  this  time  still  fully  300 
yards  within  the  boundary  of  the  forest,  which  boimdary 
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is  the  sky  line  of  the  ridge  above  the  Corrie,  and  it  was  ^^' 

(lay  time.     They  had  no  guns  or  dogs  with  them,  and  ^'o-  j^- 

no  shots  had  been  heard  that  day.     The  stag  appeared  dona^^ 

to  have  been  shot,  and  the  witness  Matheson  saw  that  it  ^*^;S'° 

'  and  Mac- 

was  opened.  'p"^*- 

*  When  caught  in  this  way  the  respondent  Maclean  ^  jSebl^SSr*' 
(the  keeper)  expressed  a  hope  that  he  would  not  be  AppeaL 
"  given  up/'  that  he  had  been  in  many  a  scrape  before, 
but  had  never  been  "  given  up  "  till  now,  if  he  would  be 
given  up.  He  was,  however,  assured  by  Matheson  and 
Mackinnon  that  he  would  be  "  given  up.''  On  Mathe- 
son saying  that  three  shots  had  been  heard  the  day  be- 
fore, Maclean,  the  keeper,  said,  '^  it  was  only  two  we 
fired.''  The  witnesses  allowed  the  carcass  to  be  taken 
away,  as  Mackinnon  was  instructed  by  his  master,  Mr. 
Wolstenholme  (who,  along  with  the  witness  MacKenzie, 
was  viewing  the  aflfair  through  a  telescope  from  a  dis- 
tance), not  to  struggle  with  the  men,  only  to  identify 
them. 

'  In  exculpation  it  further  appeared  that,  on  the  day 
previous,  the  two  accused,  Ewen  Macinnes  and  John 
Macvorren,  were  employed  the  whole  day  at  fences. 
That  on  the  day  libelled,  at  about  ten  o'clock  forenoon^ 
Mr.  Bower,  the  tacksman  of  Strathaird,  whose  farm 
marches  with  the  forest,  told  them  to  go  along  with 
Maclean  the  keeper  to  the  hill  to  bring  in  the  carcass  of 
a  deer.  They  went,  taking  with  them  a  pony  of  their 
master's  on  which  to  carry  it,  but  no  dogs  or  guns.  The 
party  was  led  by  Maclean  the  keeper,  and  at  the  bottom 
of  Corrie  Bhruadarain  they  found  the  stag  dead,  and 
partly  disembowelled.  The  Corrie  was  very  steep,  and 
after  carrying  the  carcass  to  where  the  horse  could  walk 
with  it,  it  was  laid  on  the  horse's  back,  and  they  were 
proceeding  homewards  when,  and  while  stiU  in  the 
Corrie,  the  witness  Matheson  came  up  to  them,  followed 
by  the  witness  Mackinnon,  and  they  were  challenged  as 
before  stated.  The  exculpatory  witness  did  not  know 
how  the  stag  was  killed,  and  the  keeper  did  not  tell  him 
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1S79.    about  it.      No  attempt  was  made  to  prove  that  the 
Lord  Mao-  accuscd  had  any  right  to  be  within  the  forest. 

donald  _,    .  "^        ^ 

,,  i'-  *  This  concluded  the  evidence  on  both  sides,  and,  after 

and  Mac-  hearing  of  parties'  agents,  the  Sheriflf-substitute  found 
^.  ^^^^^  that  the  accused  were  not  guilty  of  trespassing  in  pur- 

^^^-  '^^-   suit  of  game  within  the  meaning  of  the  Act  libelled  on. 

Appeal.  <  They  did  not  enter  the  forest  for  any  other  purpose 
than  to  bring  out  the  dead  body  of  a  stag  which  had 
not  been  killed  that  day,  and  which  was  not  proved  to 
have  been  killed  by  the  accused  at  all,  although  suspicion, 
but  nothing  more,  pointed  to  its  having  been  shot  the 
day  before  by  John  Maclean  the  keeper,  one  of  the 
accused. 

*  The  question  of  law  for  the  opinion  of  the  Court  of 
Justiciary  is  : — 

*  Is  the  "  entering  or  being  upon  land  without  leave 
of  the  proprietor,"  for  the  purpose  of  taking  away  the 
dead  body  of  a  stag,  there  being  no  proof  that  the  per- 
sons so  entering  had  anything  to  do  with  the  killing  of 
it,  an  offence  within  the  meaning  of  the  first  section  of 
the  Act  r 

Balfour  and  Pearson  for  the  appellant : — ^The  act 
complained  of,  and  which  was  here  found  proved,  is  an 
offence  within  the  meaning  of  The  Day  Trespass  Act 
The  words,  *  in  search  or  pursuit  of  game,'  in  section  1 
are  neutral,  and  are  applicable  equally  to  game  whether 
it  is  alive  or  dead.  What  is  struck  at  by  the  Act  is 
poaching.  Even  if  it  could  not  be  contended  that  the 
respondents  were  in  pursuit  of  game,  it  must  be  admitted 
that  they  were,  at  least,  in  search  of  it ;  and  the  words 
of  the  section  are  sufficient  to  include  searching  for  game 
whether  it  be  dead  or  alive.  There  is  no  distinction 
made  between  dead  and  live  game  in  the  other  statutes 
relating  to  game.  See  25th  and  26th  Vic,  c.  114,  The 
Poaching  Prevention  Act.  Any  such  destinction  would 
be  useless  and  inexpedient ;  for  it  would  be  to  decide  the 
question  of  guilt  in- a  case  like  the  present,  not  upon  the 
nature  of  the  act  done,  but  upon  the  condition  of  the 
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game  at  the  time  at  which  the  offence  was  being  com-    ^^^^' 
mitted.     If  this  complaint  is  held  to  be  incompetent,  ^^  ^^ 
then  a  civil  interdict  or  a  prosecution  for  theft  will  be    ^^^^^ 
the  only  remedies  which  could  meet  the  circumstances.    McLean 

-^  and  Mac- 

These  would  be  very  roundabout  modes  of  procedure ;     *p°e», 
and,  in  the  case  of  a  charge  of  theft,  of  doubtful  compe-  ^^^b?^^' 
tency.     It  was  because  game  are  by  the  law  of  Scotland  "A^^aiT 
fercB  natures  that  this  Day  Poaching  Act  was  required 
to  be  passed. 

Lord  Young. — Has  the  statute  ever  been  applied  to 
dead  game  ? 

Balfour  and  Pearson  for  the  appellant : — ^There  is 
no  case  in  Scotland.  But  see  Osbond  v.  Meadows^  5th 
May  1862,  31  L.J.,  Mag.  Ca.,  p.  238  ;  and  Kenyon  v. 
Bart,  3rd  Feb.  1865,  34  L.J.,  Mag.  Ca.,  p.  87.  These 
cases  were  decided,  ratione  soli^  upon  the  principle, 
wHch  prevails  in  England,  that  there  is  in  the  landlord 
a  Jimited  right  of  property  in  the  game  upon  his  estate. 
Tie  law  of  Scotland  is  founded  upon  the  Roman  law, 
and  regards  game  as  fercB  natures.  These  cases  are  not 
therefore  in  point. 

Mackintosh  for  the  respondents : — The  question  ought 
to  be  answered  in  the  negative.  The  judgment  of  the 
SherijBF  is  justified  by  the  terms  of  the  statute.  The 
entering  upon  land  for  the  purpose  of  removing  a  dead 
deer,  without  proving  by  whom  it  was  killed,  is  not  the 
offence  in  the  statute.  The  word  game  is  there  used 
with  reference  to  wild  animals  only,  which  can  be 
searched  for  and  pursued,  and  is  inapplicable  to  dead 
game.  The  words  *  search  or  pursuit '  in  the  statute 
also  are  stages  of  one  operation,  and  the  being  upon  the 
land  cannot  be  regarded  as  the  sequel  merely  without 
proof.  The  opinions  in  the  case  of  Kenyon  v.  Hart 
really  decide  the  point.  The  present  is,  it  is  submitted, 
aa  afortion  case. 

At  advising — 

The  Lord  Justice-Clerk. — We  have  taken  time  to 
consider  this  case,  but  I  shall  be  able  to  state  my  opinion 
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1879.    in  a  single  sentence.     The  oflfence  provided  for  in  the 
No.  w.    clause  of  the  Day  Trespass  Act  libelled  on  is  that  of  com- 
dbnaid    mitting  a  trespass  by  entering  or  being,  in  the  day  time, 
w*3>an   upon  any  land  without  leave  of  the  proprietor,  in  search 
ippM-     or  pursuit  of  game,  or  of  deer  and  a  number  of  other 
^Flb^28 '*  ^^^  animals  enumerated.     A  man  trespassing  in  search 
jipp^.    or  pursuit  of  game,  &c.,  within  the  meaning  of  this  pro- 
vision, is  a  man  whose  object  is  to  capture  or  destroy  a 
living  wild  animal.     I  have  come  to  this  opinion,  both 
on  a  reasonable  interpretation  of  the  words  used,  and 
after  a  consideration  of  the  English  cases  quoted.     The 
trespass  not  untco  contextu^  but  after  an  interval  of  time 
to  secure  a  wild  animal  which  another  has  killed,  may 
go  to  shew  complicity,  but  is  not  the  offence  set  out  in 
the  statute.     I  am  therefore  for  dismissing  the  appeal. 
Lord  Young  and  Lord  Craighill  concurred. 
The  following  was  the  interlocutor  pronounced : — 
'Edinburgh,   28th    February   1879. — Having  con- 
sidered the  case,  and  heard  Counsel   for  the    parties, 
answer  the  question  stated  in  the  case  in  the  negative ; 
dismiss  the  appeal :  Affirm  the  determination  of  the  in- 
ferior Judge :  Find  the  respondents  entitled  to  expenses, 
which  modify  to  seven  guineas,  for  which,  and  one 
guinea  as  the  dues  of  extract,  decern  against  the  appel- 
lant.' 

AgenU  fcr  the  Appellant— Messn.  Gibsoii-Graio,  Dalziel,  k  Brodibs,  W.S. 
Agents  for  the  Respondents—Measn.  J.  &  A.  Pbdoiic  k  Itobt,^W.8. 


Present. 

The  LoftD  Justice-Clerk. 

Lords  Craighill  and  Adam. 

George  Rodger,  Appellant — BaJ/our  and  MonerBiff, 

AGAINST 

John  Hiblop  and  Others,  Eespondents—Jl  CampheU  SmWu 

Fishing  with  Rod  and  Line  and  Artificial  Elt — Fishing  wrrB 
Rake-Hook — Statute  22nd  and  23rd  Yio.,  o.  lzx,  sects.  6, 8) 
AND  14  (Tweed  Fisheries  Amendment  Act^  1859) — Statute  20th 
AND  21sT  Vic,  o.  cxlviil,  sec.  42  (Tweed  Fisheries  Act,  1857J 
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1879 
-— Complaint — Rslbvanot  —  Appeal  against  Acquittal  —  Ex-      __' 

PBNSJB8. — Held  that  a  complaint  which  charged  an  offence  within     No.  25. 
the  meaning  of  the  Tweed  Fisheries  Amendment  Act,  1859,  sec-       ^^f^ 
tions  6  and  8,  or  14,  in  so  far  as  the  respondents  on  a  day  libelled,     Pq^^^^ 
which  was  not  within  the  close  time. for  fishing  with  rod  and  line  ■    ,  ^      - 
and  the  artificial  fly,  did,  first,  with  rod  and  line  having  attached   Uarch  14. 
thereto  a  hook,  which  they  used  not  as  a  bait  or  allurement,  but  as    Appeal, 
an  instrument  for  dragging  for  salmon,  or  otherwise  than  by  means 
of  rod  and  line  and  artificial  fly  only,  as  provided  in  section  6,  take 
43  salmon  from  a  pool  specified  in  the  river  Ettrick ;  or,  second, 
time  and  place  libelled,  did,  by  means  of  a  rake-hook  or  similar 
engine  of  the  description  of  those  used  for  killing  salmon,  take  said 
fish — contained  a  relevant  charge.    And  that  upon  it  being  proved 
that  the  accused,  while  standing  crowded  together,  used  the  rod 
and  line  and  artificial  fly  by  casting  the  fly  into  the  water,  letting 
it  sink,  and  dragging  it  along  the  bottom  of  the  pool,  and  then 
jerking  it  into  the  fish,  which  were  for  the  most  part  caught  other- 
wise than  by  the  mouth,  and  were  foully  hooked,  as  stated  in  the 
case  on  appeal,  the  Sheriff  ought  to  have  found  that  the  respondents 
were  not  fishing  with  the  artificial  fly,  but  pretending  to  do  so,  and 
in  reality  catching  fish  by  means  of  the  hook  coming  in  contact 
with  the  fish,  and  so  to  have  convicted  of  one  or  other  of  the  con- 
traventions libelled. 

This  was  an  appeal  at  the  instance  of  John  Rodger, 
Procurator-fiscal  of  Selkirkshire,  against '  a  verdict  of 
acquittal  pronounced  in  the  Sheriff  Court  at  Selkirk 
(James  Smith  MUne,  advocate,  Sheriff-substitute),  upon  a 
complaint  at  his,  the  appellant's,  instance  as  Procurator- 
fiscal,  against  John  HiSLOP,  Buccleuch  Koad,  Selkirk,  and 
thirteen  other  persons,  all  residing  in  Selkirk,  respon- 
dents, and  which  set  forth  that  Hislop  and  the  other 
respondents  had  all  and  each,  or  one  or  more  of  them, 
been  guilty  of  an  offence  within  the  meaning  of  *  The 
Tweed  Fisheries  Amendment  Act,  1859,'  more  particu- 
larly sections  6  and  8  or  section  1 4  thereof, 

Lr  BO  FAB  AB,  first,  on  the  30th  day  of  November  1878  years,  or 
about  that  time,  being  during  the  annual  close  time  specified  in  the 
said  Act,  in  or  from  the  river  Ettrick,  which  flows  or  runs  into  the 
river  Tweed,  and  in  or  from  parts  of  the  said  river  Ettrick,  at  or  near 
Selkirk  Cauld,  in  the  parish  and  county  of  Selkirk,  and  280  yards  or 
thereby  below  said  Cauld,  in  the  parish  and  county  of  Selkirk,  or  at 
or  near  one  or  other  of  said  places,  the  said  John  Hislop — [Here 
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1879.     followed  the  names  of  the  respondents] — did  all  and  each,  or  one  or 

No.  26.     more  of  them,  with  rod  and  line,  having  attached  thereto  a  hook, 

^^'^^^     which  all  and  each,  or  one  or  more  of  them,  used  not  as  a  hait  or 

Hislop     allurement,  but  as  an  instrument  for  dragging  for  salmon,  or  otherwise 

— than  by  means  of  rod  and  line  and  artificial  fly  only,  as  provided  by 

March  ^fiT  section  6  of  the  said  Act,  take,  or  aid,  or  assist  in  taking,  forty-three 
^pp^^  or  thereby  salmon,  or  other  fish  of  the  salmon  kind,  whereby  the  said 
John  Hislop,  &c.,  are  all  and  each,  or  one  or  more  of  them,  liable  to  a 
penalty  not  exceeding  £10,  and  an  additional  penalty  of  10s.  for  each 
of  the  said  salmon,  or  other  fish  of  the  salmon  kind,  so  taken,  together 
with  such  costs  attending  the  conviction  as  your  Lordship, shall  think 
fit,  and  are  all  and  each,  or  one  or  more  of  them,  liable,  on  default  in 
payment  thereof,  to  be  proceeded  against  for  recovery  thereof  by 
poinding,  or  distress  and  sale,  or,  in  the  discretion  of  your  Lordship, 
are  all  and  each,  or  one  or  more  of  them,  liable  to  be  imprisoned  in 
the  prison  of  Selkirk  for  any  period  not  exceeding  two  months,  unless 
such  penalties  and  costs  be  sooner  satisfied  and  paid  by  them  respec- 
tively, and  are  all  and  each,  or  one  or  more  of  them,  also  liable  to 
forfeit  the  salmon,  or  other  fish  of  the  salmon  kind,  above  libelled ; 
or  otherwise,  second,  time  and  place  or  places  above  libelled,  the  said 
John  Hislop,  &c.,  did  all  and  each,  or  one  or  more  of  them,  by  means 
of  a  rake-hook,  or  similar  engine  of  the  description  of  those  used  for 
killing  salmon,  take  or  kill  forty-three  or  thereby  salmon,  or  other  fish 
of  the  salmon  kind,  whereby  the  said  John  Hislop,  &c.,  are  all  and 
each,  or  one  or  more  of  them,  liable  to  a  penalty  not  exceeding  £2. 
— [Then  followed  a  conclusion  as  in  the  first  charge,  except  that  the 
forfeiture  was  said  to  apply  to  the  rake-hook  as  well  as  the  salmon.] 

The  following  were  the  facts  set  forth  in  the  appeal : — 

For  the  prosecution  it  was  proved,  that  on  the  occasion  libelled, 
and  at  the  place  or  places  libelled,  with  rod  and  line  and  artificial  fly, 
the  accused  Hislop  killed  one  salmon — [here  the  names  of  the  thir- 
teen other  respondents,  and  the  number  of  fish  killed  by  each,  were 
set  forth] — making  in  all  the  number  of  salmon  libelled.  That  the 
water  on  the  occasion  libelled  was  low  and  clear,  and  at  the  places 
libelled  quite  shallow,  being  only  about  two  or  three  feet  deep,  and 
that  salmon  in  large  numbers  were  lying  congregated  in  these  shallow 
pools  waiting  for  sufficient  water  to  enable  them  to  ascend  the  cauld 
to  the  upper  waters.  That  the  accused  were  in  some  instances  stand- 
ing crowded  together,  and  used  the  rod  and  line  and  artificial  fly  by 
casting  the  fly  into  the  water,  letting  it  sink,  and  dragging  it  along 
the  bottom  of  the  pool,  and  then  jerking  it  into  the  fish,  which  were 
for  the  most  part  caught  otherwise  than  by  the  mouth,  being  thas 
foully  hooked.  That  this  mode  of  fishing  was  carried  on  from  morn- 
ing till  dark  in  the  midst  of  a  crowd  of  persons  numbering  upwards 
of  a  hundred,  several  of  whom,  besides  the  accused,  were  fishing  and 
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taking  salmon  in  the  same  manner,  and  some  of  whom,  in  dragging  1^9. 
the  pools,  dragged  out  also  old  hoots,  sticks,  and  other  rubbish  to  ^©726. 
the  bank.  Bodger 

For  the  defence  the  following  objections  were  stated  to  the  relev-     Hlaiop 
ancj:— (1.)  The  period  libelled  (30th  November)  is  not  the  annual  *.?i£?!l^ 
close  time  for  rod  and  line  fishing ;  (2.)  Illegal  fishing  is  not  charged ;  ^^^^  1?' 
(3.)  No  specification  of  how  the  alternative  part  of  first  charge  com-    ^^^ 
mitted;  (4.)  Fishing  is  not  libelled  in  the  first  alternative  charge; 
and  (5.)  Separation  of  trials  on  the  ground  that  there  was  no  common 
purpose,  and  by  trying  them  together  gives  to  the  Procurator-fiscal  a 
larger  penalty  than  if  tried  separately,  and  general  oppression. 

The  facts  proved  for  the  defence  were,  that  on  the  day  libelled  it 
was  legal  to  fish  ibr  salmon  with  rod  and  line  and  artificial  fly,  that 
in  cold  weather,  which  it  was  on  the  occasion  in  question,  fish  lie  at 
the  bottom  of  pools,  and  that  in  fair  fishing  anglers  allow  their  hooks 
to  sink  according  to  the  depth  of  the  pool  and  the  current,  as  much 
in  some  instances  as  two  feet  below  the  surface,  so  as  to  bring  the 
hre  within  view  of  the  fish,  and  so  induce  the  fish  to  rise  to  the  fly, 
that  in  doing  so  the  artificial  fly  may  fairly  be  weighted  with  lead ; 
also  that  it  was  rare  in  fair  fishing  to  hook  a  fish  foully,  but  that 
ifhea  so  hooked  fish  were  considered  fairly  taken.  It  was  also  proved 
tflat  none  of  the  artificial  flies  or  lures  used  on  the  occasion  in 
question  by  the  accused  were  weighted. 

The  presiding  Sheriff"  repelled  the  preliminary  objections,  but  held 
that  it  had  not  been  proved  that  the  accused  had  been  acting  in  con- 
cert, nor  that  they  had  all  been  at  the  river  side  at  the  same  time ; 
also  that  the  facts  as  proved  did  not  constitute  an  offence  which  was 
defined  by  the  Tweed  Fisheries  Acts.^ 

^The  Tweed  Fisheries  Amendment  Act,  1859,  22  and  23  Vict.  c. 
Ixx.,  enacts  sec.  6 — *  It  shall  not  be  lawful  for  any  person  to  fish  for 
or  take,  or  aid  or  assist  in  fishing  for  or  taking,  any  salmon  in  or  from 
the  river  at  any  time  between  the  14th  day  of  September  in  any  year 
and  the  15th  day  of  February  in  the  year  following,  except  by  means 
of  the  rod  and  line  with  the  artificial  fly  only,  nor  with  the  rod  and 
line  at  any  time  between  the  30th  day  of  :N"ovember  in  any  year  and 
the  Ist  day  of  February  in  the  year  following,'  &c. 

Sec.  8. — *  Every  person  who  during  the  annual  close  times  .  .  . 
fishes  for  or  takes,  or  aids  or  assists  in  fishing  for  or  taking,  any  sal- 
mon in  or  from  the  river,  excepting  as  aforesaid,  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  £10,'  &c. 

Sec.  14.—'  Every  person  who  at  any  time  takes  or  kills,  or  attempts 
to  take  or  kill,  salmon,  in  or  from  the  river  by  means  of  any  boat, 
net,  rake-hook,  or  similar  engine  of  the  description  of  those  used  for 
Mling  sahnon,  shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  £2,*  &c. 
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1879.        The  question  of  law  for  the  opinion  of  the  High  C!ourt 

KoTis.    of  Justiciary  was : — 
^       Whether  all  the  accused,  or  any  of  them,  are  guilty  of 
asd  otb^  one  or  other  of  the  contraventions  libelled  \ 
Btichcaort,      Balfour  and  MoNCREiFF,  for  the  appellant,  having 

^^^^^  narrated  the  facts,  contended : — ^The  case  is  not  very 
clearly  stated.  The  statement  '  that  the  facts  as  proved 
did  not,  in  the  opinion  of  the  Sheriff,  constitute  an  offence 
which  was  defined  by  the  Tweed  Fisheries  Act,'  shows 
that  the  real  question  raised  is.  Whether  this  is  fair  fish- 
ing within  the  meaning  of  the  Act  of  1859  ?  There  can 
be  no  doubt  that  fishing  in  this  manner  is  very  detri- 
mental to  the  existence  of  salmon.  We  contend  that 
the  question  in  the  case  ought  to  be  answered  in  the 
affirmative,  upon  two  separate  and  alternative  grounds. 
Firsts  this  is  not  fishing  *  with  rod  and  line  with  the 
artificial  fly '  in  the  sense  of  section  6  of  the  Act  of 
1859.  The  fly  was  not  being  used  in  a  legitimate  man- 
ner, as  a  lure.  It  appears  from  the  facts  stated  that 
not  one  of  the  fish  took  the  fly,  but  the  fly  took  the  fish, 
aU  of  which  were  hooked  foully.  It  is  not  stated 
that  none  of  the  fish  were  hooked  fairly;  but  it  is, 
we  submit,  implied.  And  although  a  fish  may  be 
foully  hooked  by  accident  when  fishing  fairly,  that  just 
raises  the  question  whether  the  respondents  were  here 
fishing  fairly  ?  and  we  submit  that  the  facts  stated  nega- 
tive fair  fishing.  It  is  not  a  sufficient  reply  to  say  that 
this  was  fishing  with  rod  and  line  and  the  artificial  fly. 
The  accused  must  also  say  that  they  were  using  that 
tackle  in  a  legitimate  manner,  otherwise  it  would  only 
be  necessary  to  deck  up  a  rake-hook  with  feathers  to 
exclude  the  provisions  of  the  Act.  The  42d  section  of 
the  Act  of  1857  provided  that  it  should  be  lawful  to 
fish  hy  means  of  rod  and  line  during  the  fourteen  days 
following  the  commencement  of  the  annual  close ;  but 
the  Act  of  1859,  besides  lengthening  the  period  during 
which  fishing  with  rod  and  line  might  be  carried  on, 
added  those  words,  ivith  the  artificial  Jly  only^  in  order 
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thereby  to  cover  by  its  prohibition  the  act  of  fishing  * 

with  ground  bait,  which  was  discovered  to  be  destnic-    ^^ 
tive.    That  alteration  shows  that  a  fly  hook  could  not     ^^^^^ 
be  used  as  a  bait  hook  without  infringing  the  Act.     It  «>d0thew. 
would  be  a  strange  result  if  that  alteration  of  the  Act  of  March"u: 
1857  should  lead  to  a  mode  of  poaching  which  was  not    Appeal.' 
coutemplated.    We  contend  that  the  facts  proved  amount 
to  a  contravention  of  section  6  of  the  Statute  of  1859  ; 
and  that  that  is  the  section  which  is  most  applicable. 
But,  secondly  and  alternatively,  that  if  the  Court  are  of 
opinion  that  the  facts  do  not  fall  within  the  terms  of 
that  section,  then  section  1 4  is  broad  enough  to  cover 
them.    There  was  no  difference  between  the  fly  which 
was  used  on  the  occasion  libelled  and  those  that  are  used 
legitimately  in  fair  fishing ;  but  the  facts  show  that  they 
v?ere  used  in  an  illegal  way — not  as  a  salmon  fly  to  lure 
the  fish,  but  as  a  rak3-hook.     So  used  it  was,  at  all 
events,  to  use  the  words  of  section  1 4,  -an  engine  *  (^ 
the  descnption  of'  a  rake-hook  used  for  killing  salmon, 
and  as  such  it  fell,  we  contend,  within  the  provisions  of 
that  section.     The  appeal  is  presented  not  for  the  pur- 
pose of  asking  the  Court  to  inflict  any  penalty.     We 
only  desire  a  ruling  of  the  Court  upon  t^ic  point,  as  this 
being  a  very  destructive  mode  of  fishing,  it  is  desirable 
that  it  be  put  a  stop  to,  otherwise  it  must  result  in  this, 
that  anglers  will  require  to  be  deprived  of  this  privilege 
of  fishing  for  a  fortnight  after  the  close  of  the  period 
during  which  it  is  legal  to  fish  in  other  modes.     Fishing 
with  rod  and  line  and  the  artificial  fly  is  allowed  during 
the  extended  period  because  spawning  fish  do  not  readily 
take  the  fly. 

J.  Cahpb£LL  Smith  for  the  respondents: — The  re- 
spondents were  fishing  with  rod  and  line  and  the  arti- 
ficial fly  on  the  last  day  on  which  it  was  legal  so  to  fish  ; 
and  although  the  mode  of  fishing  adopted  may  be  con- 
trary to  piscatorial  ethics,  it  was  not  an  evasion  of  any 
direct  provision  of  the  Act  of  1859  ;  and,  being  within 
the  words  of  the  Act,  it  was  legal.     It  was  not  a  rake- 
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1879.    took  that  was  being  used,  and  it  is  only  against  the  nse 
No.  26.    of  such  a  hook  that  the  Act  strikes.     The  18th  section 
^.^.j^     of  the  English  Act  of  1861  (24th  and  25th  Vic,  c.  109), 
mnd  Others,  which  dcals  with  the  same  matter,  was  found  ineffectual 
^^chTi?'*^  reach   cases  like  the  present,   and  required  to  be 
Appeal,    amended  by  the  interpretation  clause  of  the  Act  36th 
and  37th  Vic,  c  71,  in  order  to  become  an  operative 
enactment.     The  words  of  the  Act  of  1859,  therefore, 
cannot  be  extended  by  judge-made  law  to  meet  the  pre- 
sent case.     The  case  does  not  state  that  none  of  the  fish 
were  fairly  hooked,  and  only  that  they  *  were  for  the 
most  part  caught  otherwise  than  by  the  mouth ; '  and  as 
that  may  happen  in  fair  fishing  with  the  fly,  it  is  no 
test.     "We  have  no  objection  to  the  Sheriff's  notes  of  the 
evidence  being  read  by  the  Court  in  order  to  supply  any 
defects  in  the  statement  of  the  case. 

The  Lord  Justice-Clerk. — ^The  Sheriff  sends  this 
case  to  us  on  the  question  *  whether  all  the  accused,  or 
any  of  them,  are  guilty  of  one  or  other  of  the  contra- 
ventions libelled  V  On  the  face  of  it  this  question  is 
not  a  matter  for  us,  but  I  suppose  that. what  the  Sheriff 
really  intends  us  to  decide  is,  whether  the  facts  he  has 
found  proved  amounted  to  a  contravention  of  the  statute 
as  charged  in  the  indictment. 

For  the  purpose  of  this  decision  I  shall  refer  only  to 
the  charge  under  section  6  of  the  statute,  because  I  think 
that  it  is  suflficient  for  our  judgment.  And  I  may  fairly 
say  that  I  cannot  understand  why  the  learned  Sheriff 
has  sent  us  this  question  at  all.  If  he  was  of  opinion, 
upon  the  facts  here  stated,  that  this  crowd  of  people  who 
assembled  round  the  pools  in  question  were  bona  Jide 
fishing  with  the  artificial  fly,  with  the  intention  and  ex- 
pectation of  catching  salmon  with  the  artificial  fly  and 
in  no  other  way,  and  that  in  point  of  fact  they  did  catch 
forty-three  salmon  out  of  those  pools  by  the  artificial  fly 
and  in  no  other  way,  if  the  learned  Sheriff  was  of  that 
opinion,  he  was  quite  right  to  acquit  the  prisoners,  al- 
though the  assumption  involves  an  amount  of  credulity 
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on  the  Sheriff's  part  which  I  should  not  at  all  have  ex-  ^^^^' 
pected.  But  if,  on  the  other  hand,  the  learned  Sheriff  g^^ 
was  satisfied — as  I  cannot  doubt  he  was  satisfied — that  ^^'j 
while  there  was  an  artificial  fly  used  in  the  process,  the  md  othen. 
thing  the  accused  was  actually  doing  was  not  fishing  ^m^^^mT 
with  the  artificial  fly  but  pretending  to  fish  with  the  Appeal 
artificial  fly,  and  in  reality  catching  the  fish,  and  intend- 
ing to  catch  the  fish,  by  means  of  the  hook,  on  which  the 
artificial  fly  was  dressed,  coming  in  contact  with  the  fish 
when  lying  in  the  shallows  at  the  foot  of  this  cauld,  then 
I  cannot  imagine  how  he  should  have  doubted  for  a 
moment  that  that  was  manifestly  an  evasion  of  the 
statute,  and  a  statutory  offence  committed  in  the  clearest 
and  most  unmistakeable  form.  The  Sheriff  finds  dis- 
tinctly that  forty-three  salmon  were  caught  in  this  place ; 
Aat  the  water  was  low  and  clear ;  that  the  pools  were 
shallow,  two  or  three  feet  deep ;  and  that  the  salmon  in 
laige  numbers  were  congregated  there  waiting  for  suffi- 
cient water  to  enable  them  to  ascend  the  cauld.  I  do 
not  suppose  that  any  man  ever  fished  with  the  fly  ex- 
pecting to  take  salmon  with  the  fly  under  such  circum- 
stances. The  Sheriff  also  finds  *  that  the  accused  were 
in  some  instances  standing  crowded  together,  and  used 
the  rod  and  Une  and  artificial  fly  by  casting  the  fly  into 
the  water,  letting  it  sink,  and  dragging  it  along  the 
bottom  of  the  pool,  and  then  jerking  it  into  the  fish, 
which  were  for  the  most  part  caught  otherwise  than  by 
the  mouth,  being  thus  foully  hooked.'  He  says  *  for  the 
most  part/  but  he  does  not  find  that  in  any  one  single 
instance  were  they  caught  by  the  fish  rising  to  the 
lure. 

Now,  the  question  is,  whether  that  is  fishing  with  the 
artificial  fly.  I  say  it  is  pretending  to  fish  with  the 
artificial  fly.  The  artificial  fly  played  no  part  whatever 
in  the  means  by  which  the  fish  were  captured  or  intended 
to  be  captured ;  and  I  should  be  very  sorry  indeed  to 
think  that  a  doubt  could  for  a  moment  arise  as  to  that 
being  a  violation  of  the  statute.     The  Sheriff  says  that 
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1879.    jjg  ^3^  Qf  opinion  '  that  the  facts  as  proved  did  not  con- 

JJj^25.    stitute  an  offence  which  was  defined  by  the  Tweed  Fish- 

^fjj^     eries  Acts/  I  take  it  that  a  man  who  pretends  to  fish  with 

lid  Others  the  artificial  fly  and  in  reality  catches  the  fish  by  means 

^iwParSu!*  ^^^  rake-hook  does  commit  an  offence  against  the  statute, 

jkppeaL    And  I  think  it  is  one  of  the  clearest  cases  I  have  ever 

seen  of  violation  of  the  statute. 

The  Sheriff  has  acquitted  the  accused,  and  I  am  very 
far  from  saying  that  we  can  upset  that  to  the  effect  of 
now  punishing  them  for  the  offence ;  but  so  far  as  the 
question  of  law  is  concerned,  on  the  facts  stated  by  the 
Sheriff,  I  think  we  must  answer  the  question  to  the 
effect  that  the  facts  as  stated  amount  to  the  statutory 
offence  which  is  charged  in  the  complaint. 

Lord  Craighill  concurred. 

Lord  Adam. — I  am  of  the  same  opinion.  As  I  read 
it,  the  question  put  to  us  is  really  whether  the  facts 
found  by  the  Sheriff  amounted  to  a  contravention  of  the 
statute  libelled.  Now,  I  quite  agree  with  your  Lordship 
that  there  can  be  no  doubt  upon  that  subject. 

The  Sheriff-substitute  has  described  to  us  how  those 
fish  were  caught.  He  describes  how  this  crowd  of  people 
threw  the  hooks  into  the  water,  and  dragging  them 
through  the  water  jerked  them  into  the  fish.  It  just 
comes  to  this,  that  the  fish  did  not  take  the  hook  but 
the  hook  took  the  fish  in  all  these  cases ;  and  it  is  per- 
fectly obvious  that,  so  far  as  that  was  concerned,  the  fact 
that  the  hook  was  dressed  with  an  artificial  fly  had  no- 
thing whatever  to  do  with  the  capture  of  the  fish.  Every 
one  of  those  fish  would  have  been  just  as  effectually 
captured  if  there  had  not  been  a  particle  of  fly-dressing 
upon  the  hook. 

That  being  so,  the  question  under  the  6th  section  of 
the  Act  is,  whether  that  is  a  contravention  of  what  is 
there  enacted.  Now,  that  clause  of  the  Act  says  that 
during  the  time  in  question  it  shall  not  be  lawful  to  fish 
for  or  take  any  salmon  except  by  means  of  rod  and  line 
with  artificial  fly  only.     I  cannot  doubt  that  what  the 
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Act  means  by  *  artificial  fly  only '  is  that  the  artificial    ^^^^' 
fly  is  to  be  the  bait  or  lure  by  which  the  fish  is  to  be    ^^\ 
taken.     That,  I  think,  is  the  clear  meaning  of  the  Act.       rj^^ 
It  does  not  mean  that  if  a  person  uses  a  hook  with  cer-  >nd  others, 
tain  adornments  on  it,  but  not  as  a  bait  or  allurement  at  ^j^areh'iT' 
all,  that  is  taking  fish  by  rod  and  line  with  the  artificial    AppeaL 
fly.    It  appears  to  me,  as  I  haye  s^id  before,  that  the 
artificial  fly,  meaning  thereby  the  fly  with  which  this 
hook  was  dressed,  had  nothing  whatever  to  do  with  the 
capture  of  the  fish  in  question,  and  that  they  were  not 
taken  by  means  of  the  artificial  fly  in  the  sense  of  the 
Act  of  Parliament. 

I  have  therefore  not  the  slightest  hesitation  in  agree- 
ing with  your  Lordship  that  these  fish,  having  been 
simply  dragged  out  of  the  pool  by  means  of  the  hook, 
vere  not  taken,  in  the  sense  of  the  Act  of  Parliament,  by 
the  artificial  fly,  and  that  this  is  neither  more  nor  less 
thn  one  of  the  clearest  cases  of  evasion  of  the  Act  of 
Parliament. 

Balfour,  for  the  appellant,  moved  the  Court  to  direct 
repayment  of  the  five  guineas  of  expenses  which  the 
appellant  had  paid  under  the  interlocutor  of  the  Sheriff* 
appealed  against ;  and  to  find  the  respondents  liable  in 
the  expenses  of  the  appeal.  Black  v.  Bradshaw,  High 
Court,  Dec.  16,  1875,  Couper,  vol.  iii.,  p.  209  ;  JiPAdam 
V.  latme,  High  Court,  Mar.  1,  1876,  Couper,  vol.  iii., 
p.  223. 

Campbell  Smith  objected,  and  moved  that  the  respon- 
dents be  found  entitled  to  their  expenses  in  the  appeal. 
The  Court  could  not  pronounce  an  effective  judgment 
against  them — could  neither  inflict  a  penalty  nor  remit 
to  the  Sheriff*  to  inflict  a  penalty.  They  had  therefore 
been  brought  to  the  High  Court  for  the  mere  purpose  of 
settling  a  general  question. 

The  following  was  the  interlocutor  pronoimced : — 

'Edhihurgh,  lith  March  1879.— Find  that  the  facta 
stated  by  the  Sheriff^  amount  to  the  statutory  charge 
libelled :  Remit  to  the  Sheriff^  with  directions  to  order 
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_'    repayment  of  the  sum  of  five  guineas  of  expenses  awarded 
B^li^    to  the  respondents :  Find  the  appellant  entitled  to  ex- 
Hhiop    penses/&c, 

And  Others. 

Agents  for  AppeHsnt— Mackehzib,  Innes,  k  Looah,  W.8, 

ll^^^l^  Agent  for  R«spond«nts-  John  M^Douoa  ll.  Solicitor,  Jedburgh. 

^ • 

AppeaL 


Present. 
The  Lord  Justice-Clerk. 
Lords  Craighill  and  Adam. 

[James  Simon,  Appellant — Rhind. 

AGAINST 

John  Eeid,  Respondent — Jameson, 


Statute  Ist  and  2nd  Wm.  iv.,  c.  43,  sec.  96  (The  General  Tutd- 
pike  Act,  1831) — Discharging  Loaded  Firearms  —  Road— 
Kuisancb — Annoyance  to  Passengers  on  Road — Convictiok— 
Complaint — Relevancy — Proof. — Held  that  in  order  to  consti- 
tute the  offence  in  section  96  of  The  General  Turnpike  Act^  1831, 
of  discharging  any  gun,  pistol,  or  other  firearms  upon  a  public  road, 
&c.,  it  must  be  libelled  and  proved  that  it  was  done  to  the  annoy- 
ance of  the  passengers,  and  a  conviction  for  such  offence  set  ai^ide 
in  respect  of  the  failure  of  the  prosecutor  to  prove  such  annoyance. 

This  was  an  appeal  at  the  instance  of  James  Simon, 
grocer,  Hemnay,  Aberdeenshire,  against  a  conviction  aud 
sentence  pronounced  by  two  Justices  of  the  Peace  for 
that  county,  upon  a  complaint  at  the  instance  of  John 
Msrch  20.  Reid,  Interim  County  Road  Clerk  appointed  under  The 
App«a.  Aberdeenshire  Roads  Act,  1865.  The  case  on  appeal 
stated : — 

This  is  a  cause  arising  from  a  complaint  at  the  instance  of  the  said 
John  Reid,  against  the  said  James  Simon,  charging  him  with  having 
been  guilty  of  an  offence  within  the  meaning  of  the  Act  1st  and  2nd 
Wm.  IV.,  cap.  43,  entitled  '  An  Act  for  Amending  and  making  the 
more  Effectual  the  Laws  concerning  Turnpike  Roads  in  Scotland,'  and 
of  'The  Aberdeenshire  Roads  Act,  1865,'  in  so  far  as  on  or  about 
the  17th  day  of  February  1879,  or  on  one  or  other  of  the  days  of  that 
month,  the  said  James  Simon  did,  on  the  public  road,  opposite  the 


1879. 

No.  26. 
Simon 

V, 

Bdd. 
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farm  of  Bridgend,  in  the  parish  of  Eemnay,  dischazge  a  shot  from  a     1879. 
gon  to  the  annoyance  of  the  passengers,  thereby  creating  the  nmsance     ^o.2S. 
whereby  the  said  James  Simon  was  liable  to  pay  a  sum  not  exceed-      Simon 
ing  fifty  shillings  over  and  above  the  damage  occasioned  thereby,  and       Reid. 
praying  the  Court  to  convict  the  said  James  Simon  of  the  offence  HighCourt, 
charged,  and  to  adjudge  him  to  suffer  the  penalty  provided  by  the   ^ 
said  Act  1st  and  2nd  Wm.  IV.,  cap.  43,  sec.  96.  Appeal 

The  appellant  pleaded  not  guilty,  and  evidence  was  led. 

The  Justices  found  the  said  James  Simon  guilty,  and  fined  him 
in  the  sum  of  7s.  6d.  of  modified  penalty,  with  the  sum  of  £3,  Ts.  6d. 
of  expenses,  and  in  default  of  payment  within  fourteen  days  finom  the 
said  7th  March,  adjudged  him  to  be  imprisoned  in  the  prison  of  Aber- 
deen for  the  period  of  ten  days. 

The  only  facts  proved  before  the  Justices  were  (1.)  that  the  shot 
was  fired  at  the  time  and  place  set  forth  in  the  complaint ;  (2.)  that 
there  was  no  persons  or  passengers  on  the  road  libelled,  but  that 
then  were  persons  on  another  road  80  yards  distant  &om  the  place 
vheie  the  shot  was  fired,  and  that  there  were  a  number  of  people  at 

^  i&ilway  station  60  yards  distant  from  the  place  where  the  shot 

vu  filed ;  and  (3.)  that  none  of  the  witnesses  spoke  af  annoyance. 

The  question  of  law  for  the  opinion  of  the  High 
Court  of  Justiciary  was : — 

Do  the  findings  in  fact  above  set  forth  amount  of 
themselves  to  an  offence  within  the  meaning  of  the  Acts 
libelled  ? 

Rhind,  for  the  appellant : — ^The  case  raises  three 
questions.  1st.  Whether  discharging  a  gun  upon  a  road 
is  an  offence  1  2dly.  Assuming  that  in  certain  circum- 
stances it  may  be  an  offence,  whether  the  doing  so  must 
be  to  the  annoyance  of  passengers  1  And  ScUy,  Whether 
persons  not  upon  the  road  where  the  shooting  takes 
place,  but  upon  an  adjoining  road,  can  be  held  to  have 
been  annoyed,  although  there  is  no  evidence  adduced  to 
prove  that  they  were  annoyed  ?  In  the  section  of  the 
General  Turnpike  Act  (1st  and  2nd  Wm.  IV.,  cap.  43,  sec. 
96^)  constituting  the  offence,  the  only  road  mentioned 

^  Statute  1st  and  2nd  Wm.  IV.,  cap.  43  (Geneial  Turnpike  Eoads 
Act,  1831),  sec.  96.     And  be  it  enacted  'That  if  any  person  shall' 

'or  shall  discharge  any  gun,  pistol,  or  other  firearms,  fly 

^ites,  or  bait  or  run  for  the  purpose  of  baiting  any  bull,  or  play  at 
football,  tennis,  fives,  cricket,  or  any  other  game  or  games  upon  such 
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_'    is  a  turnpike  road  (reads),  and  the  words  in  that  section 

No.  26.    — *or  shall  discharge  any  gun,  &c.,  upon  such  road  — 

••       applies  exclusively  to  turnpike  roads,  i.e.  roads  upon 

which  tolls  are  levied  and  paid.     The  complaint  did  not 


Hif^h  Court, 

^'^"^^  '•^'  specify  that  this  *  public  road '  was  a  turnpike  road.  If 
^P**®***  it  was  a  statute  labour  road,  the  Act  8th  and  9th  of  Vic, 
•c.  41,  in  section  26,  deals  with  this  very  Act  when  com- 
mitted upon  statute  labour  roads.  I  submit,  therefore, 
that  a  complaint  which  libels  the  general  Act  is  irrele- 
vant unless  it  sets  forth  that  the  road  in  question  was  a 
turnpike  road. 

The  Lord  Justice-Clerk. — The  libel  seems  to  me  to 
be  quite  good.  You  did  not  join  issue  with  the  prose- 
cutor upon  that  point.  You  might  have  traversed  thai, 
•but  as  you  have  not,  it  seems  to  me  you  have  no  point. 
Rhind.  — Assuming,  then,  that  the  expression  '  public 
road '  in  the  complaint  includes  a  turnpike  road,  I  con- 
tend that  the  discharging  of  the  gun  must  both  be  libelled 
and  proved  to  have  been  to  the  annoyance  of  the  lieges. 
This  is  shewn  by  the  fact  that  section  96  makes  it  an 
oflfence  to  fire  a  gun  or  set  ofi"  fireworks,  and  do  other 
innocent  acts,  such  as  plapng  at  cricket  or  football,  in  a 
place  near  to — viz.,  within  100  yards  of — a  turnpike 
road.  Besides,  the  complaint  bears  that  the  firing  was 
to  the  annoyance  of  the  lieges,  and  it  being  set  forth,  it 
ought  to  have  been  proved.  But  that  is  not,  I  submit, 
relevantly  averred.  The  complaint  should  have  borne 
the  names  of  the  persons  who  were  annoyed.  But  fur- 
ther, the  case  on  appeal  bears  (reads)  that  there  were  no 

load  *  (viz.,  a  turnpike  road),  '  or  on  the  side  or  sides  thereof  or  on 
ftny  exposed  situation  near  thereto,  to  the  annoyance  of  any  passen- 
ger or  passengers ' *  every  person  offending  in  any  of  the 

oases  aforesaid  shall  for  each  and  every  such  oifence  forfeit  and  pay 
any  sum  not  exceeding  fifty  shillings  over  and  above  the  damage 
occasioned  thereby.' 

Statute  2Sth  and  29th  Vic,  cap.  CCXL.  (The  Aberdeen  Koads 
Act,  1865),  sec.  4^  incorporates  a  portion  of  the  above  General  TarD* 
pike  Beads  Act  of  1831,  uid,  inter  alia,  Uie  above  sectioiL 
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passengers  on  the  road  to  be  annoyed,  and  that  of  those  1£79, 

persons  who  were  proved  to  have  been  at  some  distance  no.26- 

from  the  place  at  the  time,  none  of  them  were  annoyed.  *• 
I  submit,  therefore,  that  there  having  been  no  passen- 


High  Court, 

gers  at  the  time,  and  no  annoyance  proved,  the  question  March  20. 
in  the  Case  ought  to  be  answered  in  the  negative,    -^w?*^ 
Vinson  v.  Browning,  Feb.  9,  1866,  1  Law  Rep.,  Com. 
PL,  p.  321  ;    Davidson  v.  M'Leod,  14th  Dec.  1877^ 
Couper,  vol.  iii.,  p.  511. 

Jameson,  for  the  respondent: — I  contend  that  the 
words  in  section  96,  *  to  the  annoyance  of  any  passenger,' 
&c.,  applies  only  to  the  acts  such  as  playing  at  football, 
cricket,  &c*,  immediately  preceding  those  words,  and 
does  not  apply  to  discharging  a  gun.  In  the  English 
Road  Act,  5th  and  6th  Wm.  IV.,  cap.  50,  sec.  72,  al^ 
though  such  acts  as  the  playing  of  games  most  be  to  the 
aniK)yance  of  the  passengers,  in  order  to  constitute  an 
offence,  the  firing  of  a  gun  need  not  be.  It  is  declared 
to  be  of  itself  an  offence. 

LoKD  Craighill. — ^Then  it  is  rather  unfortunate  for 
that  contention  that  you  should  have  libelled  annoyance 
to  passengers. 

Jameson.- — It  is  the  policy  of  the  Act  to  protect  pas- 
sengers by  prohibiting  the  discharging  of  firearms  at  all 
on  the  public  highway,  whether  it  be  to  the  annoyance 
of  the  lieges  or  not. 

Lord  Craighill. — I  am  of  opinion  that  this  is  a  con- 
viction which  cannot  be  sustained.  The  complaint  was  . 
that  the  accused  had  been  guilty  of  an  offence  within  the 
meaning  of  the  Act  1st  and  2nd  Wm.  IV.,  cap.  43  (The 
General  Turnpike  Act,  183l),section  96  of  which  is  applic- 
able to  the  case,  and  of  The  Aberdeenshire  Roads  Act, 
1865,  an  Act  which  incorporates  some  of  the  provisions 
of  the  previous  Act,  in  so  far  as  on  a  day  libelled  the 
accused  did,  *  on  the  public  road,'  opposite  to  a  particular 
farm  specified,  '  discharge  a  shot  from  a  gun  to  the  an- 
noyance of  the  passengers,  thereby  creating  the  nuisance/ 
&€.    That  was  the  offence  charged,  and  which  the  pro^ 
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1879.  secutor  undertook  to  prove,  and  the  Justices  have  con- 
No.  26.  victed,  although  it  was  proved  that  there  were  no  paa- 
V.  sengers  on  the  road  libelled  at  the  time,  and  although,  as 
High  coart,  *^^  ^^®  states,  notwithstanding  that  there  were  several 
March  20.  pejsons  iu  the  neighbourhood  at  the  time,  '  none  of  the 
^  witnesses  spoke  of  annoyance/  It  would,  I  think,  have 
been  sufficient  for  the  disposal  of  this  appeal  to  have 
found  that  the  conviction  had  followed  upon  a  complaint 
which  was  under  trial,  and  a  material  portion  of  it  was 
not  proved.  But  even  supposing  it  had  not  been  set 
forth  in  the  complaint  that  the  discharging  of  the  gun 
was  to  the  annoyance  of  the  passengers,  I  would  have 
been  of  the  same  opinion.  There  are  a  series  of  acts 
specified  in  section  96  of  The  General  Turnpike  Act  of 
1831  the  doing  of  which  was,  in  my  opinion,  in  terms 
of  that  section  to  be  construed  as  an  ofience,  but  pro- 
vided only  they  were  done  *  to  the  annoyance  of  any 
passenger  or  passengers,'  and  which  were  to  subject  to  a 
penalty,  over  and  above  the  damage  occasioned  thereby, 
and  among  these  that  of  discharging  any  gun,  pistol,  or 
other  firearms  is  one.  As  I  read  the  section,  the  clause 
•  to  the  annoyance  of  any  passenger  or  passengers '  is  an 
integral  part  of  that  part  of  the  section  which  precedes 
it,  and  is  applicable  to  each  of  the  acts  there  specified. 
These  acts  must  therefore,  I  think,  not  only  be  libelled, 
but  they  must  be  proved  as  having  been  done  to  the  an- 
noyance of  a  passenger  or  passengers  in  order  to  consti- 
tute the  ofience  in  the  section.  A  gun  may  be  fired  upon 
a  public  road  with  impunity,  but  if  it  is  done  to  the  an- 
noyance of  the  passengers,  it  is  a  contravention  of  the 
statute.  « 

Lord  Adam. — The  accused  was  charged  with  discharg- 
ing a  gun  on  the  public  road  '  to  the  annoyance  of  the 
passengers.'  I  think  that  an  offence  so  charged  should 
have  been  proved  in  order  to  have  warranted  a  convic- 
tion, not  merely  because  it  was  so  charged,  but  because 
it  was  necessary  so  to  libel  and  prove  under  the  statute 
founded  on.     And  as  it  is  stated  in  the  case  that '  none 


AppeftL 
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of  the  witness^  spoke  of  annoyance,'  I  have  no  hesita-    IS''^* 
tion  in  saying  that  the  Justices  have  here  gone  entirely    Na  26. 

The  Lord  Justice-Clerk. — I  quite  concur  in  the  re-  High  court, 
suit  arrived  at  by  your  Lordships ;  but  I  vp^ould  prefer  to  ^*"**  ^ 
reserve  my  opinion  upon  the  point  as  to  how  far  annoy- 
ance to  passengers  must  always  be  proved  in  order  to 
constitute  the  offence  here  libelled. 
The  following  was  the  Interlocutor : — 
*  Edinburgh,  20th  March  1879. — Having  considered 
this  appeal  and  heard  Counsel  for  the  parties/Answer  the 
question  in  the  case  in  the  negative :  Reverse  the  deter- 
mination of  the  Justices  :  Find  the  Appellant  entitled  to 
expenses,  which  modify  to  £7,  7s.,  for  which  and  £1,  Is, 
as  the  dues  of  extract  decern  against  the  Respondent.' 

Agent  for  Appellant— William  Officer,  S.S.C. 
Agents  for  Re^tondent— Phiuf,  Laino  &  Co.,  S.S.C. 


WEST    CIRCUIT. 

GLASGOW. 


Present. 
Lord  Young. 

Hrb  Majesty's  Advooatb. — John  Bumei,  A,D, 

AGAINST 

"William  Brown. — G,  Burnet. 

CULFABLB  HOHIOIDB — DeaTH  RESULTING  FROM  EOBBERT — ^RbSXTLT  Of 

Crime  not  Intended — Heart  Disease. — A  person  having  been 
charged  with  culpable  homicide,  as  also  assault  with  intent  to  rob, 
it  was  proved  that,  while  snat^^hing  at  his  victim's  bag,  he  caused 
her  to  fall  and  be  injured,  and  that  in  consequence  thereof,  and  of 
the  fright  and  shock  to  her  system,  she  died  twelve  days  after- 
wards '  firom  nervous  shook  acting  upon  a  weak,  diseased  heart/ 
Lord  Young  charged  the  Jury  that  if  a  person  attack  another  with 
a  view  to  robbery,  and  cause  his  or  her  death,  he  is  guilty  of  culp- 
able homicide  at  least,  and  that  it  is  no  defence  that  injury  to  the 
deceased  was  not  intended,  or  that  she  was  suffering  at  the  time 
VOL,  IV.  P 
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1'879.        from  heart  disease ;  and  a  verdict  of  culpable  homicide  was  returned. 

No.  27.        Sentence,  eighteen  months'  imprisonment,  with  hard  labour. 

W.lUam 
Srown. 


GiMgow,  William  Brown,  prisoner,  Glasgow,  was  indicted  and 
Cnip.Hom,  accused  of  culpable  homicide,  as  also  assault,  especially 
when  committed  with  intent  to  rob.  The  minor  proposition 
set  forth  that  while  Margaret  Campbell  or  Bry  son,  a  widow, 
was  passing  Laigh  Kirk  Close,  Trongate,  Glasgow,  the 
panel,  on  25th  March  1879,  rushed  suddenly  upon  her 
from  said  close,  and  snatched  violently  at  her  handbag, 
intending  to  rob  her  thereof,  and  that  he  pulled  forcibly 
thereat,  and  swung  her  round,  and  caused  her  to  fall 
heavily  on  the  foot  pavement,  whereby  she  was  bruised 
and  wounded  to  the  injury  of  her  person,  and  that  in 
consequence  thereof,  and  of  the  fright  and  shock  caused 
to  her  system  by  the  said  violence,  she  died  on  9  th 
April  1879,  and  was  thus  culpably  bereaved  of  life  hy 
the  accused.  There  was  also  an  alternative  charge  libel- 
ling the  same  species  facti  as  an  assault  with  intent  to 
rob. 

The  panel,  a  lad  aged  18,  on  being  called  upon  to 
plead,  said  that  he  was  guilty  of  trying  to  snatch  the 
woman's  bag  from  her,  but  that  he  did  not  mean  to  hurt 
her  in  the  least.  A  plea  of  not  guilty  was  recorded,  and 
the  case  went  to  trial. 

From  the  medical  evidence  it  appeared  that  Mrs. 
Bryson,  who  was  70  years  of  age,  had  received  on  the 
occasion  an  injury  to  the  left  hip,  from  which  she  suffered 
pain  and  sleeplessness,  and  that  she  died  twelve  days 
after  the  assault  '  from  nervous  shock  acting  upon  a 
weak,  diseased  heart.' 

Lord  Young,  in  the  course  of  his  charge  to  the  jury, 
pointed  out  that  it  was  no  justification  to  say  that  no 
injury  was  intended  by  the  panel.  If  serious  or  fatal 
injuries  were  inflicted,  although  not  intended,  to  a  per- 
son whoxn  the  panel  merely  intended  to  rob,  he  was 
responsible  for  the  injuries,  because  of  the  criminal  act 
in  which  he  was  engaged  at  the  time  the  injuries  were 


VOL.  IV.]      AND  CIECUIT  COURTS  OF  JUSTICIAKY.  227 

inflicted.    To  such  an  extent  did  the  law  carry  this,  that    ^^^^' 
it  characterised  as  murder  death  which  was  occasioned   iJ?:,?^- 

William 

to  an  innocent  person  by  a  criminal  in  the  perpetration    ^">^^ 
of  a  crime  of  this  order.     The  public  prosecutor — ^and  ^lufT' 
he  quite  agreed  with  him — had  abstained  from  charging  cuip.  Hom. 
this  as  murder  against  the  prisoner,  and  had  merely 
charged  culpable  homicide.     But  he  must  lay  down  the 
law,  that  any  one  attacking  a  person  with  a  view  to 
robbery,  and  causing  his  or  her  death,  was  guilty  of 
culpable  homicide  at  the  least.     It  was  no  defence  at  all 
that  the  victim  was  suflFering  from  heart  disease.   There- 
fore, if  they  were  of  opinion  that  this  woman  died  from 
the  shock  occasioned  by  the  prisoner's  criminal  attempt  to 
rob  her,  he  was  guilty,  not  merely  of  assault  with  intent 
to  rob,  but  of  culpable  homicide. 

The  Jury  returned  a  verdict  finding  the  prisoner  guilty 
of  colpable  homicide  as  libelled,  and  he  was  sentenced 
to  eigiiteen  months'  imprisonment,  with  hard  labour. 


Present 
Lords  Young  and  Adam. 


HsB  Majbbty's  Advooatb. — Bumetf  A.D. 

AGAINST 

William  Soott. — Balfaury  R,  V.  CampbeUf  and  OamphtL 

ftoAOH  OF  Trust  and  Embbezlbment — ^Eblbtanot — BilitBROBSBB, 
Appropriating  Part  of  thb  Proceeds  of  Bills  Intrusted  to  him 
TO  gkt  Disoountbd — Theft — Want  of  Specification. — A  prisoner 
was  charged  with  breach  of  trust  and  embezzlement^  as  also  thefti 
in  so  far  as,  having  been  during  the  year  1877  managing  partner 
of  a  hill-broking  firm,  and  an  arrangement  having  been,  about  the 
IwgiTiniwg  of  that  year,  made  between  him  and  his  firm  on  the  one 
pazt^  and  a  bank  on  the  other,  whereby  a  large  number  of  bills  of 
exchange  intended  to  be  drawn  &om  time  to  time  by  the  firm  of 
G.  W.  &  Co.,  Melbourne,  on  and  to  be  accepted  by  the  bank,  were 
to  be  intrusted  by  or  on  behalf  of  the  bank  tb  the  prisoner  and  his 
fim,  in  order  that  he,  as  manager  of  his  firm,  might  get  thiam 
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counted,  and  pay  over  the  proceeds  immediately  thereafter  to  the 

No.  28.  bank ;  and  having  in  pui'suance  of  this  arrangement,  on  the  respec- 

Scott.  tive  dates  in  the  year  1877  set  forth  in  column  1  of  a  schedule 

~Gla*gow~  attached  to  the  indictment,  received  from  the  bank  280  bills  of 

^*y8«  exchange,  drawn  by  G.  W.  &  Co.,  and  accepted  by  the  bank  on 

Br.  of  Trust     the  dates,  also  in  1877,  set  forth  in  column  2,  and  for  the  sums  set 

and  £mbe&. 

forth  in  column  3,  of  the  schedule,  the  said  sums  amouBting  to- 
gether to  J&439,917,  28.  9d.;  and  having,  on  or  about  the  dates  set 
forth  in  the  1st  column  of  the  schedule,  got  the  said  280  bills  dis- 
counted and  received  payment  of  the  proceeds,  he  did  fail  to  pay 
over  the  proceeds  as  he  had  undertaken  to  do,  and  did,  on  or  about 
the  dates  in  the  first  column  of  the  schedule,  or  at  various  times 
during  the  period  embraced,  at  the  office  of  his  firm,  in  breach 
of  the  trust  reposed  in  him,  embezzle  the  sum  of  J&40,668,  the  pro- 
perty of  the  bank,  being  a  portion  of  the  proceeds  of  the  said  M* 
of  exchange. 
Ohjeciion  to  the  relevancy  of  the  indictment  of  want  of  specificatic! 
in  regard  to  (1)  the  particular  bills  in  connection  with  which,  (:i 
the  places,  and  (3)  the  times  at  which,  the  alleged  embezzlemeci 
occurred ;  and  (4)  the  particular  amounts  alleged  to  have  been 
embezzled  at  the  several  particular  places  and  dates,  sustainttl 
The  charge  of  theft  also  found  to  be  irrelevant. 

William  Scott,  now  or  lately  residing  in  or  near 
Hilldrop  Road,  TuflFnell  Park,  in  or  near  London,  was 
indicted  and  accused  of  breach  of  trust  and  embezzle- 
ment ;  as  also  theft, 

In  so  par  as,  you  the  said  William  Scott  having  been,  during  tJ* 
period  from  1st  January  1877  to  30th  January  1878,  a  partne**  J 
the  firm  of  John  Innes  Wright  and  Company,  merchants  and  biS* 
brokers  in  Glasgow,  and  having  had  during  said  period  the  charge 
and  management  of  the  financial  afiairs  and  bill- broking  busices  o( 
that  firm ;  and  an  arrangement  having  been  made  with  you  andjcuf 
said  firm,  in  or  about  the  month  of  January  1877,  by  the  Directon 
and  Manager  of  the  City  of  Glasgow  Bank,  then  carrying  on  husin^ 
in  Glasgow,  and  now  in  liquidation,  or  by  Lewis  Potter,  then  one  ol 
the  said  directors,  and  Robert  Summers  Stronach,  then  manager  of 
the  said  bank,  or  one  or  other  of  them,  acting  on  behalf  of  the  sail 
bank,  whereby  a  large  number  of  bills  of  exchange,  then  intended  tJ 
be  drawn  from  time  to  time  by  the  firm  of  Glen  Walker  and  Coo 
pany,  merchants  in  Melbourne,  upon,  and  to  be  accepted  by,  tbes 
City  of  Glasgow  Bank,  were  to  be  intrusted  by  or  on  behalf  d  th( 
said  bank  to  you  and  your  said  firm,  in  order  that  you,  as  the  m'^ 
ager  of  the  financial  affairs  and  bill-broking  business  of  your  sail 
firm,  might  get  the  same  discounted,  and  pay  over  the  prooedi 
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thereof  immediately  thereafter  to  the  said  City  of  Glasgow  Bank;     1879. 
and  it  being  your  duty,  and  according  to  your  trust,  under  the  said    n©.  28. 
arrangement,  immediately  after  receiving  and  getting  the  said  bills  of     Qco*™ 
exchange  discounted,  faithfully  to  account^for,  and  pay  over  to  the.  qj^^ 
said  bank,  the  proceeds  thereof;  and  you  having,  in  pursuance  of  the     May  8, 
foresaid  arrangement,  on  or  about  the  respective  dates  set  forth  in  the  Br.  of  Trust 
first  column  of  the  schedule  hereunto  annexed  and  referred  to,  re-^*^ 
ceived  from,  and  been  intrusted  by,  the  said  bank,  or  by  persons  act- 
ing on  behalf  thereof,  with  280  or  thereby  bills  of  exchange  drawn 
by  the  said  firm  of  Glen  Walker  and  Copapany  upon  the  said  City  of 
Glasgow  Bank,  and  accepted  by  the  said  bank  on  the  respective  dates 
set  opposite  said  first-mentioned  dates  in  the  second  columii  of  the 
said  schedule,  for  the  respective  sums  set  opposite  said  dates  in  tlie 
third  column  of  the  said  schedule,  said  sums  amounting  together  to 
£439,917,  2s.  9d.  sterling  or  thereby,  in  order  that  you  should  get 
the  same  discounted,  and  pay  over  the  proceeds  thereof  immediately 
thereafter  to  the  said  City  of  Glasgow  Bank ;  and  you  having,  on  or 
about  the  respective  dates  set  forth  in  the  first  column  of  the  said 
Kbedule,  got  the  said  280,  or  thereby,  bills  of  exchange  discounted, 
and  received  payment  of  the  proceeds  thereof,  you  the  said  William 
Scott  did  fail  to  pay  over  the  said  proceeds,  as  you  had  undertaken  to 
do,  and  did,  on  or  about  the  said  respective  dates  in  the  first  column 
o(  the  said  schedule,  or  at  various  times  during  the  period  above 
hbelled,  in  or  near  the  office  or  premises  in  St.  Vincent  Street,  Glas- 
gow, then  occupied  by  your  said  firm  of  John  Innes  Wright  and 
Company,  or  elsewhere  in  or  near  Glasgow  to  the  prosecutor  unknown, 
wickedly  and  feloniously,  and  in  breach  of  the  trust  reposed  in  you 
as  aforesaid,  embezzle,  and  appropriate  to  your  own  uses  and  pur- 
poses, the  sum  of  £40,668,  Is.  2d.  sterling,  or  part  thereof,  the  pro- 
perty of  the   said  City  of  Glasgow  Bank,  being  a  portion  of  the 
proceeds  you  had  received  of  the  said  280  or  thereby  bills  of  ex- 
change, which  you  had  got  discounted  as  aforesaid  :   or  otherwise, 
times  and  place  above  libelled,  you  the  said  William  Scott  did, 
wickedly  and  feloniously,  steal  and  theftuously  away  take  the  said 
sum  of  £40,668,  Is.  2d.  sterling,  or  part  thereof,  the  property  of  the 
said  City  of  Glasgow  Bank,  and  consisting  of  bank  notes,  and  gold, 
silver,  and  bronze  money,  the  respective  amounts  of  each  being  to  the 
pro8ecutor  unknown :  and  you  the  said  William  Scott  having  been 
apprehended,  &c. 

The  schedule  annexed  to  the  indictment  set  forth  in 
three  columns,  first,  the  dates  of  receiving  the  bills  of 
exchange,  280  in  number ;  in  the  second,  the  date  of 
acceptance  of  said  bills  ;  and  in  the  third,  their  amounts. 

At  the  calling  of  the  case,  Lord  Young  intimated 
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I W^'  that  the  Court  were  of  opinion  that  the  indictment  did 
wniuL  ^^*  relevantly  set  forth  a  charge  of  thefb.  The  Advocate- 
^^^^  depute  accordingly  withdrew  the  charge. 
^i"5T'  R.  V.  Campbell,  for  the  panel,  objected  to  the  rele- 
Br.ofTruBtVancy  of  the  charge  of  breach  of  trust  and  embezzle- 
ADd  Embez.  jj^^j^^^  •j'Jjq  indictment  fails  from  want  of  due  specifi- 
cation. It  sets  forth  that  280  bills  were  received  by  the 
panel's  firm  in  order  that  they  might  be  discounted,  and 
that  they  were  discounted  on  thirty  different  dates,  in 
thirty  separate  lots  or  parcels ;  and  the  acts  of  embezzle- 
ment are  charged  as  having  been  committed  on  all  these 
thirty  different  dates  during  a  whole  year,  without  it 
being  set  forth  whether  the  sum  said  to  have  been  em- 
bezzled was  taken  out  of  all  the  separate  lots  or  only  out 
of  some,  and,  if  so,  out  of  which;  and  no  reason  i& 
alleged  for  the  latitude  so  taken.  Nor  is  it  said  what 
were  the  proceeds  that  were  received  from  the  whole 
bills,  nor  from  any  of  the  thirty  lots  in  which  it  is 
said  they  were  received,  nor  from  whom  the  pro- 
ceeds were  received,  nor  where  or  when  they  were  re- 
ceived. Secondly,  There  is  no  proper  and  sufficient 
avennant  of  agency  or  trust  sul  i  i,  necessary  .. 
found  a  charge  of  breach  of  trust  and  embezzlement. 
The  prosecution  of  the  panel  amounts  in  reality  to  an 
attempt  to  put  an  action  of  count  and  reckoning  against 
this  firm  into  the  form  of  a  criminal  indictment  against 
the  partner.  Moreover,  the  form  of  the  bills  referred  to 
in  the  indictment  negatives  even  the  averment  contained 
therein.  They  are  drawn  by  Glen  Walker  and  Company 
in  favour  of  John  Innes  Wright  and  Company  upon  the 
City  of  Glasgow  Bank,  accepted  by  the  bank,  and 
endorsed  by  John  Innes  Wright  and  Company.  John 
Innes  Wright  and  Company  are  therefore  ex  facie  of  the 
bills  payees  and  indorsers,  and  as  such  creditors  in  their 
amounts  against  the  bank  and  Glen  Walker  and  Com- 
pany, and  yet  there  is  no  explanation  in  the  libel  how 
that  state  of  the  facts  consists  with  the  charge  laid — how 
the  panel  or  his  firm  of  John  Innes  Wright  and  Com- 
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pany  became  subject  to  a  trust  with  reference  to  the  \^' 
proceeds  of  these  bills  contrary  to  their  prima  facie  ^r^,^ 
rights  as  holders.  '  ^^^^ 

Burnet,  A.D. — The  indictment  contains  the  elements  ^^^^Z' 
necessary  to  constitute  a  charge  of  breach  of  trust  and  Br.ofinut 
embezzlement,  and  all  the  information  that  is  material  ^ 
or  which  it  is  within  the  power  of  the  prosecutor  to  give 
is  given.  It  is  alleged  that  the  panel  was  a  partner  of 
John  Innes  Wright  and  Company,  and  the  partner  who 
had  the  charge  of  the  financial  affairs  and  bill-broking 
business  of  the  firm.  Being  entrusted  with  a  particular 
duty  he  is  responsible,  criminally  if  necessary,  for  the 
manner  in  which  that  duty  is  discharged.  It  is  further 
alleged  that  the  arrangement,  which  is  at  the  foundation 
of  the  whole  series  of  transactions  libelled,  was  made 
vith  the  prisoner  as  well  as  with  his  firm.  The  agency 
or  trust  is  therefore  well  libelled.  It  is  the  case  that  the 
bills  are  in  the  form  stated  by  the  counsel  for  the 
prisoner;  but  what  is  libelled  in  the  indictment  in 
regard  to  them  is  true  in  point  of  fact.  The  substance 
of  the  transaction  was  this :  the  bills  were  accommoda- 
tion bills  drawn  by  Glen  Walker  and  Company  in 
favour  of  John  Innes  Wright  and  Company,  but  in 
reaUty  for  the  accommodation  of  the  City  of  Glasgow 
Bank.  The  bank  was  the  party  truly  interested  in  the 
bills,  and  was  to  get  the  proceeds.  It  is  therefore  quite 
in  accordance  with  the  substance  of  the  transaction^ 
which  it  is  meant  to  prove,  to  say  that  the  bills  were 
entrusted  on  behalf  of  the  bank  to  the  panel,  as  manager 
for  his  firm,  to  get  the  same  discounted  and  to  pay  over 
the  proceeds  immediately  to  the  bank.  The  Crown 
charges  and  offers  to  prove  that  whatever  may  be  the 
form  of  the  bills,  the  panel  was  the  mere  agent  and 
'trustee  for  their  negotiation  o^  behalf  of  the  bank,  and 
that  whatever  may  have  been  the  proceeds  received 
from  the  whole  bills,  and  wheresoever  or  from  whomso- 
ever said  proceeds  may  have  been  received,  the  panel 
did,  in  Glasgow,  embezzle  a  portion  of  the  amount 
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^_*  thereof  to  the  definite  amount  charged ;  and  if  he 
wiiii^  appropriated  any  portion  of  their  amounts  he  was,  we 
scoft  contend^  guilty  ^f  embezzlement.  Lastly,  Further 
^mISTsT*  specification  was  impossible.  The  bills  were  discounted 
Br.  of  Trust  iu  batchcs,  and  payments  to  account  were  made,  so  that 
it  was  impossible  to  say  that  the  proceeds  of  any  par- 
ticular bill  was  embezzled  at  any  particular  place  and 
date.  All  that  can  be  said  is  that  upon  the  whole  series 
of  transactions  a  total  sum,  or  the  balance  unaccounted 
for,  had  been  embezzled.  That  is  what  is  alleged,  and 
it  is  sufficient.  The  latitude  taken  as  to  the  dates  of 
the  embezzlement  is,  besides,  necessary  for  brevity's 
sake,  and  is  justified  by  the  decision  in  the  case  of 
WUliam  Anderson,  at  this  Circuit  (unreported),  and  the 
case  of  Thompson  Aimers,  kjr,  Sept.  24,  1857,  Irv.,  vol. 
ii.,  p.  725.  To  say  that  insufficient  notice  was  given  to 
the  panel  to  enable  him  to  prepare  his  defence  is  hyper- 
critical, when  the  nature  of  the  transactions  on  which  the 
offence  arose  is  considered.  What  is,  in  effect,  said  to  the 
panel  is,  you  must  account  for  your  intronaissions  with 
all  these  bills  if  you  are  to  clear  yourself  of  this  charge ; 
and  what  more  information  the  prisoner  coidd  reason- 
ably require  it  is  difficult  to  see. 

Lord  Adam. — In  this  case  the  charge  is  one  of  breach 
of  trust  and  embezzlement.  The  duty  said  to  have  been 
laid  upon  the  prisoner  was  that  of  discounting  or  getting 
discounted  certain  bills,  and  paying  over  the  proceeds 
immediately  thereafter  to  the  City  of  Glasgow  Bank. 
Then  the  indictment  goes  on  to  refer  to  certain  schedules 
showing  that  there  were  280  bills  with  which  the 
prisoner  is  said  to  have  been  intrusted  for  the  purpose 
of  getting  them  discounted,  and  paying  the  proceeds 
over  to  the  City  of  Glasgow  Bank.  It  goes  on  to  say, 
farther,  that  the  contents  of  these  bills  amounted  to 
£439,000  odds,  and  that  the  prisoner  failed  to  pay  over 
the  proceeds,  and  did,  on  or  about  the  respective  dates 
Bet  forth  in  the  schedule,  embezzle  a  sum  of  £40,688, 
Is.  2d.,  the  period  extending  over  a  little  less  than  a 
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jear,  and  there  being,  I  think  we  are  informed,  about    ^^• 
thirty  difierent  bundles  of  bills,  and  thirty  diflferent   ^?;,.^ 
dates.     That  is  the  duty  which  is  said  to  have  been     Scott. 
undertaken  by  the  prisoner  in  this  case,  and  the  breach   ^M^yT' 
of  duty  which  is  said  to  have  been  committed.  Ur.  of  i  runt 

Now,  from  that  statement  of  the  duty,  and  of  the" 
alleged  breach  of  duty,  it  appears  that  the  offence  with 
which  this  prisoner  is  charged  may  have  been  committed 
by  him  on  any  one  or  more  of  these  dates.  Now,  in 
these  circumstances,  it  appears  to  me  that  this  indict- 
ment is  wanting  in  specification.  There  is  not  sufficient 
information  given  to  the  prisoner  in  order  that  he  may 
properly  conduct  his  defence.  I  think  what  is  defective 
is  that  the  indictment  does  not  set  forth  where  the 
money,  the  proceeds  of  the  bills,  was  received  by  the 
prisoner,  when  it  was  received,  and  what  was  the  amount 
received  of  the  respective  dates.  There  is  no  information 
given  on  any  one  of  these  matters.  In  order  to  establish 
a  relevant  defence  it  would  be  quite  enough  to  prove 
that  on  any  of  these  280  bills  he  did  not  receive  the 
amount  of  the  bill.  Suppose  that  was  his  case,  what 
information  has  he  given  him  to  prepare  his  defence  1 
Take,  for  instance,  the  sum  of  £20,000,  the  amount  of 
the  bills  said  to  have  been  received  by  the  prisoner  on 
12th  June  1877 — what  was  the  amount  obtained  by  him 
on  discounting  these  bills  ?  From  whom  was  it  obtained  ? 
Whether  was  it  obtained  by  .him  in  Glasgow  or  in 
London?  No  information  is  given  on  any  of  these 
points.  That  is  just  an  illustration  from  one  set  of  the 
bills. 

The  indictment  is  admitted  by  the  Advocate-depute 
to  be  unique  in  this  sense,  that  he  has  furnished  to  the 
prisoner  no  information  on  this  point ;  and  I  hold  that 
this  cannot  be  a  relevant  charge  unless  it  is  accompanied 
with  sufficient  information.  There  is  no  statement  by 
the  prosecutor  that  he  is  unable  to  give  such  information, 
and  nothing  in  the  circumstances  to  suggest  that  he  is 
unable  to  give  it.     On  the  contrary,  it  is  obvious  that, 
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1879.    if  he  is  not  in  possessipn  of  it,  it  might  easily  have  been 

WHiSi   ^'^t^'^®^  fr^D^  *h^  bank.     I  think,  therefore,  that  this 

^^^     indictment  is  bad  in  respect  of  want  of  sufficient  speci- 

^uHTb.*  fixation ;  and  I  do  not  think  it  is  necessary  to  go  further 

Br.ofTruit  ^^^h  the  casfi,  as  on  that  account  I  am  prepared  to  hold 

And  Bmbes.  ^j^^^.  ^^^  indictment  is  irrelevant. 

Lord  Young. — I  am  of  the  same  opinion.  Your 
Lordship  has  not  specially  adverted  to  it,  but  I  think  I 
may  state  for  your  Lordship,  as  well  as  for  myself,  that 
we  are  of  opinion  that  there  is  no  relevancy  in  the 
charge  of  theft. 

Lord  Adam. — I  thought  it  unnecessary  to  enter  upon 
that  point. 

Lord  Young — The  prosecutor  having,  in  deference  to 
the  opinion  which  we  indicated,  withdrawn  the  charge 
of  theft  I  confine  my  observations  to  the  charge  of  breach 
of  trust  and  embezzlement  which  alone  is  insisted  in. 
The  distinction  between  theft  and  embezzlement  consists 
in  this — ^that  in  theft  the  property  stolen  is  by  the  thief 
feloniously  taken  out  of  the  possession  of  the  owner  or 
other  lawful  possessor,  whereas  in  embezzlement,  the 
property,  which  is  the  subject  of  it,  is  already  in  the  em- 
bezzler's own  possession,  having  been  lawfully  received 
by  him  on  account  of  the  owner  (into  whose  possession 
it  has  never  passed)  to  whom  he  stands  in  a  relation  of 
trust.  The  chief  and  indeed  essential  feature  of  either 
crime  is  the  felonious  appropriation  or  conversion  by  the 
accused  of  the  property  of  another,  and  this  feature  is 
common  to  both.  The  thief  feloniously  seizes  property 
in  another's  possession ;  the  embezzler  feloniously  violates 
the  trust  and  confidence  on  which  he  received  property 
on  account  of  another ;  each  unlawfully  appropriates  and 
converts  to  his  own  use  property  not  his  own. 

The  charge  against  the  prisoner  is,  that  he  embezzled 
£40,688,  Is.  2d.  received  by  him  on  account  of  the  City 
of  Glasgow  Bank  in  the  course  of  his  employment  as  a 
bill  broker  to  get  bills  discounted  for  them,  the  money 
being  the  proceeds  of  bills  which  he  got  discounted  for 


VOL.  IV.]     AND  CIRCUIT  COURTS  OF  JUSTICIARY.  235 

Ms  employers  ;  and  I  suggest  no  doubt,  and  your  Lord-    1^- 
ship  has  suggested  none,  that  a  bill  broker  who  feloniously    ^?j..^^- 
appropriates  and  converts  to  his  own  use  the  proceeds  of    scott. 
any  bill  or  bills  which  he  has  got  discounted  for  a  cus-   ^^18^ 
tomer,  is  guilty  of  embezzlement.  •  For,  although  by  the  Br.  of  Tru«t 
law  of  England,  embezzlement  can  be  committed  only  *°^  *^*^- 
by  a  person  employed  in  the  capacity  of  a  clerk  or  servant 
of  the  person  whose  money  or  other  property  is  feloni- 
ously converted,  our  cases  establish  that  it  may  be  com- 
mitted by  an  agent  or  other  person  who  undertakes  to 
transact  business  for  another  although  exercising  an  in- 
dependent employment.     But  the  greater  comprehension 
of  our  rule  makes  it  very  necessary  to  be  careful  that  a 
charge  of  embezzlement  made  against  a  person  exercising 
an  independent  employment,  and  who  is  not  subject  to 
the  orders  of  his  employers  in  the  same  sense  or  manner 
as  a  clerk  or  servant  is,  shall  be  so  stated  as  to  shew 
that  he  appropriated  specific  sums  or  specific  goods  which 
ie  received,  only  as  a  vehicle  for  immediate  conveyance 
to  his  employer,  and  that  the  case  against  him  is  of  an- 
other character  than  a  failure  to  satisfy  his  employer's 
just  claims  on  a  final  accounting  with  respect  to  his 
receipts  and  payments  embracing  many  transactions  and 
extending  over  a  considerable  period. 

The  objection  stated  to  this  indictment  is,  that  it  does 
not  specify  when,  where,  or  from  whom  the  money  al- 
leged to  have  been  embezzled  was  received  by  the 
prisoner.  Now,  it  is  undoubtedly,  according  to  the 
established  law  and  practice  of  the  Court,  that  these  cir- 
cumstances shall  be  specified,  and  the  prosecutor  was 
obUged  to  admit  that  he  could  find  no  precedent  to  the 
contrary.  He  sought  however  to  defend  his  departure 
on  this  occasion  from  established  practice,  by  represent- 
ing the  case  as  so  peculiar  and  exceptional  that  he  was 
unable,  or  could  not  reasonably  be  required,  to  afford  the 
visual  information.  Proceeding  to  state  the  circumstances 
that  made  it  so,  the  Advocate-depute  informed  us  that 
hues  Wright  and  Co.,  of  which  the  prisoner  is  a  partner, 
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1879.    were  in  fact  the  payees  of  the  bills,  which  were  drawn  in 
No.  28.    their  favour  by  their  principals  and  correspondents  in 
ScotL     Australia,  (Glen  Walker  &  Co.)  on  the  City  of  Glasgow 
^Ma$T*  ^^^^y  who  accepted  them  when  presented,  on  the  con- 
Br.  of  Trust  dition  that,  when  discounted,  the  proceeds  should  be  paid 
mnd  Embes.  •  j^^  ^^^  bank  to  the  Credit  of  the  drawers,  who  had  two 
credit  accounts  with  the  bank,  on  both  of  which  they 
were  largely  indebted,  and  that  he  really  knew  no  more, 
or  at  least  could  not  reasonably  be  required  to  commit 
himself  to  more  than  this,  that  the  payments  into  these 
accounts,  on  all  or  some  of  the  thirty  batches  of  bills, 
accepted  during  the  year,  were,  according  to  an  account- 
ing taken  when  the  bank  stopped,  short  to  the  amount 
charged  as  having  been  embezzled. 

Now  this  explanation,  confirmed  by  an  inspection  of 
the  bills,  shows  that  the  prisoner  s  position  was  not  that 
of  a  bill-broker  employed  by  the  bank,  but  that  his  firm 
of  Innes  Wright  and  Company  were  the  payees  of  the 
bilk  drawn  in  their  favour  by  their  principals  in 
Australia,  and  that  the  case  against  him  is,  that  he,  acting 
for  his  firm,  did  not  completely  fulfill  the  condition  on 
which  the  bank  had  accepted  them.  Innes  Wright  and 
Company  were  the  creditors  in  the  bills,  which  were 
worthless  except  in  their  hands  or  those  of  others  to 
whom  they  indorsed  and  transferred  them.  The  bills 
were,  as  we  are  told  by  both  parties,  discounted  on  the 
liability  of  Innes  Wright  and  Company  (including  the 
prisoner)  as  indorsees,  and  could  not  have  been  discounted 
otherwise.  I  assume  the  truth  of  the  prosecutor  s  state- 
ment as  to  the  condition  of  the  acceptance  by  the  bank, 
viz : — ^that  the  proceeds  should  be  paid  to  the  bank  to  the 
credit  of  the  drawers,  and  express  no  opinion  on  the 
question  whether  or  not  a  failure  to  fulfil  this  condition 
would,  or  under  reasonably  supposable  circumstances 
might,  infer  the  crime  of  embezzlement  against  Innes 
Wright  and  Company,  or  the  prisoner  as  a  partner.  For 
the  Advocate-depute's  explanation  of  the  circumstances 
of  the  case,  and  an  inspection  of  the  schedule  appended 
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to  the  indictment,  show  that  the  fact  and  extent  of  any  1870. 

failure  to  fulfil  this  condition  with  respect  to  each  of  the  No.  28. 

thirty  batches  of  bills  must  be  certainly  known  and  have  scott. 


been  so  within  a  few  days  of  the  date  when  that  batch   ^^^^* 
was  accepted  by  the  bank.     The  amount  of  each  batch  Br.  of  Trwt 
varied  from  £5,000  to  £40,000,  and  there  were  thirty  *"^  ^^^ 
batches  altogether  of  the  aggregate  amount  of  nearly 
£500,000.    The  prosecutor  knows  for  certain  how  much 
the  prisoner  received  on  discounting  each  batch,  when 
and  from  whom  he  received  it,  and  how  much  he  paid 
into  bank  under  the  condition  in  question  ;  and  if  there 
was  a  failure  on  all  or  any  of  these  thirty  occasions,  and 
embezzlement  committed  to  the  amount  of  the  failure, 
there  is  no  reason  that  I  can  see  for  omitting  the  usual 
specification — ^that  is,  for  withholding  the  usual  infor- 
mation.    The  truth  no  doubt  is,  and  so  indeed  the 
Advocate-depute  stated,  that  Innes  Wright  and  Com- 
pany, ou  whose  credit  as  payees  and  indorsers  of  the 
bills  the  money  was  raised,  were  permitted  by  the  bank 
officials  to  take  benefit  by  it  to  an  extent  which,  although 
not  disclosed  to  us,  was  certainly  known  to  the  bank  on 
each  of  the  thirty  occasions,  and  is  known  to  the  prose- 
cutor now.     Bills  in  parcel  after  parcel  were  accepted 
by  the  bank  in  the  knowledge  of  the  exact  extent  to 
which  the  proceeds  of  the  preceding  parcel  had  been 
paid  to  the  credit  of  the  drawers  or  retained  by  the 
payees — ^that  is,  of  the  extent  exactly  to  which   the 
alleged  condition  of  their  acceptance  had  been  fulfilled 
or  violated.     This  being  repeated  thirty  times,  and  at 
intervals  averaging  about  a  fortnight  during  a  year,  im- 
plies prima  facie  a  consent  by  the  bank  to  depart  from 
or  modify  the  condition  on  which  they  accepted  the  bills, 
and  that  Innes  Wright  &  Co.  should  have  such  benefit 
as  they  in  fact  took,  from  the  money  which  they  were 
instrumental  in  raising,   and  for  which  they  pledged 
their  own  credit.     We  do  not  decide  how  this  may  be, 
for  not  only  are  the  whole  facts  not  before  us,  but  the 
question  is  probably  for  the  Jury.     But  confining  my- 
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1879.    gelf  to  the  indictment,  and  the  objection  stated  to  it,  I 
No.  28.    am  of  opinion  that  the  explanation  of  the  circumstances 
Scott,     of  the  case  stated  to  us  as  excusing  a  departure  from  the 
^^j^jB    ^sual  style  and  an  omission  of  the  usual  specification 
Br.  of  Trust  ^^^7  iUustratcs  the  propriety  of  the  established  rule  and 
andEmbes.  practice  ou  the  subjcct,  and  shows  that  the  prisoner  has 
here  a  substantial  and  legitimate  interest  to  insist  on 
their  observance.     If  there  are  facts  such  as  will  enable 
the  prosecutor  to  allege  that  particular  sums  of  money 
were  received  by  the  prisoner  on  account  of  the  City  of 
Glasgow  Bank,  and  that  he  feloniously  appropriated  and 
converted  them  to  his  own  use — ^giving  the  customary 
specification  of  when,  where,  and  from  whom  the  money 
was  received — we  do  nothing  by  our  present  judgment 
to  preclude  a  charge  of  embezzlement  being  still  made. 
We  only  decide  that  this  indictment,  which  comprehends 
a  whole  year,  embraces  280  bills  of  the  aggregate  amount 
of  about  half-a-million,  and  alleges  that  somehow  in  the 
course  of  the  year,  and  out  of  money  to  an  amount  not 
stated,  received  somewhere,  and  from  somebody,  by  dis- 
counting these  bills  the  prisoner  embezzled  £40,688,  Is. 
2d.,  is  not  such  as  a  due  regard  to  the  law  and  practice 
of  the  Court,  and  the  legitimate  interests  of  the  prisoner, 
will  permit  us  to  sustain  and  send  to  trial  as  relevant 
The  following  was  the  Interlocutor : — 
The  Lords  sustain  the  objection  to  the  relevancy  of 
the  libel :  Find  the  libel  not  relevant,  and  desert  the  diet 
pro  loco  et  tempore.' 

The  Court  dismissed  the  panel  from  the  bar. 

Agent  for  the  Piuiel—R.  Lahoicd. 
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HIGH    COURT. 

Present 

The  Lord  Justice-Clebk. 

Lords  Craiohill  and  Adam. 

John  Boyd,  Appellant. — Darling. 

A0AIN8T 

William  David  M'Jannet,  Respondent. — Lang. 

Pdbuo-House — Breach  of  Certificate — Keeping  Open  House 
AFTER  Eleven  o'Clock  p.m. — Some  customers  of  a  publican  left  his 
premises  about  half-past  ten  p.m.  to  go  to  the  railway  station,  ex- 
pecting to  get  a  train  there  to  take  them  home.  They  found  that 
the  train  did  not  stop  at  their  destination,  and  returning  to  the  inn 
were  admitted  and  allowed  to  remain  after  eleven  o'clock  while  a 
oonveyance  was  being  got  for  them  from  a  neighbouring  stable. 
When  the  conveyance  came  to  the  door  the  landlady  of  the  inn 
gave  gratuitously  to  the  postboy  a  glass  of  whisky  before  the  party 
started,  as  the  night  was  cold.  No  liquor  was  supplied  to  the 
customers  after  eleven  o'clock. 

The  publican  having  been  convicted  of  breach  of  certificate  in  general 
terms,  the  conviction  quashed,  on  the  ground  of  ambiguity,  the 
Court  at  the  same  time  intimating  that  the  facts  stated  did  not 
amount  to  a  breach  of  certificate,  either  by  keeping  open  house  or 
Belling  or  giving  out  liquor  after  eleven  o'clock  at  night. 

This  was  an  appeal  at  the  instance  of  John  Boyd, 
publican,  Irvine,  against  a  conviction  and  sentence  ob- 
tained before  the  Burgh  Court  there  upon  a  complaint 
at  the  instance  of  William  David  M'Jannet,  the  Pro- 
curator-fiscal. It  appeared  that  the  appellant,  who  held 
a  certificate  for  keeping  a  public-house,  was  charged 
^th  having  committed  an  oflfence  against  the  Public- 
Houses  Acts,  viz.,  9th  Geo.  IV.,  cap.  58;  16th  and  17th 
Vic.,  cap.  67 ;  and  26th  and  26th  Vic,  cap.  35,  or  one 
or  more  of  them,  *  In  so  fae  as  he  did,  after  1 1  o'clock 
<>n  the  night  of  Friday,  the  11th  of  April  1879,  within 
his  licensed  premises,  "  keep  open  house,  or  permit  car 
suffer  drinking  in  the  said  premises^  or  did  sell  or  give 
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1879.  out  liquors  "  to  four  persons  named,  or  to  some  other 
•  ^^^-  person  or  persons  to  the  prosecutor  unknown.' 
M*jMnet  "^^^  accused  having  pleaded  not  guilty,  the  Magis- 
HiKh  Court,  trate,  upon  the  evidence  led,  convicted  generally  '  of  the 
^^^^'  offence  charged,'  a  case  on  appeal  was  thereupon  craved  and 
obtained.  The  facts  stated  in  the  Case  were  that  John 
Gilmour  and  Joseph  Poland,  two  of  the  four  persons 
mentioned  in  the  complaint,  friends  of  the  appellant, 
having  business  to  transact  with  him,  had  gone  on  the 
night  libeUed  to  his  business  premises,  and  while  there 
had  spirits  supplied  to  them  before  10  p.m.,  at  which 
hour  they  left,  accompanied  by  the  appellant,  intending 
to  take  the  10.43  p.m.  train  from  Irvine  to  their  destina- 
tion, but  finding  at  the  station  that  it  did  not  stop  at 
their  destination,  they  returned  with  the  appellant  and 
re-entered  his  premises,  and  remained  till  shortly  after 
11  p.m.,  and  while  a  conveyance  was  being  sent  for  to 
take  them  home  by  the  road,  some  spirits  was  ordered 
and  served  shortly  before  11  p.m.,  but  for  which  the 
appellant  declined  to  take  payment.  After  the  arrival 
of  the  conveyance,  about  11.20  p.m.,  the  driver  of  the 
conveyance,  M'CuUoch,  was  asked  by  one  or  other  of  the 
party  to  have  a  glass  of  whisky,  which  he  got  from  the 
appellant's  wife  at  the  door,  but  no  money  was  paid  for 
it.  Two  constables  thereupon  entered  the  premises,  and 
found  Gilmour  and  Poland  preparing  for  their  journey, 
and  saw  them  start.  They  also  found  drinking  utensils 
and  measures  on  the  kitchen  table,  including  the  glass 
from  which  M'CuUoch  had  been  drinking,  and  charged  the 
aj^ellant  with  breach  of  certificate.  He  admitted  having 
given  the  driver  a  glass  of  spirits,  and  denied  that,  in 
the  circumstances,  any  offence  was  thereby  committed. 

The  questions  of  law  submitted  for  the  opinion  of  the 
Court  in  the  case  on  appeal  were  : — 

1.  Are  the  facts  proved  sujficient  to  sustain  the  charge 
made  of  keeping  open  house,  or  permitting  or  suffering 
drinking  on  the  premises  ? 

2.  Are  the  facts  proved  relative  to  the  supply  of 
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whisky  tx)  the  witness  M'CuUoch  admittedly  after  1 1  p.m.  ^^^^* 
sufficient  to  sustain  the  charge  of  selling  or  giving  out  ^°^  ^• 
liquors  as  specified  in  the  libel  1  M»ji^net. 

3.  Do  the  facts  proved  warrant  the  conviction  ?  HighCourt, 

Darling,  for  the  appellant. — The  conviction  being  '  of  i^!^ 
the  offence  charged '  is  too  ambiguous.  Neither  within  ^^ 
itself,  nor  by  reference  to  the  terms  of  the  complaint, 
does  it  specify  whether  the  appellant  was  convicted  of 
keeping  open  house,  or  of  permitting  or  suflfering  drink- 
ing, or  of  selling,  or  giving  out  drink.  These  are  not 
merely  difierent  modes  of  committing  one  oflFence,  viz., 
breach  of  certificate  ;  they  are  separate  offences.  The' 
conviction  ought  either  to  have  contained  in  gremio,  or 
by  a  reference  to  the  complaint,  of  which  alternative  the 
appellant  was  convicted.  Greig  v.  Stewart,  High  Court, 
Febraary  23,  1877,  Couper,  vol.  iii.,  p.  382.  But  even 
assuming  the  conviction  to  be  sufficient,  the  facts  stated 
ifl  the  case  do  not  amount  to  breach  of  certificate.  The 
appellant  was  not  at  the  time  trafficking  in  spirits  by 
what  occurred  within  his  premises  after  1 1  p.m.  on  the 
night  in  question.  Smith  v.  Stirling,  High  Court, 
March  6,  1878,  Couper,  vol.  iv.,  p.  13. 

Lang,  for  the  respondent. — The  complaint  does  not 
charge  separate  and  alternative  offences,  and  a  more 
special  conviction  than  was  pronounced  is  unnecessary. 
The  offence  is  breach  of  the  terms  and  conditions  of  the 
certificate,  and  the  alternatives  in  the  complaint  are  only 
the  different  modes  of  committing  that  offfence.  The 
facts  stated  distinguish  this  case  from  that  of  Smith  v. 
Stirling,  This  is  not  a  case  of  the  entertainment  by  a 
publican  of  his  friends  or  relations  within  his  licensed 
premises.  Gilmour  and  Poland  were  customers,  not 
friends.  They  came  to  the  appellant  s  premises  as  cus- 
tomers before  11  p.m.,  and  they  returned  from  the 
station  as  customers  also".  It  would  be  a  dangerous 
precedent  to  allow  a  customer  to  be  changed  into  a 
friend  at  11  p.m.,  and  on  detection  to  sustain  the  defence 
that  he  had  become  a  friend  after  1 1  o'clock. 

VOL.  IV.  Q 
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^^'        Lord  Adam. — ^Upon  the  question  of  the  validity  of 
i^o.  *29.    the  conviction  there  can  be  really  no  doubt.     The  com- 
M*jrnnet  P^^^°*  ^^  alternative,  while  the  conviction  is  general.  The 
Hf-hoonrt,  conviction,  therefore,  cannot  be  allowed  to  stand.     Upon 
my2U^  the  facts  of  the  case,  however,  I  should  like  to  add  a  few 
^^^^^^^    words.     In  questions  of  this  kind  we  have  to  deal  with 
very  delicate   matters.      There   are   three   alternatives 
charged  here,  and  we  are  not  informed  of  which  the  ap- 
pellant was  found  guilty.     But  I  am  disposed  to  think 
that  whichever  of  the  alternatives  is  selected  the  case  is 
a/ortion  of  that  of  Smith  v.  Stirling,  High  Court,  Mar. 
6,  1S78,  Couper,  vol.  iv.  p,  13.     At  the  same  time,  I  am 
fully  impressed  with  the  fact  that  where  such  a  defence 
as  was  stated  in  that  case,  and  as  is  stated  here,  is  put 
forward  it  must  be  scrutinised  with  the  utmost  care,  for 
it  is  liable  to  great  abuse.     But,  scrutinising  the  facts  of 
this  case  with  the  utmost  severity,  I  think  that  what  was 
done  here  was  an  innocent  act. 

Certain  persons  were  in  this  public-house  in  the  course 
of  the  evening.  They  left  the  house  and  went  to  the 
station.  Finding  no  train  stopping  at  their  destination, 
which  was  seven  miles  oflF,  they  naturally  came  back  to 
the  public-house  to  arrange  about  a  conveyance.  What 
is  in  effect  alleged  against  the  publican  is  that  in  these 
circumstances  he  did  not  turn  them  out  when  eleven 
o'clock  struck,  but  sent  up  to  a  neighbouring  hotel  to 
get  a  conveyance  for  them,  and  allowed  them  to  wait  in 
his  public-house  until  it  came,  and  that  when  it  did  come 
a  glass  of  whisky  was  given  to  the  postboy  who  drove 
it,  before  the  party  started. 

I  cannot  see  in  these  facts  any  trafficking  in  spirits  which 
can  render  the  appellant  liable  for  breach  of  certificate. 

Lord  Craighill  concurred. 

The  Lord  Justice-Clerk. — I  have  no  hesitation  in 
concurring  with  your  Lordship.  The  case  falls  within 
the  principle  of  Smith  v.  Stirling,  and  is  even  a  stronger 
case  for  the  appellant. 

Here  we  have  no  intention  to  keep  open  house,  no  in- 
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tention  to  give  out  liquor,  no  intention  to  sell.     The    ^^' 
whole  thing  arose  out  of  an  accident.     Some  persons,    i^^- 
who  were  the  appellant's  customers,  having  been  in  his       »• 
licensed  premises  in  the  course  of  the  evening,  went  in  ^.  j^,^.^^^' 
due  time  to  the  station,  but  found  that  the  evening  train,    MJjysi. ' 
due  at  Irvine  at  10.43,  did  not  stop  at  their  destination.    ^«^* 
Accordingly,  they  returned  to  the  public-house,  and  were 
allowed  td  remain  there  until  some  time  after  eleven 
o'clock,  while  a  conveyance  was  being  procured  from  a 
neighbouring  hotel.     That  does  not  amount  to  keeping 
open  house  in  the  sense  of  the  statute. 

Again,  as  the  parties  were  starting,  a  glass  of  whisky 
was  given  by  the  appellant  s  wife  to  the  post  boy  who 
was  to  drive  them.  That  was  not  giving  out  spirits,  or 
trafficking  in  spirits,  in  the  sense  of  the  Act.  It  was 
merely  a  friendly  act,  and  it  being  late,  and  the  night 
cold,  and  the  distance  the  postboy  had  to  diive  consider- 
able, it  was  not  an  unnatural  one. 

I  quite  apprehend  the  delicacy  of  the  task  imposed  . 
both  on  the  police  and  on  the  magistrates  in  connection 
with  such  cases  :  but  they  must  approach  it  with  dis- 
cretion, and  apply  to  it  the  experience  of  life  and  of  men 
which  they  must  possess.  I  do  not,  however,  mean  that 
a  loose  construction  of  the  Act  is  to  be  introduced.  If 
circumstances  such  as  we  have  here  are  used  as  a  mere 
colour  or  blind  for  a  real  contravention  of  the  statute 
such  cases  will  be  dealt  with  according  to  their  true  facts. 

The  following  was  the  Interlocutor  : — 

*  Edinburgh,  2lst  May  1879. — Having  considered 
this  case,  and  heard  Counsel  for  the  parties,  sustain  the 
appeal ;  and  in  respect  that  the  complaint  is  alternative, 
while  the  conviction  is  cumulative,  and  does  not  specify 
of  which  alternative  the  appellant  was  convicted,  quash 
the  said  conviction  :  Find  the  appellant  entitled  to  ex- 
penses, which  modify  to  seven  guineas,  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent.' 

Agent  for  Appellant— J.  Y.  Outrrtb,  S.S.C. 
Agents  for  Uitpo.ndent~GR4UAic,  Joaxaxon  &  Flkml^o,  W.S. 
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Ho.  80.  Present 

Hamilton 

,  \  The  Lord  Justice-Clerk. 

Inglti. 


HighCoort,  LoRDS  CraIOHILL  AND  AdaM. 

May  22.  ' 

^PP^'  WiLUAM  Hamilton,  AppeHant. — B.  V.  Camphett. 

AGAINST 

Peter  Inglis,  Respondent. — Brand, 

Public-House — Statuts  25th  and  26th  Vic,  cap.  35,  secs.  16  am) 
17  (Public- Houses  Acts  Amendment,  Scotland,  Act,  1S62)— 
Hawking  Spirits — Shebeening — Complaint,  charging  Shebeen- 
ING — Locus. — A  licensed  publican  was  charged  on  a  summary 
complaint  with  '  an  offence  against  the  laws  for  the  regulation  of 
publiu-houses  in  Scotland,'  in  so  far  as,  after  eleven  o'clock  nt 
night,  'he  did,  at  or  near  the  door  of  a  certain  flesher's  shop, 
*  unlawfully  traffic  in  spirits,  or  other  excisable  liquors,  without 
having  obtained  a  certificate  in  that  behalf,  and  such  offence  is  the 
first  offence.' 

Held  (duh.  Lord  Justice-Clerk)  that  it  is  not  necessary  to  specify 
the  section  of  the  statute  on  which  such  a  complaint  proceeded ; 
2nd,  that  the  17th  section  of  the  Public- Houses  Acts  Amendment, 
Scotland,  Act,  1862,  anent  'shebeening,'  and  not  the  16th  section 
anent  *  hawking,'  was  the  one  to  which  the  complaint  by  its  terms 
manifestly  referred  j  but  that,  3rd,  the  loctis,  '  at  or  near  to  the 
door  of  a  flesher's  shop,  was  not  one  in  which  an  offence  undei 
the  17  th  section  could  be  committed,  the  locvs  being  one,  sm 
natura,  incapable  of  being  licensed ;  and  that  therefore  the  libel 
was  irrelevant,  and  conviction  thereon  quashed. 

William  Hamilton,  who  held  a  public-house  license 
for  premises  in  High  Street,  Renfrew,  was  charged  upon 
a  summary  complaint  before  the  Burgh  Court  there,  at 
the  instance  of  Peter  Inglis,  the  person  appointed  under 
section  25th  of  The  Public-Houses  Acts  Amendment, 
Scotland,  Act,  1862,  to  prosecute  cases  under  said  Acts, 
with  '  an  offence  against  the  laws  for  the  regulation  of 
public-houses  in  Scotland/ 

•  In  80  FAR  AS,  after  eleven  of  the  clock  on  the  night  of  Satordaj, 
the  6th  day  of  April  1879,  he,  the  appellant,  did,  at  or  near  the  door 
of  the  flesher's  shop  situated  in  or  near  High  Street,  in  the  buigh  of 
Eenfrew,  then  and  now  or  lately  occupied  by  Janies  Wilson,  flesher 


VOL.  IV.]     AND  CIliCUIT  COURTS  OF  JUSTICIARY.  245 

there,  and  now  or  lately  residing  in  or  near  High  Street,  Renfrew,     1879. 

unlawfully  traflSc  in  spirits  or  other  excisable  liquors  without  having  jjoTso. 

obtained  a  certificate  in  that  behalf,  such  ofTence  being  the  first  Hamilton 
offence.  Ingiis. 

HiffhCourt, 

Having  been  convicted  '  of  the  offence  charged,'  and    ^'^  '^^ 
fined  in  the  sum  of  £7,  with  15s.  of  expenses,  Hamilton    ^pp®**- 
obtained  a  Case  on  appeal  under  The  Summary  Prose- 
cutions Appeals  Act,  which  set  forth  : — 

It  was  proved  that  on  the  night  in  question  the  wit- 
ness Bedford  had  been  in  the  appellant's  licensed 
premises  before  11  o'clock;  that  between  11  and  12 
oclock  he  called  at  the  appellant's  private  dwelling- 
house,  which  is  at  some  distance  from  the  licensed 
premises,  and  asked  if  he  could  be  supplied  with  some 
whiskey.  Appellant's  wife  replied  that  she  could  not 
supply  him,  but  if  he  went  to  the  shop  of  James  Wilson, 
flesher,  he  would  find  the  appellant  there,  who,  she  said, 
iad  a  half-mutchkin  bottle  of  whiskey  in  his  pocket,  and 
he,  witness,  might  perhaps  get  it  from  him.  Witness  went 
and  saw  appellant  standing  in  Wilson's  shop.  He  beckoned 
him  to  the  door,  and  told  what  he  wanted.  The  appel- 
lant thereupon,  standing  in  the  doorway  and  at  the  edge 
of  the  door-step  of  the  shop,  gave  him  a  half-mutchkin 
bottle  full  of  whiskey,  for  which  he  charged  Is.  3d. 
(including  the  bottle),  which  sum  witness  paid  to  the 
appellant.  It  was  not  pretended  by  the  prosecutor  that 
the  appellant  was  in  the  practice  of  trafficking  in  spirits 
in  Wilson's  shop,  and  no  instance  of  this  other  than  the 
present  was  attempted  to  be  proved. 

The  ground  of  the  Magistrates'  determination  was: 
The  appellant  having,  in  the  above  circumstances,  sold    - 
the  said  bottle  of  whiskey,  he  had  committed  a  breach 
of  the  laws  regulating  public-houses,  and  particularly     . 
section  17  of  the  Act  25th  and  26th  Vic,  cap.  35. 

The  questions  of  law  for  the  opinion  of  the  Court 
were: — 

1.  Does  the  complaint  relevantly  charge  the  appel- 
lant with  having  committed  au  offence  against  the  laws 
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1879.    regulating  public-houses,  and  particularly  of  section  17 

nTS).    of  the  Act  25th  and  26th  Vic,  cap.  35  ? 
•.  2.  Do  the  facts  proved  warrant  a  conviction  for  un- 

Hi  huoort.  ^^w^^%  trafficking  in  spirits  or  other  excisable  liquors 

Mnya-i.    under  the  17th  section  of  the  Act  25th  and  26th  Vic, 

^^^    cap.  35? 

R  V.  Campbell,  for  the  appellant. — The  complaint 
is  irrelevant.  No  particular  section  is  founded  on.  It 
does  not  appear  on  the  face  of  it  what  the  charge  is,— 
whether  it  is  of  the  oflFence  in  section  16,  or  of  that  in 
section  17  of  the  Act  of  1862.  The  offence  is  said  in 
the  complaint  to  have  been  committed  at  or  near  to  the 
door  of  a  flesher's  shop ;  and  as  in  terms  of  section  17 
the  offence  therein  of  trafficking  in  excisable  liquors 
without  a  certificate  can  only  be  committed  *in  any 
place  or  premises '  capable  of  being  certificated,  it  would 
appear  that  it  was  the  offence  under  section  16,  viz., 
hawking,  that  was  intended  to  be  charged.  But  if  tliat 
be  the  charge,  then  the  conviction  is  bad  in  respect  that 
it  finds  the  appellant  liable  in  expenses  contrary  to  that 
section.  Ross  v.  Stirling,  High  Court,  Oct.  22,  1869, 
Couper,  vol.  i.,  p.  336.  But  the  conviction  is  also  bad 
in  respect  that  while  it  follows  upon  a  complaint  which 
is  not  specific,  it  is  perfectly  general — *  of  the  offence 
charged.'  Clark  v.  Lang,  Glasgow,  May  10,  1876, 
Couper,  vol.  iii.,  p.  268 ;  De  Banzie  v.  Peebles,  High 
Court,  March  16,  1875,  Couper,  vol.  iii.,  p.  89.  Bat 
further,  although  the  sale  here  libelled  is  not  libelled  as 
having  taken  place  at  or  near  a  place  or  premises  in  the 
sense  of  section  17,  viz.,  a  place  which  might  have  been 
certificated,  and  at  which  alone  the  offence  in  that  sec- 
tion could  be  committed,  the  facts  stated  in  the  case  to 
have  been  proved  did  not  amount  to  trafficking.  An 
isolated  sale  in  the  street,  and  not  from  the  appeUant^s 
own  premises,  cannot  be  held  to  be  trading.  It  cannot 
be  said  that  the  sale  was  in  pursuance  of  his  trade  as  a 
publican.  The  Queen  v.  Beattie,  December  18,  1866, 
V.  Macph.,  p.  191.    Such  an  act  does  not  amount  to  anf 
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breach  of  the  certificate  which  was  held  by  the  appellant,    \^" 
and  it  amounts  to  neither  the  offence  contained  in  section  H^^^i'^Jn 
16,  nor  to  that  in  section  17,  of  the  Public  Houses  Acts    j^*.^ 
Amendment  (Scotland)  Act,  1862.  HikH Court, 

Brand,  for  the  Respondent — The  complaint  was  for  .  ^'^  '^'^ 
the  offence  in  section  1 7,  which  by  its  terms  includes  ^*'^* 
any  place  as  well  as  premises,  and  the  libd  is  in  the 
usual  form.  It  has  not  been  the  custom  to  set  forth  the 
section  in  such  complaints.  Craig  v.  Peebles,  High 
Court,  June  16,  1875,  Couper,  vol.  iii.  p.  143.  The  ap- 
pellant had  a  certificate,  and  the  facts  proved  did  not 
establish  a  case  of  breach  of  any  of  the  conditions  of 
that  certificate,  but  that  he  had  been  guilty  of  trafficking 
in  spirits  in  a  place  to  which  his  certificate  did  not  ap- 
ply. The  offence  in  section  16  of  the  Act  of  1862  can 
\)e  committed  only  by  persons  who  have  not  obtained  a 
certificate.  The  appellant  was  therefore  rightly  charged 
Mder  section  1 7,  and  upon  a  complaint  which  relevantly 
chained  the  offence  therein. 

Lord  Craiqhill. — The  question  we  have  now  to  deter- 
loine  is,  whether  the  complaint  upon  which  the  appellant 
was  convicted  sets  forth  a  relevant  charge  of  a  contra- 
vention of  the  1 7th  section  of  25th  and  26th  Vict.  c.  36.  . 
Three  objections  have  been  stated  against  the  complaint. 
The  first  is,  that  the  complaint  is  defective,  inasmuch  as 
the  section  alleged  to  have  been  contravened  is  not  speci- 
fied. The  second  is,  that  the  kind  of  liquor  in  which 
the  appellant  is  said  to  have  trafficked  is  not  specified ; 
and  the  third  is,  that  the  lociis  described  in  the  com- 
plaint is  not  a  locus  covered  by  the  1 7th  section,  which 
is  the  section  alleged  to  have  been  contravened. 

As  regards  the  first  and  second  of  these  objections,  I 
come,  without  diflSculty,  to  the  conclusion  that  they  are 
untenable.  We  do  not  require  in  a  complaint  such  as  that 
which  we  are  considering  all  the  precision  which  is  essen- 
tial in  an  indictment.  And  the  cases  Which  have  been  cited 
prove  sufficiently  that  objections  similar,  if  not  identical 
with  those  to  which  I  am  now  referring,  have  been  over- 
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1879.  ruled  by  this  CJourt.  My  opinion,  however,  with  lefer- 
No.  30.  ence  to  the  third  objection,  is  that  it  is  well-founded. 
».  The  locus  set  forth  in  the  complaint  is  described  as  *  at 
„.  "  "'  or  near  to  the  door  of  the  flesher  s  shop,  situated  in  or 
M»y  22.  near  High  Street,  Renfrew,  then,  now,  or  lately  occupied 
AppML  ]yy  ^Thomas  Watson,  then,  now,  or  lately  residing  in  or 
near  High  Street,  Renfrew.'  This  appears  to  me  to  be 
the  description  of  a  locus  not  within  but  without  the 
shop  referred  to.  In  other  words,  the  locus  is  in  the 
public  street,  and  not  within  a  house  or  within  premises 
capable  of  being  certificated  for  the  sale  of  excisable 
liquors,  and,  such  being  the  case,  it  is  necessary  to  decide 
whether  traflScking  in  excisable  liquors  upon  the  public 
street  is,  or  is  not,  a  contravention  of  the  17th  section 
of  25th  and  26th  Vic,  cap.  35.  That  clause  enacts  that 
every  person  trafficking  in  spirits  *  in  any  place  or  pre- 
mises without  having  obtained  a  certificate  in  that 
behalf'  in  terms  of  the  Act  shall  be  guilty  of  an  oflence, 
and  shall,  on  conviction,  suffer  the  penalties  provided  in 
the  30th  section  of  the  Act  9  Geo.  IV.,  cap.  58.  The 
meaning  of  the  words  here  used  has  long  been  recog- 
nised. Trafficking  in  spirits,  *  in  any  place  or  premises, 
.without  having  obtained  a  certificate  in  that  behalf,' 
means  trafficking  in  a  place  or  premises  capable  of  being, 
but  which  is  not,  certificated ;  and  consequently,  if  it  be 
the  case  that  a  public  street  is  not  a  place  capable  of 
being  certificated,  the  trafficking  imputed  to  the  appel- 
lant is  not  an  offence  within  the  meaning  of  the  1 7th 
section  of  the  statute.  We  are  aided  in  our  inquiries 
upon  this  point  by  referring  to  the  language  of  the  earlier 
statute.  The  statute  9  Geo.  IV.,  cap.  58,  sec.  30,  enacts  that 
every  person  in  Scotland  who  shall  keep  a  common  inn, 
ale-house,  or  victualling-house,  and  sell  excisable  liquors 
by  retail  to  be  drunk  or  consumed  on  such  premises,  or 
places  immediately  adjoining  the  same,  without  a  certifi- 
cate to  him  or  her  granted  according  to  the  provisions 
of  this  Act,  shall  be  liable  to  a  penalty.  Plain  it  is  that 
the  offence  created  by  this  clause  could  not  be  conmiitted 
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unless  in  a  place  capable  of  being  certificated.     Excis-    ^^'[^• 
able  liquors  sold  to  be  drunk  or  consumed  on  the  pre-  ^jJJ;^ 
mises  or  places  immediately  adjoining  the  same  cannot       «j.^ 
be  excisable  liquors  sold  on  a  public  street.     The  Ian-  HiKhCourt, 
guage  of  the  statutory  certificate  is  inconsistent  with  any    ^'^  *^'' 
other  construction,  inasmuch  as  it  authorises  and  em-      ^^ 
powers  the  person  licensed  to  keep  a  common  inn,  ale- 
house, or  victualling-house  for  the  sale  in  the  said  house, 
but  not  elsewhere,  of  all  victuals  and  all  such  excisable 
hquors  as  he  or  she  shall  be  licensed  and  empowered 
to  sell  under  the  authority  and  permission  of  any  excise 
license  to  him  or  her  in  that  behalf  granted.     The  fact  is, 
that  the  statute  9  Geo.  IV.,  c.  58,  contains  no  prohibition 
of  the  selling  of  excisable  liquors  on  any  public  street. 
This  was  first  created  an  offence  by  the  16th  section  of 
25  and  26  Vict.  c.  35,  which  enacts  that  *  every  person 
hawking  spirits  or  other  excisable  liquors  shall  be  guilty 
of  an  offence.'      This  word  'hawking,'  as  defined  by 
section  37,  means  *  trafficking  in  or  about  the  streets, 
highways,  or  other  places,  or  in  or  from  any  boat  or  other 
vessel  upon  the  water.'     Thus  we  have  in  this  statute 
two  separate  offences,  one  created  by  the  16th  and  the 
other  by    the  17th  sections.     The  former  consists  in 
'hawking,' — that  is  to  say,  in  trafficking  in  spirits  or 
other  excisable  Kquors  in  or  about  streets,  highways,  or 
other  public  places,  or  in  or  from  a  boat  or  other  vessel, 
the  latter  in  trafficking  in  such  commodities  in  any  place 
or  premises  without  a  certificate  in  that  behalf  having 
first  been  obtained.     The  charge  set  forth  in  the  com- 
plaint, according  to  my  reading  of  its  terms,  is  not  a 
relevant  charge  under  the  1 7th  section,  which  is  the  sec- 
tion under  which  the  appellant  was  convicted.     In  these 
circumstances,  and  for  these  reasons,  I  am  of  opinion 
that  this  conviction  is  erroneous,  and  must  be  quashed. 
Lord  Adam. — ^This  is  an  appeal  against  a  conviction 
obtained  under  section  17  of  the  Public  Houses  Acta 
Amendment  (Scotland)  Act  of  1862.     The  facts  are  (the 
facts  were  here  narrated),  and  the  question  is  whether 
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1879.  upon  these  being  proved,  the  Magistrates  were  right  ia 
^Svin  ^°^^^*^°g  *^^  appellant  of  the  oflfence  charged.  The 
in'ii..  ^®^^'^^^®  of  the  Public  Houses  Acts  Amendments  (Scot- 
^-— ^^  land)  Act  which  bear  most  directly  upon  the  matter  are 
Hay  22!/  the  15th,  16  th,  and  17th.  The  16th  section  makes 
-^pp«^  hawking  spirits  an  offence ;  and  when  we  turn  to  the 
interpretation  clause  (sec.  37)  we  find  that  *  The  word 
hawking  shall  mean  and  include  trafficking  in  or  about 
the  streets,  highways,  or  other  places,  or  in  or  from  any 
boat  or  other  vessel  upon  the  water.'  The  expression 
^  or  other  places '  there  means  places  ejtcsdem  generis 
with  those  places  specified ;  and  therefore  as  I  read  the 
•section  it  strikes  at  the  trafficking  in  spirits  in  streets, 
highways,  or  other  places  of  that  description.  But  section 
1 7  applies  to  a  different  class  of  cases.  It  applies,  I 
think,  to  illegal  trafficking  in  a  house  or  premises.  The 
expression  in  that  section  ^  a  certificate  on  that  behalf ' 
means,  I  think,  a  certificate  for  trafficking  in  spirits  in 
particular  premises  in  the  place  where  the  certificate 
is  granted.  And  as  we  know  certificates  to  deal  iu  ex- 
•cisable  liquors  are  granted  with  Reference  to  particular 
premises,  and  are  not  granted  without  reference  to  some 
particular  place,  the  meaning  of  section  1 7  seems  to  me 
to  be  trafficking  in  some  place  or  premises  (capable  of 
being  licensed.  And  section  1 9  indicates  the  kind  of 
place  or  premises,  and  corroborates  my  construction  of 
section  17,  viz.,  that  it  applies  to  places  and  premises 
which  are  capable  of  being  certificated.  Now,  if  that 
be  the  correct  view,  of  what  wa3  the  appellant  found 
guilty,  and  does  it  amount  to  the  offence  in  that  section  ? 
Was  it  trafficking  in  spirits  in  a  place  or  premises  in  that 
sense  1  It  does  not  appear  that  the  transaction  took 
place  in  a  house,  but  that  it  was  in  a  street  or  other 
place,  viz.,  at  or  near  the  door  of  a  flesher's  shop  in  a 
street  within  that  burgh,  which,  in  my  opinion,  was  a 
place  which  fell  within  section  1 6.  I  think,  thereft)re, 
that  t^e  facts  are  such  as  do  not  amount  to  the  offence  in 
section  1 7,  and  agree  that  we  ought  to  sustain  this  appeal. 
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The  Lord  Justice-Clerk. — Your  Lordships  have  de-^    li- 
dded this  case,  and  therefore,  though  T  am  inclined  to  an  J^*>-.?<'- 

,    ,  '  >  o  ^  Hamilton 

opposite  opinion,  I  do  not  mean  to  enter  a  formal  dissent.        »:. 

I  think  there  is  a  good  deal  of  force  in  the  argument  aShcilm^ 
that  the  prosecutor  in  cases  of  this  kind  is  bound  to  libel  ^*^  '^^' 
the  section  of  the  statute  on  which  he  is  going  to  found, 
or  at  least  so  distinctly  to  specify  the  nature  of  the  offence 
charged  as  to  leave  no  doubt  as  to  which  section  he  is 
proceeding  on.  But,  assuming  that  the  1 7th  section  was 
the  section  intended  to  be  proceeded  on,  I  cannot  help 
thinking  that  the  ground  on  which  your  Lordships  have 
proceeded  is  too  narrow,  and  I  shall  therefore  add  a  few 
remarks  to  guard  my  opinion. 

There  can  be  no  doubt  that  the  16th  section  contem- 
plates that  kind  of  trafficking  in  spirits  which  went  on 
in  the  streets  and  public  places,  and  which  it  was  found 
necessary  to  put  a  stop  to.  The  object  of  the  section 
^as,  in  fact,  to  put  an  end  to  the  sale  of  spirits  in  places 
which  were  incapable  sua  natura  of  being  licensed. 
Section  1 7,  on  the  other  hand,  applies  to  what  is  known 
as  shebeening.  But  there  may  very  possibly  be  cases 
which  run  along  the  dividing  line,  and  of  which  it  is 
impossible  to  say  to  which  category  they  more  properly 
belong,  6r  of  which  it  is  even  possible  to  say  that  they 
belong  to  both.  This  case  is,  I  think,  one  of  them.  The 
appellant  is  a  publican,  who  is  not  entitled  to  sell  in  his 
licensed  premises  after  eleven  o'clock.  A  man  comes  to 
bis  public-house  after  hours  wanting  to  get  spirits,  and 
is  told  he  is  not  at  home.  The  customer  follows  him  and 
finda  him  at  a  certain  shop  in  the  town,  and  having  a 
small  bottle  of  whisky  in  his  pocket  the  appellant  sells  it 
bim.  At  the  time  he  sold  it  he  was,  the  magistrate  says, 
*  standing  in  the  doorway  and  at  the  edge  of  the  doorstep 
of  the  shop/  If  he  had  sold  it  to  the  customer  while  he 
himself  was  in  the  shop  he  would  have  undoubtedly  con- 
travened the  1 7th  section.  Afewstepsinto  the  street  would 
bave  changed  the  offence  to  one  under  the  16th.  But  if 
^e  16th  section  had  been  founded  on  instead  of  the  1 7th  I 
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plea  of  not  guilty  was  recorded,  and  the  diet  was  adjourned  till  6tli     1879. 
May  following,  a  copy  of  the  complaint  being  at  the  same  time     No.  31. 
handed  to  the  accused,  who  failed  to  appear  at  the  adjourned  diet,         ^ 
and  was,  after  evidence  led,  convicted  and  sentenced  in  absence.  Henderwa. 
He  thereafter  suspended  on  the  ground  of  irregularity  in  the  pro-  HijhCourt, 
ceedings,  and  of  oppression,  he  being  law-abiding.     Suspension     — — ^ 
granted,  and  the  conviction  set  aside,  with  expenses. 

This  was  a  Bill  of  Suspension  at  the  instance  of  John 
Parr,  engineer,  Bellslaw,  in  the  parish  of  Newton,  and 
county  of  Edinburgh,  of  a  conviction  and  sentence  pro- 
nounced by  the  Justices  of  the  Peace  for  the  county  of 
Linhthgow,  in  Quarter  Sessions,  upon  a  complaint  under 
the  Summary  Procedure  Act,  at  the  instance  of  the  re- 
spondent, William  Horn  Henderson,  Procurator-fiscal 
of  Court,  setting  forth 

That  John  Parr,  an  engineer,  now  or  lately  residing  at  Bellslaw,  in 
tk  parish  of  Newton  and  county  of  Edinburgh,  who  is  the  owner, 
or  reputed  owner,  of  a  locomotive  engine  marked  8410,  has  contra- 
^ned  the  third  section  of  The  Locomotives  Act,  1866,  as  extended 
&nd  amended  by  The  Locomotives  Amendment  (Scotland)  Act,  1878, 
1X80  PAR  AS,  Jirift,  on  the  27th  day  of  March  1879,  or  about  that 
time,  on  the  public  or  statute  labour  road  leading  from,  &c.,  to,  &c., 
&Qd  at  a  part  thereof  near  Livingstone  Railway  Station,  in  the  parish 
of  Livingstone  aforesaid,  the  said  John  Parr  did  fail  or  neglect  to 
have  at  least  three  persons  employed  to  drive  or  conduct  said  locO' 
motive  engine,  then  proceeding  along  said  road;  second,  time  and 
place  above  libelled,  the  said  John  Parr  did  fail  to  give  as  much  space 
u  possible  for  the  passing  of  other  traffic  on  said  road,  by  all  which, 
or  part  thereof,  the  said  John  Parr  is  guilty  of  a  contravention  of  the 
said  statute,  and  is  liable,  on  summary  conviction  before  two  Justices, 
to  a  penalty  not  exceeding  ten  pounds  and  expenses,  and  failing  pay- 
ment thereof  either  immediately  or  within  such  specified  time  as  your 
Honours  may  think  fit,  is  liable  to  be  imprisoned  for  any  time  not 
exceeding  sixty  days. — May  it  therefore  please  your  Honours  to  grant 
warrant  to  apprehend  the  said  John  Parr,  and  bring  him  before  yon 
to  answer  to  said  complaint,  and  thereafter  to  convict  him  of  the 
aforesaid  contraventions,  or  of  one  or  other  of  them,  and  to  adjudge 
him  to  suffer  the  penalties  provided  by  the  said  Act ;  and  in  default 
of  payment  of  the  said  penalty  by  the  said  John  Parr  either  imme« 
diately  or  within  such  time  as  your  Honours  shall  think  fit,  to  adjudge 
him  to  be  imprisoned  for  such  time  not  exceeding  sixty  days,  the  im-- 
prisonment  to  cease  on  payment  of  the  amount  and  costs,  all  in  terms 
of  the  said  Acts.  — ^According  to  Justice. 
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lH^long  with  a  warrant  to  cite 

date  the  suspender  appeared 

that  the  Justices  adjourned 

ay.    It  also  bears  that  of  the 

ed  to  appear  at  a  meeting  of 

after  three  witnesses  were 

die,  the  Justices,  in  respect 

liivict  the  said  John  Parr  of 

and  therefore  adjudge  him 

of  £10  of  penalty,  with  the 

uses,  and  in  default  of  pay- 

s  from  this  date  adjudge  him 

i^rison  of  Linlithgow  for  the 

e  date  of  his  imprisonment 

ifiNi^iS^^  be  sooner  paid,  and  grant 

•■"sj?*  •  cot  ••*??»  ea  •^w  w^*  ofl  •^w  *  ^ 

la^l'^vivbssm^'ult  to  apprehend  him  and  con- 


Wm'i\^9gyWi4^AWi^w»Mi^Ai,  and  the  keeper  thereof  to 

^^^^•Xi,^  ea     ea     ea     oa     ea    ^S^     00  '  X^ 

li^if  l^ll^i^rdingly.' 

^$^i5ii^i?ii  before  the  High  Court, 
.   iSiS^  .2*5..^-.-«  i^  *^*'^i,  objected  to  the  proceedings 
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#i:llei?ri>ci';Ci5'!dpression,  and  in  respect,  ako, 

P^l^^W^l^!^'^!^^!^^^'^  convicted  upon  a  complaint 
*»-iMcSJESlcSa;i%  ^cargu^    : — Ihe  suspender,  who 
i®W^'^^^^2ln%^j^  steam  road  engines,  received 
^lxalin|OTgij!E^J4|;^'S0th  April  1879,  through  an 
iik^ii4.-s,-'«u-ci^"r.,^-*:ifi^.v4.g  fiscal  desired  to  see  him 

:|Coceedings  under  The  Loco- 
on  24th  April  1879,  believ- 
|:notice,  that  it  was  intended 
erence  to  an  accident  which 
f  men  on  27th  of  March  pre- 
his  appearing,  a  complaint 
wo  of  the  oflFences  in  section 
of  1865  (28th  and  29th  Vic, 
;!he  Locomotives  Amendment 
ii^Cibt  and  42nd  Vic,  cap.  58), 
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was  presented  to  the  Justices,  and  a  warrant  for  his  ^^^^' 
apprehension  was  written  thereon  and  signed ;  and  the  ^^  «i- 
complaint  having  been  read  over  to  him,  he  was  called  ^^'^ 
on  to  plead.  That  was  the  first  intimation  that  the  HiKRCouFt 
suspender  had  that  he  was  to  be  charged  at  all ;  and  he  ^'^  '^^ 
accordingly  refused  to  plead.  Thereupon  a  plea,  of  not^"*^"*^ 
guilty  was  recorded,  and  an  interlocutor  adjourning  the 
diet  till  Tuesday,  May  6,  1879,  was,  it  seems,  written 
out  and  signed ;  and  when  the  suspender  was  leaving 
the  Court  a  copy  of  the  complaint  was  handed  to  him, 
and  he  was,  he  avers,  told  that  the  case  would  again  be 
called,  and  he  would  require  to  attend  on  Tuesday,  the 
7ih  of  May.  The  7th  did  not  fall  upon  a  Tuesday,  but 
upon  a  Wednesday ;  and  as  the  suspender  did  not  attend 
on  Tuesday,  the  6th  of  May  1879,  he  was,  on  that  date, 
couvicted  in  his  absence,  and  sentenced  {see  conviction 
and  sentence).  We  contend  that  the  granting  of  the 
above  warrant  for  his  apprehension  and  detention,  and 
the  calling  upon  him  to  plead  to  the  charge  on  24tb 
May,  waSy  in  the  circumstances,  incompetent  and  oppres* 
sive.  The  suspender  was  a  law-abiding  person,  and  he 
had  had  no  notice  of  the  charge ;  and  it  was  irregular 
to  place  him  at  the  bar,  record  a  plea  of  not  guilty,  and 
thereafter  adjourn  the  case.  Notice  of  such  a  complaint 
ought  to  have  been  given.  Unless,  also,  the  per8<m 
complained  of  has  been  duly  cited,  the  case  cannot,  in 
terms  of  section  7th  of  The  Summary  Procedure  Act 
(under  which  Act  the  complaint  was  brought),  be 
adjourned.  Adjournment  can  only  take  place  where 
the  person  has  been  apprehended,  or  ^  upon  proof  that 
the  respondent  has  been  duly  cited.'  But  the  complaint 
is  also  irrelevant.  It  charges,  a  contravention  of  the  rules 
and  regulations  in  sub-sections  1  and  3  of  section  third  of 
The  Locomotives  Act  of  1865,  as  amended  by  The  Loco- 
motives Amendment  (Scotland)  Act,  1878,  and  these 
rules  and  regulations  apply  solely  to  '  locomotives  pro- 
pelled by  steam  or  other  than  animal  power  ;'  but  the 
complaint  refera  to  'a  locomotive  engine  marked  No. 
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J,  set  forth  a  locomotive  of 

:t.     Lastly,  T^he  award  of 
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Tprovision  in  section  8th  of 

lent  Act  of   1878   for  the 
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t>RJi^ered  for  offences  created  bv 

li^^Pre^kS^fiil9SlWv^'€i^  award  expenses  conferred 

li^^^^WtJSl^^SfsfQ  rSf^  Procedure  Act  also 

^Vl  ^^^^^'       That   provision 

jial  Act  under  which  the 

jes  expenses  to  be  awarded, 

:£cre.      The  conviction  ought 

i#;c|^  the  sentence  suspended. 

!^SPd1ii1kS^:^||> -^l^^^         — The  procedure  here 

.*isi^^:  3^^aagtji||<ij|^i(||i^^      and  is  not  unfrequently 

.••.o.-M»-^*^«^^g^»^  to  save  expense  to  the  ac- 

|:2g^f  ilg^^  and  also  witnesses  to  attend 

■$!^^PP>^^^Ml'^i^l?»^^^  ^^  informal  intima- 

.^^4&^^l^Mi^%Ul^i;^'^^^^q^pf  the  intention  to  proceed, 


?lM'-i 


L^*?  • . 


cd 


||JiS5olay^^||jay  from  thence  proceed  to  the 

"'      '",^?S*^1P*  guilty  if  ^6  thinks  proper. 
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h  Summary  Procedure  Act 
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sists  in  a  failure  to  employ  at  least  three  pQisons  to  drive  ^^* 
and  conduct  the  locomotive,  and  you  seemingly  admit  ^^J^' 
that  there  were  three  persons  employed  on  the  occasion,  g^^^;^ 
Wherein  Kes  the  offence  ?  Hi^h  court 

MuiRHEAD,  for  the  respondent. — ^Admitting  that  there 


Hay  22. 


were  three  persons  employed,  what  we  say  is,  that  they  "* 
were  drunk,  and  were  confinually  leaving  the  engine ; 
and  our  contention  is,,  that  the  word  *  employed,*  in  sub- 
section lat  of  section  3rd  of  thfe  Act  of  1866,  means  to 
employ  and  to  continue  to  employ  competent  persons, 
and  that  there  was  here  no  continuance  of'  employment 
of  such  persons  in  the  sense  of  the  statute. 

The  Lord  Justice-Clerk. — There  seems  no  doubt 
that  the  procediire  taken  in  this  case  cannot  be  sustained. 
The  mode  of  placing  an  accused  at  the  bar  who  has  had 
no  previous  notice  of  the  terms  of  the  complaint  is  un- 
doubtedly irregular,  although  the  Fiscal  probably  adopts 
tiat  course  out  of  consideration  for  the  accused  himself, 
and  in  order  to  save  expense.   But  it  is  vain  to  say  that 
a  man  in  the  position  of  the  accused  can  be  called  upon 
to  answer  to  a  complaint  upon  which  a  warrant  has  been 
obtained  in  the  manner  here  stated,  and  after  the  com- 
plaint has  been  read  over  to  him,  convicted,  when  he  has 
never  seen  the  complaint  before,  and  has  had  no  notice 
whatever  of  its  being  about  to  be  presented ;  and  on 
that  ground  alone  I  am  prepared  to  set  aside  this  con- 
viction. 

But  I  am  inclined  also  to  think  that  the  conviction 
could  not  have  been  sustained  upon  another  ground. 
The  complaint  charges  a  contravention  of  section  3rd  of 
The  Locomotives  Act  of  1865  by  the  suspender  failing 
to  employ  at  least  three  persons  to  drive  and  conduct 
the  engine  in  question.  It  appears,  however,  ex  facie 
of  the  proceedings,  and  it  is  admitted,  that  there  were 
three  persons  employed  on  the  occasion ;  and  it  is  said 
that  they  were  not  sober.  But  if  the  suspender  employed 
them  when  they  were  sober,  it  seems  difficult  to  hold 
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[4S4g  drunk  is  one  for  which 
(§«\£^^as  answerable. 
Ig^ikM  concurred. 

Ira^rlocutor  pronounced : — 

1879. — Having  considered 

a^flfor  the  parties.  Pass  the  bill ; 

fw^   sentence    complained  of 

U)j^lainer  entitled  to  expenses, 
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1867,  SEC.  100  —  Prostitute— 

t'||'H|^"5^el<i  that  a  complaint  which  charged 

DO   of  The  Edinburgh  Provisional 

^,  being  a  common  prostitute,  did, 

HKisi^window  of  the  bouse  occupied  bj 

passengers  unknown, 
^i^^c^^^o  ux  buc  offence  in  said  section, 


ifllc  at  the  instance  of  Mary 


^^i^^:|t^Q§3S|£^  in  Rose  Street,  Edinburgh, 

|^£j^O§ji^^  •SOi^ft^ie  pronounced  in  the  Edin- 

'£l&4|«^l5IaUard) ,  finding  a  complaint 

igSttg:s|^A[qk:K       instance  of  Thomab  Lintox, 
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The  complaint  charged  the   suspender  with   being    1879, 
'  guilty  of  a  contravention  of  the  Edinburgh  Provisional    NoTia 
Order,  section  100,  In  so  far  as  the  said  accused,  being       I. 
a  common  prostitute  or  night  walker,  did,  upon  the 
22nd  May  1879  years,  or  about  that  time,  from  the    J^^y^- 
window  of  the  house  in  Kose  Street  aforesaid,  occupied  snapemioii. 
by  the  said  accused,  importune  for  the  purpose  of  prosti- 
tution, passengers  whose  name  and  places  of  abode  are 
to  the  complainer  unknown/ 

In  the  Bill  it  was  pleaded — ^The  sentence  complained  of 
should  be  suspended,  and  liberation  granted,  in  respect 
that  the  complainer  was  not  charged  with  or  convicted 
of  any  oflfence  either  at  common  law  or  against  the 
Edinburgh  Provisional  Order/ 

Mair,  for  the  suspender. — The  complaint  upon  which 
tte  conviction  was  pronounced  is  irrelevant.  Section  100 
of  tie  Provisional  Order  must  be  read  along  with  section 
181  of  the  Edinburgh  Police  Act  of  1848  (11  and  12 
Vict.  c.  cxin.)  In  the  latter  section  the  oiffence  is  de- 
fined as  loitering  and  importuning,  &c.,  in  any  street  or 
court.  In  the  former  section  the  Word  or  was  substituted 
for  the  word  and.  The  word  loitering  when  so  taken 
was  intended  to  give  a  character  to  the  importuning, 
and  to  involve  the  element  of  obstruction  as  being  in^ 
eluded  in  the  offence.  It  was  the  intention  of  the  legis- 
lature to  limit  the  application  of  the  Act  to  persons 
while  '  in  or  near  any  street  or  court/  Assuming,  there- 
fore, that  there  are  two  offences,  viz  ,  loitering,  and  im- 
portuning, set  forth  in  the  Provisional  Order,  the  locus 
of  both  is  the  same,  viz.,  in  or  near  any  street  or  Court, 
and  these  words  are  inconsistent  with  the  idea  of  the 


^  The  Edinburgh  Provisional  Order,  1867,  provides  in  section  100, 
that  *  Every  person  who  in  or  near  any  street  or  court  commits  any 
of  the  following  offences,  shall,  on  conviction  on  the  evidence  of  one 
or  more  credible  witnesses,  be  liable  to  a  penalty,  &c.  (that  is  to  say) 

Every  common  prostitute  or  night-walker  who  loiters  or  importunes 
passengers  for  the  purpose  of  prostitution.' 
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eing  committed  in  a  house. 
^no  relevant  charge  of  any 
Ind  the  conviction  falls  to  be 
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ilJII^wWfe  to  the  suspicion  that  the 
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#of  prostitution  is  one  against 
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^i^WASt  propriety  and  good  order 
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purview  of  the  provisions  of  the  Police  Act ;  but  this  1^*^^- 
woman  was  not  charged  with  anything  which  can  be  No.  ^ 
said  to  amount  to  the  oflfence  in  the  statute.     It  is  not      .  ^' 

Linton 

suggested  that  she  called  or  said  anything  that  could  be 


High  Court, 

made  the  subject  of  a  charge  against  her.  All  that  is  *^°'y  ^- 
said  is  that  she  importuned  people  on  the  street  from  a  S'^'p^^"^'*- 
window.  I  do  not  exactly  know  what  that  means.  How 
were  they  importuned  ?  I  know  what  importunity 
means,  and  importunity  in  the  street  by  a  woman  is  an 
intelligible  thing  ;  but  1  do  not  find  anything  from  which 
to  infer  it  here  ;  and  it  is  sufficient  that  there  was  no- 
thing of  the  kind  here  libelled.  In  order,  however,  to 
guard  against  misapprehension,  I  would  add  that  I  by 
no  means  intend  to  suggest  that  a  man  or  woman  may 
do  anything  from  a  window,  even  in  the  way  of  using 
>»ord8  towards  passers  by,  with  impunity.  There  may 
be  a  grave  and  punishable  offence  committed  in  that 
waj ;  but  the  charge  here  presented  cannot  be  sustained, 
I  am  of  opinion,  therefore,  that  the  conviction  must  be 
set  aside. 

Lord  Craighill. — ^I  concur  on  the  ground,  shortly 
stated,  that  there  are  two  things  that  are  struck  at  by 
the  section  founded  on,  viz.,  *  loitering  '  and  *  importun- 
ing'  by  a  common  prostitute.  The  locus  is  the  same  as 
regards  both — '  in  or  near  any  street  or  court.'  Plain  it 
is  that  there  could  be  no  loitering  in  a  house,  and  no 
more  can  there,  if  I  am  right  in  thinking  that  the  lociis 
as  to  both  alternatives  is  the  same,  be  an  importuning 
in  the  sense  of  the  Provisional  Order. 

The  Lord  Justice-Clerk. — I  cannot  arrive  at  any 
other  conclusion,  although  there  can  be  no  doubt  that 
the  kind  of  conduct  complained  of  may  be  a  gross  offence 
against  good  order,  and  very  possibly  the  conduct  of 
this  woman  may  have  been  an  offence  under  some  one 
or  other  of  the  police  regulations.  But  the  question  is, 
whether  the  conduct  here  alleged  is  within  the  Provi- 
sional order,  and  amounts  to  importunity  in  the  sense  of 
the  provision  in  the  section  libelled  (sec.   100.)    The 
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'  one  or  other  of  them/  on  being 

tenced,  suspended  on  the  groiuid, 

embezzlement  was  one  crime,  and 

mative  words,  was  inaccurate,  and 

Snd  ambiguous ;  second^  that  there 

rust,  the  allegation  made  having 

was  neither  given  in  the  body  of 

ntained  in  a  schedule  appended 
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thereto;  thirds  that  there  was  no  description  of  the  modus  by     1879. 

which  the  embezzlement  was  effected,  which  was  essential  where  ^o  33L 

the  article  alleged  to  have  been  appropriated  was  a  flock  of  sheep.  T»y*or 

Held  that  although  the  first  two  objections  pointed  at  serious  iD-  Maitland. 


accuracies  and  irregularities  in  libelling,  such  objections,  when  High  Court 
stated  for  the  first  time  after  verdict,  fell  to  be  strictly  interpreted,    .  "^  ,  \ 
and  that  as  the  verdict  was  returned  with  reference  to  the  species   "*P®*'"'**'*' 
fadi  in  the  minor  proposition,  which  contained  a  relevant  charge 
of  breach  of  trust  and  embezzlement,  and  as  the  agreement  re- 
ferred to  was  produced,  it  was  improbable  that  the  Jury  were  mis- 
led, and  the  bill  refused  accordingly. 

This  was  a  suspension  at  the  instance  of  an  accused 
of  a  conviction  and  sentence  pronounced  upon  a  criminal 
libel,  and  a  verdict  returned  thereon  by  a  Jury  in  the 
Sheriff  Court  of  Berwick  (George  H.  Pattison,  Esq., 
Advocate). 

The  libel  set  forth — 

That  albeit,  by  the  laws  of  this  and  of  every  other  well  governed 
Ralm  breach  of  trust  and  embezzlement  are  crnnes  of  an  heinous 
fiature,  and  severely  punishable ;  Yet  true  it  is  and  of  verity  that  the 
said  John  Taylor  is  guilty  of  the  said  crimes,  or  one  or  other  of  them, 
actor  or  art  and  part ;  in  so  par  as,  the  said  John  Taylor  having  for 
some  time  during  the  months  of  January,  February,  March,  and 
April  1879,  or  one  or  more  of  said  months,  had  in  his  custody  or  unde^ 
bis  charge  on  the  farm  of  Eaecleuchhead,  in  the  parish  of  Langton 
aforesaid  occupied  by  him,  one  hundred  and  twenty  or  thereby  sheep, 
the  property  or  in  the  lawful  possession  of  Kobert  George  Swan  and 
William  Bertram  Swan,  auctioneers,  now  or  lately  residing  in  Dunse, 
in  the  parish  of  Dunse  and  shire  aforesaid,  which  sheep  were  to  re- 
main on  the  Bald  &rm  of  Eaecleuchhead  under  the  charge  of  the  said 
John  Taylor,  for  the  purpose  of  being  fed  and  attended  to  by  him 
tmtil  removed  from  time  to  time  as  desired  by  the  said  Robert  George 
Swan  and  William  Bertram  Swan,  all  in  terms  of  an  agreement  or 
other  document  dated  23rd  January  1879,  and  signed  by  the  said 
John  Taylor,  he  the  said  John  Taylor  did,  upon  the  7th  day  of  April 
1879,  or  on  one  or  other  of  the  days  of  that  month,  or  of  March  im- 
mediately preceding,  or  of  May  immediately  following,  and  upon  op 
near  the  hitn  of  Eaecleuchhead,  or  elsewhere  in  the  county  of  Ber- 
wick to  the  prosecutor  unknown,  wickedly  and  feloniously  and  in 
breach  of  the  trust  reposed  in  him  by  the  said  Robert  George  Swan 
and  William  Bertram  Swan,  embezzle  fifteen  or  thereby  of  the  sheep 
above  libeUed,  and  did  appropriate  the  same  to  his  own  uses  and 
purposes. 
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HLs  not  appended  to'the'libel 

•  The  libel  merely  set  forth 

*  being  to  be  used  in  evi- 

(Taylor  at  his  trial,  will,  for 

h  lodged  in  the  hands  of  the 

n»P§^  Berwickshire,  before  which 

^SlM^A'^S^WV  ^^  ^^^  Sheriff  Court  to  the 

—  ,^.       gllgl  the  Jury  by  their  verdict 

f^^^^||;i|^f\n'f^  libelled,'  and  unanimously 

feniency  of  the  Court.     The 
BMf^iMiMM^mii^'qi^Xtwo months'  imprisonment, 
»;j5^lcC^'5^  presented  the  present  Bill. 

The  sentence  was  here 

J^^Jtod  should  be  suspended  in 

la^iS^llIei^IsBsv^lih  that  breach  of  trust  and 

-*  *  «  •    ._  "  ?;and  that  the  suspender  is 

lor  one  or  other  of  them; 
!^i^^a|i:f^^^:ii^*^ci^rS^     embezzlement  constitute 

filf 'oll^  :|ralxBlt  2 J^Ik;^  and  not  two  separate  and 
iil^^*#^»^||<s4|^y|g;*^      use  of  the  plural  and  of 


^^Siaccurate.     The  verdict  also 
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iswtfljh^^^e  panel  was  found  guilty. 
Et^-i^'IiiSlled' — that  is,  of  breach  of 
hj^ifBiie  or  other  of  them. 

''M^^'^'^^P^^W^^M^' — Th^  verdict  is  returned 

"*  '  &WtaBaafc  :f 3  •Ifiulc  is  contained  in  the  major, 

is  contained  in  the  minor 
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:— The  suspender  objected  to 
?ciSrded,  but  his  objection  was 
:ilB  complaint  is  also  irrelevant 

tth  any  relevant  averment  of 
[ftslrf  the  case  were  pecuhar,  and 
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the  Jury  may  have  been  misled.  What  appeared  on  1®^9. 
the  face  of  the  agreement  and  other  documents  to  have  No.  83. 
been  a  sale  of  these  sheep  to  the  Messrs.  Swan  was  in  ,,  .«;•  ^ 
reality  an  arrangement  for  an  advance  on  the  security  of  High  courts 
the  sheep ;  it  being  agreed  that  the  sheep  were  to  remain  -^"'^  \^' 
in  the  suspender's  possession,  and  be  sold  from  time  to  °*p®'*"*®°' 
time  by  the  Messrs.  Swan.  After  they  had  been  re- 
couped of  their  advance  the  suspender,  believing  that 
what  remained  of  the  sheep  unsold — viz.,  the  fifteen 
sheep  hbelled — were  his  own,  sold  them.  And  the  dis- 
pute in  reality  was  whether  the  sum  obtained  therefor 
was  to  be  put  to  the  credit  of  the  Messrs.  Swan  or  of  the 
panel.  In  such  circumstances  the  libel  ought  to  have 
set  forth  what  the  trust  was ;  and  it  was  not  sufficient 
to  mention  that  there  was  an  agreement,  and  that  the 
appropriation  was  made  in  breach  of  the  trust  reposed 
in  him,  the  panel.  The  agreement  referred  to  ought 
itself  to  have  been  set  forth  in  the  libel,  or  to  have  been 
specified  and  referred  to  therein  as  contained  in  a 
schedule  annexed  thereto.  It  is  not  allowable  in  such  a 
libel  to  leave  the  nature  of  the  trust  to  conjecture  or 
guess.  The  panel  had  not,  therefore,  here  sufficient 
information.  Lastly^  the  libel  does  not  set  forth  any 
relevant  allegation  of  embezzlement.  It  says  that  the 
suspender  *  did  embezzle  fifteen  or  thereby  of  the  sheep 
above  libelled,  and  appropriate  the  same  to  his  own  uses 
and  purposes.'  Embezzling  sheep  is  unknown  as  an 
offence  in  the  criminal  law  of  Scotland.  It  is  not 
specified  in  what  way  the  sheep  were  appropriated. 
Where  the  thing  said  to  have  been  embezzled  was  a  flock 
of  sheep,  it  was  necessary  to  specify  the  modus  in  order 
to  give  the  panel  fair  information. 

Campion,  for  the  respondent. — ^The  transaction  waa 
not  as  stated.  There  was  an  out  and  out  sale  of  the 
whole  sheep  to  the  Messrs.  Swan,  it  being  agreed  that 
the  sheep  were  to  remain  on  the  farm  and  be  withdrawn 
as  the  purchasers  wanted  them.  It  was  a  sale  retenta 
possesmne ;  but  after  receiving  the  price  of  the  whole 
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^irt,  High  Court,  March  23, 

isH   And  there  being  in  reality 
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re  the  panel  went  to  trial 


;->»w 


sa»*'i 


Qd^kM^..  JiOJ^m  irWrnrtt'^ 

liittiV        ^  ^ra  ^        M  I>  ^^V  Mfc  ja       ^  nan  ^       MTlk 


_         ©lompetent  for  us  to  quash  a 
^i^ii4l»i3^difr3Hcil32HccS3stances,  if  a  good  and  valid 

vsO^  Dor'  DO       um       au       ma    ^m^^vm       bM  7  o 

cOal.«^?g:» ^:W»  ^v/?'»  iC«-»  *jfii^    Sr.^t-jcii»  a- !»•■>.   ,  .  .      ■•         /»  t   , 


•  tMvfViI 


ection  stated  after  verdict 


^2£^ 


I'W*  -^^ 


^^^^rOi*i^i;^i^*C@Iicspyiife^erable  strictness. 

IS  that  breach  oi  trust  and 


IXQl 


^•fiii^ 


St 

oo 


'»    00    m^Hlim  mW 


Ir 


P*g^^isirg5ia  s^^  if  they  were  two  separate 

_^l»'i  oo  f  ^.^.^  rn^^m  m^-m  <jy»  m^Kv»  m^Kvw  «^-»  "^  •*• 
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Mg.tA?*«^*%..S:#a*fw3i*ll&ction  IS  that  the  verdict  is 

^„^  „   „,     *^»  "^  ^1ljf3l»8.     I  am  not,  however,  dis- 

^|^ll:^Ei^SX^||t!:^[^  so  strictly,  because,  when 

.i^.i    '^^jli^iCJKI^gyjpij^g  indictment,  we  find  that 

StBictt  aio^lHry  truly  gave  their  verdict, 
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view  than  that  the  offence 
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tthat,  whereas  breach  of  trust 
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was  libelled,  there  was  no  sufficient  allegation  of  trust,    1879. 
inasmuch  as  instead  of  setting  forth  an  agreement,  which    No.  ss. 
was  said  to  create  the  trust,  either  in  the  body  of  the      v. 
indictment  or  by  reference  to  a  schedule,  the  prosecutor  -^  ^q^^I 
merely  referred  to  it  by  its  date.     This  is  certainly  an    J"^y  ^^' ' 
irregularity  in  libelling.    But,  after  aU,  the  terms  of  the  S"»p«°«^»- 
agreement  are,  I  think,  sufficiently  indicated,  and,  though 
not  to  give  them  in  extenso  is  most  reprehensible  care- 
lessness, there  is  not,  in  my  opinion,  enough  in  the  ob- 
jection to  overturn  the  sentence  after  trial. 

The  [third  objection  is  that  there  is  in  the  libel  no 
statement  of  the  modiis  whereby  the  subject-matter  of 
the  offence  was  appropriated  or  embezzled,  and  that 
some  specification  on  that  head  was  necessary  owing  to 
the  singular  and  peculiar  nature  of  the  articles  alleged 
to  have  been  embezzled,  viz.,  a  flock  of  sheep.  It  is 
qmte  true  that  how  the  embezzlement  was  eflFected  is 
left  to  imagination.  But  it  is  made  quite  clear  on  the 
iibel  that  the  panel  had  these  sheep  in  his  custody  on 
his  farm  for  behoof  of  the  Messrs  Swan — we  now  know, 
indeed,  that  he  had  made  them  over  to  the  Messrs  Swan 
hy  way  of  security,  though  ex  fade  absolutely — and, 
though  it  would  have  been  better  to  have  said  how  he 
appropriated  them  to  his  own  uses,  or  made  away  with 
them,  I  am  not  prepared  to  say  that  the  omission  is 
enough  to  warrant  our,*  ex  post  facto,  finding  the  libel 
irrelevant,  and  quashing  the  sentence. 

LoED  Young  concurred. 

LoBD  Craighill  concurred,  and  the  more  so  because 
the  suspender  had  an  opportunity  of  taking  these  objec- 
tions before  the  Sheriff,  and  thereby  enabling  the  prose- 
cutor to  choose  what  course  he  would  adopt,  but  failed 
to  do  so. 

The  following  was  the  interlocutor  pronounced : — 

'Edinburgh,  llth  July  1879. — Having  considered 
this  hill,  and  heard  counsel  for  the  parties,  Refuse  the 
bill,  and  find  no  expenses  due,  and  decern.' 

Agent  for  Suspender— Wm.  Stbsl,  S.S.C. 
Agent  for  Bespondent—PABTT. 
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S^^'S^l^^^y  of  December  1876,  or  on  one  or 

!3£HStA>or  of  November  immediately  pre- 

S^Cgp  following,  in  or  near  the  dwelling- 

ndish  Street,  Glasgow,  then  occa- 

fifc» -iflj.-r  iagj^  Q^^  £jj  which  you  then  resided, 

DllloailpGrlasgow,  in  the  county  of  Lanark, 

the  said  Marion  Macdonald  and 

or  one  or  other  of  you,  wickedly 

'^Ci!r^St3il|»  procure  to  be  written,  a  threaten- 

iwS^timomtLg  or  similar  terms; — 
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« Glasgow,  Deer.  27th,  1876.         187^- 
'  Mr.  Thomas  B.  Croesley  No.  34. 

Con*"-  Agent  ^JJj^-, 

71  Queen  St.  &  Another. 

'  Sir  Glasgow, 

*  I  have  a  claim  against  you  for  Ten  Pounds  sterling,  and  request P  '  '  . 

a  settlement  by  return  of  Post — Reflection  can  easily  tell  you  about  x^tLet- 
your  waylayings,  temptations,  and  obscenities  on  my  person,  and 
many  promises  made  for  presents  never  fulfilled.  You  have  deprived 
me  of  my  situations,  &c.  by  your  licentious  conduct  towards  me, — 
This  trifling  demand  I  now  want,  and  in  point  of  fact  mugt  have,  or 
your  disgraceful  conduct  towards  me  will  b6  published  as  an  infam- 
ous expose  against  you  to  all  your  Paisley  and  Glasgow  relatives, 
friends,  and  acquaintances. 

'  By  Marion  Macdonald 
Poste  Eestante, 
Genl  Post  Office, 
Glasgow,' 

ud  did  put  the  said  letter,  or  cause  or  procure  the  same  to  be  put 
isto  an  envelope,  addressed  '  M^  Thos  B.  Crossley,  Commission 
i^ut,  71  Queen  Street,  Glasgow,'  or  similarly  addressed,  which 
letter,  addressed  as  above,  was  meant  and  intended  by  you  for  Thomas 
Baldwin  Crossley,  commission-agent,  then  carrying  on  business  in  or 
near  Queen  Street,  Glasgow,  and  then  and  now  or  lately  residing  with 
^k  brother,  James  Crossley,  dyer,  in  or  near  Christie  Street,  Paisley  : 
Further,  Time  above  libelled,  in  or  near  the  principal  post-office 
in  George  Square,  Glasgow,  or  at  or  near  some  other  post-office  r&- 
oeiving-house  or  post  letter  pillar  box  in  or  near  Glasgow,  in  the 
county  of  Lanark,  to  the  prosecutor  unknown,  you  the  said  Marion 
Macdonald  and  Robert  Laird  did,  both  and  each  or  one  or  other  of 
yoQ,  wickedly  and  feloniously,  send,  or  cause  or  procure  to  be  sent, 
to  the  said  Thomas  Baldwin  Crossley  the  foresaid  threatening  letter, 
^y  posting  the  said  letter,  addressed  as  aforesaid,  or  causing  or  pro- 
curing the  same  to  be  posted,  in  the  said  principal  post-office  in 
George  Square  aforesaid,  or  in  some  postoffice  receiving-house  or 
post-letter  pillar-box  in  or  near  Glasgow,  in  the  county  of  Lanark, 
^  the  prosecutor  unknown ;  and  the  said  letter  was  thereafter  duly 
&nd  regularly  delivered  through  the  post-office  to  the  said  Thomas 
Baldwin  Crossley,  and  was  received  by  him  accordingly:  And  all 
this  you  did  for  the  purpose  of  extorting  money  from  the  said 
Thomas  Baldwin  Crossley  :  Likeas  (2),  on  the  8th  day  of  February 
1B77,  or  on  one  or  other  of  the  days  of  that  month,  or  of  January 
immediately  preceding,  or  of  March  inmiediately  following,  in  or  near 
the  said  dwelling-house  or  premises  in  or  near  Cavendish  Street^ 
Glasgow  aforesaid,  then  occupied  by  you  the  said  Robert  Laird,  or  at 
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^7,  in  the  county  of  Lanark,  to  the 

Marion  Macdonald  and  Robert 

Jother  of  you,  wickedly  and  feloni- 

t0§  a  threatening  letter  conceived  in 


Glasgow,  8th  Feb.  1877. 


t,  but  your  want  of  courteay  has 
efSje  to  raise  disgraceful  proceedings 
|g|t  IP^iting  will  be  the  effectual  means 
S^  the  means  to  enforce  it  if  needed, 
IBl  me. 
e  yourself  by  writing 
Macdonald, 
3p^«^  Restante, 
3|5a  Post  Office, 
•^»  Glasgow,' 

•^  ^^9«  or  procure  the  same  to  be  put, 

?.  B.  Oossley,    71   Queen 

which  letter,  addressed  as 

l^'  you  for  the  said  Thomas  Baldwin 

was  here  libelled  as  in  the  first 
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^l^5^i"t^!^  w^p'opJrossley  :  Likbas  (3),  on  the  22nd 

^?vl*>Sn?it?is31r?iW^V^r  other  of  the  days  of  that  month, 

j^v?^_«__^__«_-,^.«^|^^|^g^  ^j.  of  M.aTCh  immediately  follow- 
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,  you  the  said  Marion  Macdonald  and 
'Hf  one  or  other  of  you,  wickedly  and 


:frp 


^«> 


L-aK-  vja*  11 


pi 


«3iE» 


vrith  inexhaustible  patience  an 

Intimate  that  a  train  of  others  are 

»ur  customers,  friends  and  acquain- 

Y^<S|<id  addressed  '  Mr.  Thos.  B.  Cro6S- 

K1lSi^  Glasgow,'  or  similarly  addressed, 

MtlaCbssed  was  meant  and  intended  Ij 

^hIP  Crossley :  Further,  [here  the 

jvious  counts]  :  And  all  this  you 

mey  from  the  said  Thomas  Baldwin 

rion  Macdonald  and  Robert  Laird 

['She  premises  did  abscond  and  flee 

and  answer  to  an  Indictment 


•%»*££ 


1^1 


«^R» 
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brought  against  you  at  the  instance  of  Her  Majesty's  Advocate  for     1 879. 
Her  Majesty's  interest  before  the  Circuit  Court  of  Justiciary  at  Gla«-     n^Ts*. 
gow,  in  the  month  of  April  1877,  for  the  crime  of  wickedly  and  ^^J^"'*!^ 
feloDioosly  writing  and  sending,  or  causing  to  be  written  and  sent,  to  &  Another, 
any  of  the  lieges  any  threatening  letter,  particularly  for  the  purpose    Glasgow, 
of  extorting  money,  as  therein  libelled,  and  sentence  of  outlawry  was      ^^  ' 
pronounced  against  each  of  you  at  the  said  Circuit  Court  of  Jiisticiary,  xji^tLtt, 
on  the  25th  day  of  April,  1877  :  And  you  the  said  Marion  Macdon- 
aid  having  been  apprehended,  &c. 

Macfarlane,  for  the  panel  MacdonaJd,  objected  to 
the  relevancy,  that  the  facts  in  the  minor  did  not  amount 
to  the  crime  in  the  major  proposition.     Threats  to  ex- 
pose immoral  life  or  conduct  have  never  been  held  by 
the  law  of  Scotland  to  constitute  that  crime.     *  Mac- 
donalds  Criminal  Law/  p.  176  ;  Opinion  of  the  Lord 
Justice-Cerk  Hope,  in  the  case  of  Alexander  Fraser 
Crawford,  High  Court,  Feb.  11,  1850,  J.  Shaw,  p.  309, 
at  p.  328.     And  the  point  does  not  seem  to  have  been 
since  decided.     Immoral  conduct  is  not  an  indictable 
offence,  and  threats  of  exposure  might  be  the   only 
means  of  obtaining  redress.   A  distinction  exists  between 
the  ordinary  case,  where,  with  a  view  to  extort  money 
from  B.,  A.  threatens  to  accuse  him  of  a  crime,  or  to  in- 
flict personal  violence  upon  him,  and  such  a  case  as  the 
present,  where  A.  demands  money  from  B.  in  return  for 
injuries  inflicted  upon  her  through  his  immoral  conduct, 
and  threatens,  failing  payment,  to  expose  his  immorality. 
The  latter  case  is  virtually  a  claim  of  damages,  the 
fomer  iB  a  demand  for  hush  money.     In  any  view  the 
terms  of  the  letters  here  libelled  do  not  bring  the  case 
up  to  the  crime  of  making  and  sending  threatening 
letters  for  the  purpose  of  extorting  money,  the  object  of 
making  and  sending  the  letters  here  being  to  give  inti- 
mation of  a  claim  for  money  as  alleged  damages,  and  of 
an  intention,  failing  payment,  of  raising  civil  proceedings 
for  recovery  of  the  debt.    . 

Duin>AS,  for  the  panel  Laird,  concurred  in  the  objec- 
tion. 

The  prosecutor  was  not  called  upon  to  reply. 
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ion  to  the  relevancy  of  the 

Mr.  Macfarlane — as  well 

lerstand,  however,  it  is  not 

I  ling  in  the  opinions  delivered 

mi  can  be  held  to  support  the 

itiillence  or  two  towards  the  end 

:d  Justice-Clerk  Hope.    It 

>rdship  went  no  further  than 

le  species  facti  he  there  put 

;•  The  passage  in  the  Lord- 

ieported  is  as  follows  : — '  I 

w^i^^^ijiitiition  one  point  which  might 

ijidictment.     I  am  not  pre- 
:€##4l*^-i2^i^l^ii^i^  making  public  that  a  party 

■rmcorrect  way  IS  sumcient  to 
threat  amenable  in  a  crimi- 


'  ^^   


present 


'^Saslc^^tilt!|iH§&||>^Justice  Clerk  expressed  him- 
_.  iaiSiS#S;llc^S§i*iw:'lo.S!Vave  done ;  but  there  was  no 

^^??i^|^f  i^^^^i^^^i?  ^^^^  P^^  ^^  ^^®  Lordship's 
^ji5Bi:2iil:  iii;^^  time  is  of  little  moment, 

UiB:  i&me  then,  and  appears  to  me 


•T^3;iaois^¥e»i^'-S^  his  Lordship  meant  to  com- 

*"  """^  ""^  ^   "^icirt^.H^is^SJivrng  m  an  immoral  and  m- 


^< 


4? 


_   1^3 JIS!  ^urih  Elfe  Lordship  coupled  the  two 

^l5^1iNI*iil^/3r.}«|§ij|^5i;  an  immoral  ana  incorrect 
l^dMiZ^^^^die  is  a  very  large  proportion 

' '  ^  n  of  another  very  large  pro- 


*  in  an  immoral  and  incor- 
ri^ht  to  extort  money  by 
exAnsive.  My  impression 
as  lio  great  leaning  in  any 
implied  in  the  Lord  Justice- 
on.  At  all  events  I  have 
5w  does  not  favour  the  as- 


■^»i 
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sumption  by  an  individual  of  a  public  censorship  for  such     ' 

a  purpose  as  thatf  of  extorting  money.     Nor  should  I  be    y^J^ 
prepared  to  permit  inquiry,  if  that  were  demanded,  into  &  aooS^. 
the  truth  of  such  charges.     The  most  worthless  indivi-   Glasgow, 

dual  might  in  that  way  irretrievably  destroy  the  charac ^^\  '  - 

ters  of  the  best  members  of  society,  however  unfounded  Thre»t.Let 
the  accusations  turned  out  in  the  end  to  be.  But  what- 
ever might  be  urged  in  some  cases,  I  am  very  clearly  of 
opinion  that  there  can  be  no  doubt  of  the  relevancy  of 
the  hbel  in  this  case.  The  first  of  the  letters  libelled 
bears  to  be  written  by  a  woman  said  to  be  the  female 
prisoner.  It  contains  a  demand  for  money  to  prevent 
exposure  and  publication  of  what  is  described  as  the  dis- 
graceful and  obscene  conduct  towards  her  of  the  party 
to  whom  the  letter  is  addressed — of  all  your  *  waylayings, 
tmptations,  and  obscenities  on  my  person,  and  many 
pronases  made  for  presents  never  fulfilled.'  I  greatly 
doubt  if  any  man  of  common  sense,  not  to  say  any  law- 
yer, could  have  the  least  idea  that  a  woman  who  did  not 
even  allege  a  lawful  debt  was  entitled  to  write  to  a  man 
in  these  terms  in  order  to  extort  money.  Common  sense 
rebels  at  the  very  notion,  and  certainly  as  a  judge  I  can 
give  it  no  countenance. 

The  indictment  further  sets  forth  that  the  letter  was 
concocted;  written,  and  posted  by  the  female  prisoner, 
and  the  male  prisoner  acting  in  concert,  and  that  the 
purpose  of  both  was  the  extortion  of  money  from  the 
party  to  whom  it  was  addressed.  .  The  second  letter 
libelled  is  of  the  same  description,  because  it  refers  to  the 
first  as  not  having  been  answered,  and  bears — *  If  you 
prefer  me  to  raisQ  disgraceful  proceedings  against  you ' 
(meaning,  obviously,  proceedings  which  would  reveal  his 
disgraceful  conduct),  *  your  silence  in  not  writing  will  be 
the  cfiectual  means ;  *  and  then  follows  the  third  letter, 
intimating  that  failing  an  answer  *  a  train  of  others  are 
getting  ready,  so  as  to  call  upon  your  customers,  friends, 
and  acquaintanceships,  so  you  may  look  out.' 

I  cannot  conceive  that  the  laws  of  any  civilized  country 
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rM'be  sent  to  a  man,  perhaps  a 
e  hands  of  his  wife  and  family 

k^li  the  threat  that  if  he  did  not 
if  the  sender  they  would  be 
ps,  friends^  and  acquaintances. 
» 

^ilty  to  the  charge  as  applic- 

ding  of  the  first  and  third 

sentenced  to  twelve  montW 


.B  T.  Bbowit,  Writer 


_»I«L  ' 


:ic«Ki:ii:  circuit. 
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^i^YOGATB — Burnet  A.D. 


:^AIN8T 

9^-m    0*0    «^»  «W» 


•  C'i 


•ei«j«^{SKC3^i^)^«F.  A.  Broton  Douglas, 


i^» 


*-^^'^^^i|lrii||4-ifl^|g^  Vio.  c.  43,  sec.  U  (Marriage Noti«. 


B^,N  OP  Marriaob,  Falsb — Pebjurt- 


^S*»"^» 


■  »Y»1 


^. 


Rg^'ff^pglf  alternatively  with  peijury,  or  otbe^ 
_.-._-    ""in^  section  14  of  the  Marriage  ^oti« 


'">pi^i^t|i^^^Ifind  Vic.,  cap.  43),  sentenced  to  thit^ 
"^  l^his  pleading  guilty  to  having  contrs- 

a  false  notice  of  marriage,  and  giring 
iition. 


dhe  prison  of  Dundee,  was  in- 

2tlbeit  perjury  is  a  crime,  4c.: 

2j?ii3)as8ed  in   the  forty-first  acd 

!ile  reign  of  Her  Majesty  Queen 

ree,   entituled   *  An  Act  to 

&f  ^ges  in  Scotland,'  it  is  enacted, 

^  "  reof,  that  *  Every  person  wio 

any  false  declaration,  or  sign 
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or  give  any  false  notice  of  an  intended  marriage,  or  who    ^^* 
shall  wilfully  state  any  false  objection  to  a  marriage,  or    jjj^^ 
wilfully  make  any  false  declaration  relative  to  an  objec-    ^^^'Q"- 
tion  to  a  marriage,  under  the  provisions  of  this  Act,  shall  s^pt-^lol 
be  deemed  in  law. to  be  guilty  of  the  crime  of  perjury,  P6ijui7,&o. 
and  shall  on  conviction  suffer  the  penalties  attached  by 
law  to  the  crime  of  perjury :/  yet  true  it  is  and  of  verity, 
that  you  the  said  James  Wilson  are  guilty  of  the  said 
crime  of  perjury,  or  otherwise  of  a  contravention  of  the 
statute  above  libelled,  actor,  or  art  and  part : 

In  80  FAR  AS,  you  the  said  James  Wilson  having  formed  the  in- 
tention of  marrying,  or  going  through  a  ceremony  of  marriage  with 
Cathenne  Fairis,  a  spinner,  lately  residing  in  or  near  Dondonald 
Street,  Dundee,  and  now  or  lately  residing  in  or  near  Soath-£sk 
Street,  Montrose,  and  that  without  proclamation  of  banns,  did,  on 
tkllth  day  of  June  1879,  or  on  one  or  other  of  the'  days  of  that 
nonth,  in  or  near  the  house  or  premises  in  Hilltown,  Dundee,  then 
occupied  by  Stewart  Henderson,  labourer,  now  or  lately  residing  in 
or  near  King  Street,  Dundee,  or  elsewhere  in  or  near  Dundee  to  the 
prosecutor  unknown,  wilfully  sign  a  notice  of  your  said  intended 
niarriage  in  the  following  or  similar  terms,  vk. : — 

'To  the  B^gifitrar  of  the  District  of  St  Clement,  Dundee, 

in  the  County  of  For&r, 

'We  James  Wilson  and  Catherine  Farris  give  you  notice  that  we 
tbe  persons  herein  named  are  about  to  contract  marriage,  (that  is  to 

say) 


ii 
».. 

If 


k 


i 


^ 

^ 


•ad  Saoftme. 

Condition. 

Bank  or 
Frofaulon. 

Age(lMt 
Birthday). 

Dw«llin|r 
Place. 

FarlBh  (or  District) 

and  Ooontyln 

which  PartlM 

dwoU. 

James  Wilson 

Bacheloi 

Flaxdresser 

27 

66  Hilltown 
Dundee 

St.  Clement 
Forfarshire. 

and 
Catherine  Farris 

Spinster 

Spinner 

24 

66  Hilltown 
Dnndee 

St.  Clement 
Forfafshire. 

And  we  solemnly  declare  that  we  believe  there  is  no  impediment  of 
consanguinity  or  aflBnity,  or  of  age  or  other  lawful  hindrance,  to  the 
Baid  marriage,  and  that  we  have  had  our  usual  Place  of  Abode  or 
l^idence,  for  the  space  of  Fifteen  days  immediately  preceding  the 


I 


ir^lite- 
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— ^■Mjjl  above  mentioned   District  of  St, 

§«^«Bdeclare  knowing  that  if  the  declara- 

l^s  to  the  penalties  of  perjury.    In 

SA  Mtto  set  and  subscribed  our  bands  this 

*  James  Wilson 

*  Catherine  Farris/ 

false,  and  was  known  by  you  to  k 


in  that  you  were  a  bachelor,  and 

wful  hindrance  to  the  said  intended 

d  it  wiU  be  proved,  that  you  were 

having  been  married,  under  the 

fit  21st  April  1871,  to  Mary  Ann 

ing  in  or  near  Green  Market,  Dnn- 

fetill  alive  :  And  you  the  said  Jam^ 

^Si»he  said  false  notice  of  marriage  i 


^    ^..  ~W,  Deaths,  and  Marriages  for  the  dis- 
'^?*d!gr  J@BiiDy  give  the  same  to  the  said  David 
JpIci^;t§Sfi?ia4|Ij^p:iI^  by  him  in  conformity  vith 

'M'^WJ^X'^^^i^W^^  said  false  notice  of  marriage  was 

Jmmikm^^)^^^^*^^^*^:^       the  said  David  Scott :  And  yoa 
^ytf^mim^aZmS^^E^i^timen  apprehended,  &c. 

^  ^It^l?^e||^)^jd||>3i:i#'  to  the  contravention  libelled, 

fa^  having  been  withdrawn,  he 

iths'  imprisonment  in  respect 

^r^cution  that  had  taken  plac^ 


>Wa^'    W4  0a  OO     ■     ( 
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•  ODOriii^'f.vv  «-7;v»    D-0    «?;v»  «7;V»  «2^»  m^S-m 

•  e©*^  B  t  •aJS'^  •  ■TO  •  v5?p.  •jS^  ^Ek  -'Jf- 
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IlfTfesent, 

4^      ♦      00 

usTicE  Clerk. 

AND  CrAIGHILL. 

Slack,  Appellants. — A,  J.  Young. 

AINST 

I^pondent — APKechtne. 

|gh    «M»  "^^  •WS  vM*  , 

1.^  ^^  -M^^g^i^l^^ -gjj^^  Criminal — Eight  op  Aocbss— 
Sc^iS^^!(^«^» — Appeal.-— CircomjBtances  in  which 
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PlUfence.     The  Magistrate  hav- 

m{  found  the  appellants  guilty 

in  five  shillings  each,  with 

8  in  default  of  payment,  the 
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LOut  returning  an  answer  to 

d  for  consideration  in  the 

*Ifor  the  parties,  unanimously 

rl$Si  ^  the  ground  that  the  convic- 

vvell  founded ;  that  the  rights 

Tthe  determination  of  a  Civil 

1%  conduct  of  the  Blacks  was  not 

.the  circumstances  they  were,    ' 

-^!^f  rtilr^jpiiralS^^moving  the  fence,  in  respect 

£t||tt?iJr  garden  lay  through  said  gap. 

^  !^l^^iS^b^5M:ip||ii5:fhfi^  pronounced : — 

,^^^fg^^  1879.— Havmg  considered 

^^^cil^^;l^^lciixl§l!iinsel  for  the  parties,  quash  the 

'♦*'^awlic^silxi|i|t5xlcii|2«;adFind  the  appellant  entitled  to 

•  00% «^»  •Qoi  «.;■•'•  (cai*  <^oi  (OoOS** coot  .  ^  i  •    i  i 

'^i^^^l^ll^^H^*^'^^^^^  gumeas,  for  which,  and 

Extract,  decern/ 


,^? -.*■'•*•» 


Sg^^g^eMn.  Duncan  &  Black,  W.S. 

:^i^^h^^a^^^£^-^ai}UAS  ClUMICHAEL,  8.8.0. 
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•  •      •^^  *^*  'i?*?*" 

•■«»  •■«»  •■«» 

*  Q9        Q9        S9 
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^1^2§i>iplnt. — 2%e  Hon.  H.  J.  Moncreiff, 

SAINST 

pondent. — Pearson, 

26th  Vic,  o.  100,  SEa  251  (Gen- 
Scotland,  Act,   1862)— Stbeh^ 
— Complaint. — Held  that  thefore- 
a  burgh  which  had  adopted  the 
Scotland,  Act,  1862,  was  not 'a 

the  meaning  of  seetions  3  vA 
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Lt : — So  much  of  the  west  foreshoTe 

of  the  west  Parliamentary  bound- 

r^ry,  is  within  the  bui^h.     It  is  a 

'^rts  and  foot  passengers.     It  has 

)r  these  purposes,  and  also  in  its 

li  and  recreation  for  the  inhabitants 

ilisitors,  who  frequent  the  burgb  in 

Uk  on  the  afternoon  of  Monday,  4th 

Qxercising  two  horses  on  the  said 

[.|7  boundary.     He  was  riding  one 

horses  were  going  to  and  ho  along 

[.|dking  pace,  and  occasionally  at  a 

)r  half  an  hour  or  thereby.    There 

[hore,  at  various  parts  thereof  within 

it  fifty  or  sixty  residents  and  pas- 

Syifti^cB^'-S^ioS-iSin^ women  and  children,  who  were  a 

^•^l-S^Mf@A  ZSi  m^kiAh^Mni^t&^T^iion.     Ko  evidence  was  led  of  asi 

i^iaSSi^*S^S3i)«tlC€!DtS€Cii^*yance,  or  danger,  resulting  to  an  i 

^^slTk^*:lfc^^ftfpci^^  but  evidence  was  led 

^^^^j^^^M^j||^.^j|j^^^^^  annoyance,  and  danger  to  all  at 

-  ipiiM||It2^if!^|^?!ifI^  It  was  proved  that  the  respond- 

>li2lS\^^fif»?S^i!QjH:^i&W^»to  desist  from  exercising  horses  on 

.^^^.m<^od^^WK'W  5ii:  J^v  '§' 

^^i^x^^^ll^S^^^'^^^^'ivli^S^  as  above  stated,  we  held 

^IiiBi^^t2^^S4!|w2§!i^^  exercised  the  horses  to  the  obstruc- 

J^'!^'^^^^i^^^i^§^»^*^^  ^^^  residents,  or  passengeis,  and 
;^i & J^ jj^)i|§l^  ^^  5^  contravention  charged. 

•^•^•^»  "^^  '^^  "aJS^  "^^  •;*»;•  •aifi*  •;*»;• 

^     *"W»S|""  -^Mr »  "iWi"  "ga*"  «  jSl  •  •MI*  -gia"  •W» 


-^^s 


ID- 

in 
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-    00^ 


#law  was,t72^er  a?ia,  submitted 

n'l^  «•*»••  •Iris:*  •W»«^J«^»^|ir«>y»«>SV«^  ^ 

^:^^*bl»i|*i3liic|t:|^j;g^|ii  Court  of  Justiciary  : 


f  IitJl^fii/?i?jBiteS^iii*^  situated  within  the  Parlia- 
'^^ts^-SWffiJCErsgCi^- 3iCeet    in  the  sense  of  the  said 

!f  !2§iill3Git.**I!^3c§k€a  the  appellant,  contended, 

^     aaBBieo^^ooeo*Afio'  ^-^  ' 

*'*"'*'"^'^"V€S:iiaSll^Ued,  viz.,  the  west  foreshore  of 

h^4wiJCi>S^  jifel^c®  *o  which  the  2  5 1st  clause 

S^|C862,  extended,  and  argued  :— 

git  offences  committed  in  any 

Now  the  foreshore  is  not  a 

t '  in  the  popular  as  well  as  the 

is  a  thoroughfare,  passage,  or 

fined  character,  in  the  close 

g,  if  used,  to  be  paved  or 


"l!K^ififl>liliKl(%d  and    ^' 


?■  ^!^:i|«^i»gji;^2'See  see. 


S)  <l]iS  <^#^l^^c|ii^  Ubelled 


^»^»-J.=  ,:= 


nOfili 


^E  HIGH  COURT         [vOL.  IV. 

_  which  precede  those  you  are 

^kMtrary  to  the  rule  of  interpre- 

*!##£  description  when  in  con- 

;'rare  more  specific  are,  in  con- 

uww||irii|^*l||-liinited  to  things  ^usdem 

J#jWtSiiS<tMt^h  ^^7  ^^  conjoined. 

oQ^IMisly  of  opinion  that  the  fore- 

S*ii  fld  n^its  of  a  burgh  which  bad 

(ttlSSfi^ml3||md  Improvement  (Scotland) 

ffflWrfi^^ed  within  the   expressions 

^'^^^"■a^^as  contained  in  section  251 

iS9t»  Iwras  therefore  pronounced :  — 

WS'^M^^  1879.— Having  considered 

iJtfi^*^lP'"^ll^i?'^^       ^^^  *^®  parties,  Answer 

iit^il^ilQrSiHBdse  in  the  negative  :  Find  it 

ig©i^Bli)4l'^Di^iiii^g  questions  :  Sustain 

3r7&|?4etermination  of  the  inferior 

psMcfc  entitled  to  expenses,  which 

Siaill;|J<Me4t«l^lP^i&>r  which,  and  one  guinea  as 


•AV;»  •^*^"  m-Vf-m  too*  •3!fc»  •ao»  «^»  • 


[^«^l)]i^ against  the  respondent.' 


^;»I^S./^iUgi^g2MnL  J.  k  P.  AifDERaoN,  W.a 

Z^^M^W  ^I'^ll'^^i^W^  Patkrsoii,  Cambron  &  Co..  S.8.C. 

♦    m-Vf-m  •^■i  ^Vt*  •jMg*  ••«g»  »*^»  «jJig» 

•^»  «^»  w^*  «™» 


-5?$' 


J^sent, 


do   «ao»tao*«ao» 


«;M.»  «^»  fliVg*  «4rg» 


»AND  CrAIGHILL. 


ii^^X^feiK,  Appellants. — J.  Dundas  Grad, 


INST 


Sgyondent-r-/.  McLaren, 

fMjCTioN,  Wilful — Public  Street— 

^^5  c.  78,  SECTS.  50  AND  66  (General 

15  34th  and  35th  Vic,  o.  LXXXIX. 

ct,    1871 ) — Sentence — Imprison- 

t  OP  Payment  of  Penalty — Sum* 

1?-§S,    SUBSEC.    6,    8CHED.    K — StATITTB 

|:137th  and  139th  (Railway  Clauses 


_•!• 


proMed- 

Bubject) 


t  <ilj^  • 


0Ms' 


toE  HIGU  COURT  [vOL.  IV. 

•upon  the  19tli  day  of  June  1879 


(^i 


_»i«_ 


9fjW|[9kffii9^i@^f  Leith  Street,  Edinburgh,  with- 

nil ItM.  ipi^.|[ iiyigi'^  janker  cart  or  other  carriage  oi 

^W^^^^fl^  A'XI  other  of  them,  in  such  a  maimer 

^C^tM  WM  Itram ways  there,  whereby  they  are 

eattS^fli^g  five  pounds.' 

iAi  heard,  the  complaint  was 

ISl  B'cused,  and  George  Hall  was 

Py  Bfft  ^^y>  ^^^^  ^^®  alternative  of 


and  William  Mark  £1  of 
•alternative  of  ten  days'  im- 
^  cases,  the  penalties  should 


o^c^lences  both  bore  that  it  was 

QQ        no     90O9     BB 

t^ifii^li^-M-Wrrant  of  poinding  and  sale, 
_" ""  —   "-^^jjgi^ution   by   imprisonment  in 
^is^0ii^:ibA^i^^2^Mli^ll^  annexed  to  the  Summary 
^|€gfi<f|rt2A\£;  i^^i4?<;-®l^yp)  those  cases  where  the  issu- 
||>%«ih:^:^rlit3i:i§|4nexpedient.     The  foUowiDg 
^l^^^t^^V'^W^B^M^  against  George  Mall :— 

?!?•  «5!?»  wS!?*  -S-  tS^i*  -^^ 

^  ifSr<i%|ke4'^2rio^%ii»Vidence  adduced,  convicts  the  said 
|^^l,^2igi3£g(^^g;^^g]^^fiJ2gyand  therefore  adjudges  him  to  forfeit 


»^?;«^v , 


i 


•I« 


.|. 


.5. 


!.S? 


I> 


©«i^ie^»^«a€By«!i»'^>'!ipt**^^^  and  sale,  ordains  instant 

*^^^y*|^"^^^!^$'g!|^^^^|p^*g^^^  warrant  to  officers  of  Couit 
w^!^^li^^^^***(i?^**i«*^^  and  convey  him  to  the  prison  of 


'fe^oKf^y  IBl^cSBslE^IS^f  to  receive  and  detain  him  for  the 


mkmm 


■^^fS^S" 


?-' 


•;fflt*  •  ©i» 


EjS^aite  of  his  imprisonment,  unless  the 

li^^'^«^i^»qj^fp5^2|^       by  the  Magistrate  set  forth 

nfl^^jSt*  •^^  •^^  *^»  '*'«  "^^  '^^  •y^* 


ts  were  driving  two  horses  tandem, 

jEWilliam  Mark  driving  the  leading 

le  shaft  horse,  and  having  the  charge 

SJgJnker  cart,  which  is  about  19  feet 

^eight  of  an  ordinary  lorry,  was  pro- 

agCiraway  line,  when  the  driver  of  a 

lowing  the  janker  cart,  signalled  by 

■of  the  janker  cart  to  draw  aside  off 


:^.$! 


•  *.•  ■  -  ".      ■  C 

i"*JWi'K-^'-'      -    IHW^-.-,  

'      i,  "'  ^  :'■••  •  ■-■■£••«-:&  »  -.k.-Sr-SiSr 


""""'*      """[t  out  of 
ileteasoQ, 


S!*-s»iS^  "-i.    l:^'-^**o^;^-il»i:ise  High 


utinued 
_  beached 

'^:p^i.^^e^^£phm  the 

t|St|to  drive. 


-s- 


«» 


^1W  H  <A>W 


HE  HIGH  COURT       [vOL.  IV. 


e-^'. 


*IK!3' 


r.«. 


** 


i^m^m;^. 


w 


PI 


icMflSfliWSaSlilfcpeteiit.     The  wrong  fonn  in 

mmary  Procedure  Act  was 

I  and  particularly  section  50 

,  1870,  the  section  libelled, 

for  recovery  of  the  penalties 

of  a  specified  period  of  im- 

ent  thereof.     The  form  of 

ginpetent  only  where  the  Acts 

Jnment  for  a  specified  period 

"W9'*m:  M^  ®^^*  ^^»  sub-sec.  6  ;  also  the 

vS;  flaflfle  K  annexed  to  the  statute). 

i^rrSfdent. — The  General  Tram- 

^e^.pS:^dc|0J^rates  the  provisions  in  the 

^i»^'^^#tion   Act,    1845,   regarding 


*m' 


iitaSAS?*.,  c.  33,  sees.  137,  138,  and 
^  ***"  iiifljSjsonment  is  made  competent. 


^^^i^^'^^^ll^^ilj^S^i^Mi^^  t^®  Summary  Procedure 
^£iAailiii&:lrBl&-iti^^  of  that  laid  down  in  the 


^^^iiiii*CiL^'/«i^**ii^%lsIby  the  Procedure  Act  it  is 
l^sSr6|!>3iet^:i5i:iiatls:irexpedient  to  issue  a  warrant 


1.6    "-|go  •  "D^ 

i^acitcil;  2^si^itarrant  like  the  present  one 


•^» 
«^» 


i't*"^ 


i1^ 


M' 


rtj;rfcli. — Then  injprisonment  for  a 
i^tgJ'ii&rii^Silllijrifi^  and  the  form  of  sentence 

!li^l^24^8lJi^^J^:lDB  appellants,  contended  upon 
:^CpicS~:^*S^|^s^l^;i||:the  Case: — ibese  raise  toe 
^ii^#>ll*fei5#lJ  to  the  facts  stated  in  the 
"''iil:3|>^ri^i!iiii^1^  lawful  excuse,  wilfully 

i  ^^»  -«i^^^||^»  ™j*g^^^^^  statute  ?     As  members  of 

^  «^^^^  ^  right  to  the  use  of  the 

its  whole  breadth,  and  the 

txercising  their  right,  they, 

i|^5^^ond  it  for  the   purpose  of 

!{l!it  the  result  of  the  evidence 

:alf  he  appellants  exercised  their 

:aii^n,  and  with  a  view  to  the 

llS^e  was  here  no  obstruction  in 


»»•. 


.$. 


■4:  -ft-  :!■'.  5?=    _-i-^:-^-;-:^-:-^i-r 
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^"* 


9.^ 


\ 


\ 


length  of  Princes  Street,  would  be  entitled     •^^^^' 
of  a  car  for  a  long  time  when  there  is  no  ^°j  ^^ 
•ng  the  rails.     But  in  this  case,   as     ^*'"^ 
^e  are  no  elements  to  shew  that  the    ^'°^°°* 
^•es  was  other  than  bona  fide  when    ^ct.29.'*' 
ight  it  would  have  been  danger-    Appeal, 
ve  the  rails  sooner  than  it  did. 
iterlocutor  : — 

1879. — Having  considered 

1,  Ke verse  the  determina- 

o  it  unnecessary  to  answer 

t  entitled  to  expenses, 
and  £1,  Is.  as  the 
*  spondent.' 

>,  S.L. 

NE8,  S.S.C. 


Present. 


The  Lord  Justice-Clerk. 
Lords  Deas  and  Adam. 


Thomas  Maxwell,  Appellant. — M'Keehnie. 


AGAINST 


John  Malcolm,  Eespondent.  — McLaren. 

Public  House — BxIbach  of  Cbrtipicatb — Prostitutes,  Harbouring 
— Knowledge — Notoriety  of  bad  Character — Prosecutor — 
Onus  Pbobandi. — In  an  appeal  by  a  publican  against  a  conviction 
and  sentence  upon  a  complaint  for  Ereach  of  Certificate,  by  permit- 
ting women  of  notoriously  bad  fame  to  assemble  or  meet  in  his  public- 
house,  observed  that  it  is  unnecessary  for  the  prosecutor,  in  order 
to  a  conviction  for  said  offence,  either  to  aver  in  the  complaint,  or 
to  prove,  knowledge  on  the  part  of  the  publican  of  the  women's  bad 
character,  but  that  upon  prpof  of  the  fact  of  their  being  prostitutes, 
Mid  of  notoriety  in  the  place  where  the  public-house  is  situated, 
the  knowledge  of  the  publican  may  be  presumed. — Held,  ako, 
that  the  conviction  was,  in  the  circumstances  of  the  case,  warranted, 
and  the  appeal  dismissed. 

VOL.  IV.  $  T 


E  HIGH  COURT  [vOL.  IV. 

Lii^'Stiggon.     I  must  say  that  I 

^jio  convicted  him  took  an 

it  was  just  for  the  purpose 

cision  was  not  tainted  with 

f)ws  the  person  aggrieved  to 

ate  the  actual  facts  of  the 

E^^^^*case  of  Mark,  therefore,  I 

?|§*^fiRte  proper.     As  to  the  other 

'  Si^Ring  up  a  steep  street,  such 

NSrSjary  pace  of  such  vehicles, 

*M^i%P    ^^^^^  upon  reaching  the 

rafejBLcts  inconsistent  with  '  wil- 

h  a  way  as  to  inconvenience 

e  within  it ;  for  that  is  the 


_.-09^hjiWi\Mlm^  the  statute.     If  we  apply 

^PPfC.* on t  «Wi(  m^m  ^'m'~  ' ■"— " " "~~ "  * "■*" " 


i'Mzsocm,'  we  find  the  ofiFence 


bi     -2- 


^mm^vSi^QwPii'^dm  with  the  case  of  one 

"^•S^x^tc^lc5Sirilx;:gDi||>ves,  or  alters  any  part  of  a 


KSi-5wiiL^|!*(j^ected  therewith,  places  or 
'l^r^P^^iil^tjBc^^rClwtit^  or  other  material  on  any 
:M^^t^^iM^i^mjm:^'^Ti^(^  as  set  forth  are  incon- 

b  or  either  of  these  two  men 

not  know  that  I  need  say 

►t Jit  the  tramways  are  as  much 


).K  (  n0  0     ^m 


.  «i.S.» 


,^. 


1 


•1. 

* 

tt 

ji- 

:Sj- 

Pl' 

•  jSi  » 

^^M^ 

!^k 

fiai:fef  :tl£:ite|li^axitelr  cars,  but  all  carts  and  carri- 

Botf  <     BiJB  BjA^  Bias  j^rrr.  L^ '      O  O  ft^kjS  IDB  n^gv^  ^ 

*"lia2|^^:l:GiE!^|&^ing  and  recrossing  in  any 

^^iccpsiit^^JC^^affic,  the  statute  only  saying 

|feiia|5x^^a3liBi^  to  obstruct  the  traffic. 

lagistrate,  if  any  one  cross 
stop,  that  person  would  be 
rged.    I  am  of  opinion  that 
zaside. 


I  agree  with  the  views 
?  I  have  only  to  add  that  I 
fcs  going  slowly  on  the  level, 


'■"Mil 


,titled 
is  no 


-  i-iSi-M:  t=M-;:Jt;i  ?=:±i:±i:-i:i 


t     t.  ;*:;*! 


%^jl^  ^^Ai^ 


•f^. 


^ 
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Stn  i^WlWli^li^M^  instance  of  Thomas  Max- 

f ll^'SfilFiWl'^^w  public-house  certificate  for 

'  i^i^i^'tAt^l^^  A^     a  conviction  and  sentence 

^||i*glSlBp^^^^^^  there,  upon  a  complaint  at 

HMMJW(^i|i!Sffl*§«HA.LCOLM,    Procurator-fiscal  of 

SIAaillf  that  condition  of  his  certi- 

^!y  bad  fame,  or  girls  or  boys 


{Sle  shall  '  not  permit  or  suffer 
r 


J 


n  offence  against  the  Public- 
Saturday  the  4th  of  Octo- 
suffer  two  women  named, 
•^be.^j2tr^i2^J^li<5^^  bad  fame,  to  assemble 

C^i3i|C*^sl^i|iS^^!P^'ii*house,  in  breach  of  the  terms 
2SDctixa^s«^lis:^ai|5cate. 

m      m      0W    a^.    Wat      m    JBr 

__ciSdi3lit:lai§J3i;ti!s  case  on  appeal  were  : — 

•is;i^^S?^?^ii^^l^i?       ^^*^^®  ^^^  ^^^  of  October,  1879, 
"^^S^'^if^glcSsLlsyHrdfcfc^^  two  women,  Elizabeth  Ewart  and 

^^•ilI<A^*'''S<fc«w<iwP^§2c-house  of  the  appellant,  the  saiil 

influence  of  diink,  and  went  into  a 

g*ne  young  men  and  apprentice  bc»ys 


g*(tSlcSremained  there  till  near  1 1  o'clock, 


b|^i®^.i>i.ifk4iiyi48&>oS#o  men  who  had  entered  the  public- 

Siif;v»  «ifSi#  «-^A»    Sis    m-tiH-m    QJi    «$-.  vTSv* 

"%^^^<^SI-C'gfl4fyti|!.lifl-m.     Prior  to  this,  the  women  went 


m 

■^ 


^Isf  rtSfir2i5ll:^§|*i!l^?i«iw^^      therewith  by  the  appellant's  bar- 

•5?ffc^<?t(5|iJsSCK?l*  all  the  evening.     It  was  not  proved 

*^>#STS^iififMrS^t!^i wl  4,^  <®*ni,  to  indicate  that  they  were  women 
|;ig«^S^iXi^^^tj|cti^'^^  all  the  young  men  m  the  room 


»im^MlliQk^fW^9kW^^mMmdle,  as  of  bad  fame,  and  it  was  fur- 

^^^•^M^k  when  she  left.     It  was  proved  that 

[■«||ir3JI  times  convicted  before  the  Police 

^iS^M^A  and  theft,  which  she  admitted,  aud 

^^'ji^^^^W^  in  appellant's  house  several  times 

[SfwtumK^^  the  counter ;  but  beyond  one  police 

ISJSKiiCjJ^^ntly  warned  Maria  Riddle  off  the 

[rand  two  police  officers  speaking  to 

»TfX^)S#!\vart  and  other  bad  characters,  there 

^IC^Hipellaiit  and  his  wife  knew  the  said 

i^»  Vjlg^*  *2*  *;£^*  *^*  *;^*  *;££;■* 


(^  ^i 


«^» 


^!^i 


Bucb 


'f^Z-^'  ill  ll'i:  ll^l^i^llll 


mm 


;V^g^<#f 


E  HIGH  COURT 


[vol.  IV. 


-*• 


l-ffil  -^W  si*  •  «^  I  *AiA     *• 

S'iScfPli^^ft^t^l^A         as  prostitutes,  he  had 

ilD^jffiR^The  knowledge  of  the  publi- 

i^^^^vljo  the  commission  of  breach 

of  a  publican's  certificate, 

^II^P  B-l>  L.  R.  Qu.  B.,  vol.  vi.  p. 

iP^d  Barton  v.  Hannard,  June 

lii,  p.  13.     It  is  not  sufficient 

t  fact  of  the  notoriety  of  the 

[iibled  ;  the  knowledge  of  the 

and  brought  home  to  the 

ft  o 

iUant  might  be  convicted  of 

lijipfis  house  who  were  notorious 

!:^5iC3i^«c^racter  was  quite  unknown  in 

mM%<:^^^^  — Assuming  that  it 

the  part   of  the  pubhcan 

nstitute  the  breach  of  certi- 

«^e  contend,  no  question  of 

^i3?«S|c:l5Gi2-^(^3xlp;^al  bemg  under  the  Summary 

..^^_«.t-_«» ^in^.^vClOt  IS  thereiore  incompetent 


OA. ,100.1, go       £0. 


^4€no»  too*  toooao*  «■!•?' 

0U       00       wu       — 


^citj^ilFppellant,  that  the  magistrate 

,  r»     - — 


<\Ti^ 


i  from  certain  matters  of  fact, 
Si(i'^(^;i&*3!^r||3jS:2^JTients  in  the  determination 
pfydfit^iSw^ii-^^^at  knowledge  was  not  sutf- 

^i^^ilP^fg^^/"!^^^*^^!^  ju^^  ^  question  as  to  tiie 
S^i^^^^iw^^'^^^^nce,  not  as  to  whether  a 


^©0 


>.»! 


00 


>t|[W> 


lt**^» 


[osr 


Fff^ 


flja 


rs#! 


«'W» 


DgCijf-S^M^jl®  ^^^^  ^he  case  here,  such  a 

*>^^^^M<«^igiJp*iot  of  law.     But  we  contend 

tlBvi^;  language  of  the  statute  and 

*S^inlt^^>  knowledge  is  immaterial 

J^J^:g^ay  be  that  a  proof  of  know- 

_  viction  under  the  EngM 

^i^lEr:p3|r,  sec.  10,  the  statute  referred 

W\  Fox,  cited.     That  statute 

Ij^very  publican,  who,  '  inovy 


•M: 


.#<rl^^ii%*l9*t<^#' 


ives, 
!mbl 


swoi 
Bbe  le 


j£t^St.-£t.-£fc-£t.-£t.-£f£t-£-  •£■  •£■  ■£•  -S'  ?8-  -S- 


:TUms 


'J 


m 


I  ^0 1 


A 


«  itilli  • 


[vol.  IV. 


<@>» 


fr-$' 


g>. 


et)ii:.^£  HIGH  COURT 
pa  1'^*  f|^ 

must  keep  a  sharp  look- 
is  house,  and  excuses  that 
er  are  not  to  be  readily  re- 


'Jlie  conviction  was  warranted 

i^tar  as  any  question  of  law 

ISlecided. 

I  In  my  opinion  the  facts 

tify  the   magistrate  s  de- 

"**"  II*— I  concur,  and  have  only 

ii|P^|i  In  the  first  place,  it  is  im- 

_   _   _   _:fcute  does  not  require  know- 

►al:iierili>^:ltei»!ie  part  of  the  publican,  nor 


Hi 


icutor  the  duty  of  proving 


¥• 


►use  is  bound  to  know  the 
#t#l^2il<i|'f||Taln^::ia  the  second  place,  the  noto- 
tlrwa&i;:iS:ft>4li^cly.^:#fe  place.     The  case  was  put 
:i^ipgiiiSi®ij^^  that  a  woman  might 

'"    ' "  fP^^cfboip  :|t  :lt:jr||w3£^  but  unknown  in  the 


eo  .**•«. 
o 


-$• 


MdX^iH^house  is  situated.     In  that 

"''^'***  '^•'^"rt^cliiwould  not  be  notoriety  in 


:^:| 

■i*-*l^^''4l<i^i^€«f  tCi:^Int  it  is  not  necessary  for  m 

I  _^g,  •^-.  'gj* .  ,"g^  «5Sv»  •"» 

M^ol^  in  the  special  case  I  think 
!i^*|^<^E^rag:5§E&^»3£S3  only  conclusion  which  a 

khave  drawn. 

'^I^P:S###^         1879.— Having  coa- 

I^(Jli*^|jrd  Counsel  for  the  parties, 

he  determination  of  the  in- 

rpndent  entitled  "to  expenses, 

which,  and  £1,    Is.  as  the 

t  the  Appellant.' 

OHN  Macara,  S.S.G. 
Mis  M'Nauobt,  S.S.U. 


S^i 


&■ 

*. 
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1879. 


No.  40. 

Present.  ^^^ »'"' 

Uigh  Court* 

Lord  Young.  Oct.  20th  & 

Nov.  1/th. 


Her  Majesty's  Advocate. — Sol,- Gen,  (MacdonaJd) — Muirfiead,A.D. 

AGAINST 

James  PIill. — Baxter. 

Theft,  where  Possession  Obtained  by  Fraud — Loan — Falsehood, 
Fraud,  and  Wilful  Imposition— Modus,  Latitude  in  Libelling 
—Proof  —  Locus — Time  —  Furtum  Continuum — Kelevangy. — 
Held  that  where  articles  are  obtained  possession  of  on  loan  or  on 
sight  by  means  of  false  and  fraudulent  representations  and  ])re- 
tences,  either  written  or  verbal,  and  subsequently  appropriated,  the 
crime  is  theft,  not  falsehood,  fraud,  and  wilful  imposition. 

Held  also,  upon  an  objection  to  an  indictment  charging  the  theft  of 
articles  obtained  by  a  false  and  fraudulent  representation  and  pre- 
tence (which  was  specified),  *  or  similar  false  and  fraud\dent 
representation  or  pretence,'  that  under  these  latter  words  it  was 
open  to  the  prosecutor  to  prove  only  representations  and  pretences 
of  like  significance,  and  identical  in  substance,  with  tho^e  specified, 
and  that  these  words  would  cover  only  immaterial  variations,  such 
as  differences  in  the  terms  of  the  representations  and  pretences. 
Also,  that  such  a  crime  being  of  the  nature  of  furtum  cordinuum, 
some  latitude  in  Hbelling  time  and  place  is  aUowable. 

James  Hill,  from  the  prison  of  Edinburgh,  was  in- 
dicted and  accused  of  the  crime  of  falsehood,  fraud,  and 
wilful  imposition. 

There  were  seven  counts  in  the  indictment,  each  set- 
ting forth  that  the  panel  had  obtained  possession  of  the 
articles  libelled  in  each  count  by  means  of  '  false  verbal 
representation  and  pretences,  and  by  means  of  false  and 
fabricated  written  orders  or  other  documents.'  These 
writs  or  documents  were  in  each  case  set  forth,  and  pur- 
ported to  be  requests  or  orders  by  one  person  to  another, 
the  latter  being  generally  a  shopkeeper,  for  delivery  to 
the  panel,  the  bearer,  of  articles  mentioned,  on  sight 
or  loan.     The  following  was  the  first  count : — 

Lv  so  far  as,  on  the  6th  day  of  May  1 879,  or  on  one  or  other  of 
the  days  of  that  month,  in  or  near  the  shop  or  premises  in  or  near 


Thefu 


HIGH  COURT 


[vol.  IV. 


KQ  and  now  ot  lately  occupied  by 

warehouse-keeper  there,  you  the 

feloniously,  falsely,  fraudulently, 

to  Jessie  Lindsay,  then  and  noT 

'fral  King,  and  Mary  Ann  Sales  or 

residing  with,  the  said  Percival 

ithat  you  had  been  sent  or  author- 

mnasts,  then  and  now  or  lately 

'f  re,  Edinburgh,  to  get  on  sight  for 

"len's  running-shoes;  and  in  order 

pose  upon  the  said  Jessie  Lindsay 

e  or  other  of  them,  you  did,  then 

hem,  or  one  or  other  of  them,  a 

er  document,  in  the  following  or 

*  4  St.  James  Square 
May  6tji  1879 


"^""  -I**  "l^^  "l^^  -  JL» 


^i^lr*^  W ii^-SS'w*!!??^?^^     or  Three  pairs  of  Gentlemeu's 
!l'^»Cl^«il«^^ii^l^«l^l*'ersity  and  oblige 


Charles  Ball' 

e  and  fabricated ;  and  you  did,  by 
eg,^  fraudulent  representation  and  p^^ 


I^S^SP^Ji?  Ji^^^^i^very  of  the  said  false  and  fabricate! 

'■^fc)*3*3iSgy  •2S?i*  '"iSm*  *;*!&•  •i^i*  •;^i*  *X»i!!A  ^iW^  'in  tot        •         i       • 

-  |ti^gje,il^^^^«^fi^ty,  wickedly,  and  feloniously  unpc*^' 
^  ^"""l^J^H^^  Mary  Ann  Sales  or  King,  or  oce 

^:*!«:*  •;«J'>  ^*!';» 


<^^:rim 


i'f§^HS»u,  or  one  or  other  of  them,  time  acu 
^^.^^^..^.^^•^^HSfetSijfggf  you  three  or  thereby  pairs  of  shc^^i 

*^^SI$4^^!^^i^u#EOI^3iS|i^ed  away,  and  appropriated  toTsr 
c|fii||yii^»ad|y  jP^^  Jessie  Lindsay  and  Mary  ^B 

^li^^l'TB^i^cit!^^  ^^  *^®  ®^^^  Percival  King,^^' 


f:3gs«Mfii^ion,  to  the  crime  of  theft,  , 

£?feud,  and   wilful   impositioD; 

of  the  prosecutor,  the  diet 

ipore. 

FcijJiaijiiient  was  served,  charging  the 

[qfiiSj  forth  the  same  species  fadh 

as  the  same  as  was  libelled  in  ^^ 
of  the  letter  addressed  to  Mr.  Kis& 


*^^  *^*  *^*  *^* 


I  »■!:'  W  .«  'i* 
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and  it  then  proceeded] — well  knowing  the  same  to  be  false  and  fabri-     1879. 
cated,  and  yoa  did  by  means  of  said,  or  similarf  false  and  fraudulent     ^q.  4(1. 
representation  and  pretence,  and  by  the  tender  and  delivery  of  the  J*ro<«  W'"- 
said  false  and  fabricated  order,  or  other  document,  impose  upon  the  Q'*^2mJ''i 
paid  Jessie  Lindsay  and  Mary  Ann  Sales  or  King,  or.one  or  other  of  Nov.  I7th. 
them,  and  induce  them  or  one  or  other  of  them,  time  and  place  above      Theft, 
libelled,  to  deliver  to  you  three  or  thereby  pairs  of  shoes,  on  the  un- 
derstanding that  those  not  selected  would  be  returned  within  two 
days  or  thereby,  and  that  the  pair  or  pairs  selected  would  be  paid  for 
at  the  same  time,  or  soon  thereafter ;  and  you  did,  then  and  there, 
carry  them  away  with  you,  and  did,  time  and  place  above  libelled,  or 
at  some  subsequent  time  in  the  said  month  of  May,  or  of  the  months 
of  June  and  July  following,  to  the  prosecutor  unknown,  or  at  some 
other  place  to  the  prosecutor  unknown,  wickedly  and  feloniously  steal 
and  theftuously  away  take  said  three  or  thereby  pairs  of  shoes,  the  pro- 
perty or  in  the  lawful  possession  of  the  said  Percival  King  :  Like  as 
J2j     ♦*»♦#*»#*♦    L1KEA8  (3)  On  the  17th  day 
of  July  1879,  or  on  one  or  other  of  the  days  of  that  month,  in  or  near 
the  shop  or  premises  in  or  near  George  Street,  Edinburgh,  then  and 
now  or  lately  occupied  by  the  firm  of  Mortimer  and  Son,  gunmakers 
there,  you  the  said  James  Hill  did,  falsely  and  fraudulently,  repre- 
sent and  pretend  to  Thomas  Lawrence  Watt,  then  and  now  or  lately 
foreman,  and  Gilbert  Amos  Wilson,  then  and  now  or  lately  clerk,  to 
the  said  firm  of  Mortimer  and  Son,  or  one  or  other  of  them,  that  you 
had  been  sent  or  authorised  by  Dr.  Fowler,  then  and  now  or  lately 
residing  at  Pentland  View  Villa,  Corstorphine,  near  Edinburgh,  to 
get  on  loan  or  hire  for  him  a  double-barrelled  gun ;  and  in  order  the 
more  readily  to  deceive  and  impose  upon  the  said  Thomas  Lawrence 
Watt  and  Gilbert  Amos  Wilson,  or  one  or  other  of  them,  you  did, 
then  and  there,  present  to  them,  or  one  or  other  of  them,  a  false  and  . 
fabricated  order  or  other  document,  in  the  following  or  similar  terms, 
viz.:-*- 

'  Pentland  View, 

Corstorphine. 
'  Mr.  Mortimer 

'  Could  you  kindly  lend  me  a  Double  BarreU  Gun  for  a  day  or  two 

as  I  have  unfortunately  lent  my  own. 

'  Dr.  Fowler,' 

well  knowing  the  same  to  be  false  and  fabricated ;  and  you  did,  by  means 

of  said  last  above  libelled  or  similar  false  and  fraudulent  representation 

and  pretence,  and  by  th^  tender  and  delivery  of  the  false  and  fabricated 

or  other  document  last  above  libelled,  impose  upon  the  said  Thomas 

Lawrence  Watt  and  Gilbert  Amos  Wilson,  or  one  or  other  of  them, 

and  induce  them,  or  one  or  other  of  them,  time  and  place  last  above 

libelled,  to  deliver  to  you  a  double-barrelled  gun,  with  cover,  in  loan 

or  on  hire  for  a  day  or  two,  on  the  understanding  that  it  was  to  be 


fc^'S-^T^f  f»7P» 


■^»i 


Ie  high  court  [vol.  IV. 

iJicMl.  g  |[wyo>  or  soon  thereafler ;  and  you 

^  ^.f  fflrt^MMBouble-barrelled  gun,  with  cover, 

.^^J^h  the  Equitable  Loan  Company, 

^S' w^'  Milne  Square,  Edinburgh,  and 

IPBiKVH^^  or  near  the  aforesaid  shop  or 

i<fi9bfli^Mydinburgh,  occupied  by  the  said 

tO^  near  the  aforesaid  office  or  pie- 

any,  in  or  near  Milne  Square, 

secutor  unknown,  wickedly  and 

Jfcl^ivay  take  said  Double- Barrelled 

:^MlMlthe  lawful  possession  of  the  said 

i@  ( 4)  [The  other  counts  were  of  a 

rge  was  called  upon  17th 
stice-Clerk,  when, 
ii'i:^;!^!^^'^^^^^^^         panel,  objected  to  the  re- 


^^^^^^^^^(MjM^  some  subsequent  time  in 
^fSi^^BP^SSicm^S^c^llAals^Sjuly,  or  at  sortie  other  place 
^Aj*  -3.fc»  ^  jg  ^Mt^Jffi^Steal,'  &c.     That  is  too  wide. 

WjSMz — The  crime  is  of  the  nature 


:©pi|.^i^/i45b{(i^8a^  then  and  there    refers 

•^|i^!^!tSi*^*iw:  i^Jwcii^SfiS^  the  fraud  was  practised, 
;'^^g^^t|a«||^w|^:yt3ar:j:l§^  specified.  It  maybe 
t^^SifclCGiiE  sll^la^ripyfiLe  case  for  the  prosecutor  to 
'''*^^'l^^r^K;Sj^^e|^^^:l3s^The  has  done  the  time  and 


l^g^g:  citii||w^f trran(j?i  came  to  be  enter- 
:,i£liO  not  think,  therefore,  that 


e  IS  too  great. 
|;ilc3iB  panel. — Further,  although 

e  articles  libelled  was  ob- 

ns  of  verbal  pretences  and 

epresentations,  that  posses- 

Ebeen  a  felonious  or  theftu- 

so  to  the  latitude  taken  in 
rords  '  or  similar  false  and 

retence.'  The  prosecutor  is 

the  present  to  specify  the 
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representation  or  pretence  which  he  is  prepared  to  prove.     ^_' 
Such  words  might  include  documents  of  which  the  panel  j„^g;t?;ii, 
had  no  notice,  containing  representations  which,  although  HiKhCooi^ 
they  might  have  a  resemblance  to  those  contained  in  the  ^ov.^tjtj* 
documents   libelled,   were   yet    substantially   different.     Theft." 
Uenry  Hardinge  and  another^  High  Court,  March  2, 
1863,  Irv.,  vol.  iv.,  p.  347.    Lastly,  The  crime  libelled  in 
the  subsumption  may  amount  to  falsehood,  fraud,  and 
wilful  imposition  ;  but  it  is  not,  we  contend,  relevantly 
charged  as  theft.      William  Rodger ^  High  Court,  June 
8,  1868,  Couper,  vol.  i.  p.  76. 

The  Solicitor-General. — Each  count  of  this  indict- 
ment contains  a  charge  of  appropriating  articles  which 
were  obtained  either  on  loan  or  on  sight  for  a  short  time, 
and  there  is  specified  the  time  in  each  count  during 
vhich  the  articles  were  either  lent  or  given  on  sight,  so 
tliat  the  facts  do  not  correspond  with  those  in  the  case  of 
Rodger  cited.  It  is  also  stated  in  each  count,  except  in 
the  first,  (where  the  articles  were,  not  traced),  that  the 
panel  pawned  the  articles  on  the  day  on  which  the  false 
representations  were  made  and  the  possession  obtained. 
The  objection  to  the  latitude  in  libelling  the  time  and 
place  is  equally  applicable  to  every  case  in  which  the  pos- 
session of  the  articles  stolen  is  libelled  as  having  been 
obtained  by  fraud.  It  is  impossible  to  be  more  specific  in 
such  cases.  Upon  the  question  as  to  whether  the  species 
facti  here  amounts  to  theft,  the  opinion  of  the  Lord- 
Justice-Clerk  in  the  case  of  Hardinge,  quoted,  is,  we 
contend,  conclusive.  Lastly,  the  words  '  or  similar  false 
representation  and  pretence '  was  also  used  in  the  case 
of  Hardinge.  The  alternative  word  *  or,'  which  was 
ordered  to  be  deleted  in  that  case,  was  placed  between  the 
word  '  similar '  and  the  word  *  false,'  and  the  words  as 
they  stand  in  this  indictment,  were  sustained  as  relevant. 
These  words  are  only  intended  to  cover  unimportant 
variations  in  the  representations  and  pretences  as  proved 
to  have  been  made  from  those  that  are  libelled,  as  for  ex- 
ample, that  the  articles  obtained  possession  of  were  ladies' 
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kWtfl^®(WtVi'@^(^  libelled  in  the  first  count ; 
Ih^f^^J^mt^fMkMM cover  a  proof  of  any  misre- 

character  materially  differ- 
d. 

— In  reference  to  the  ques- 

facti  here  libelled  amounts 

fhat  where  the  possession  of 

been  obtained  from  the  le^ral 

ll^itf  false  pretences  and  the  de- 

nd  these  are  said  to  have 

Tited  to  the  prisoner's  own 

't.     And  with  reference  to 

id  fraudulent  representatioD 

llhat  is  an  inaccurate  mode  of 

esent.     Where  the  posses- 


p^  2ipi*I&»S^cites,  it  is  necessary  that  these 
fi>i^S5rlx:Sr!gSl^Ibel ;  and  here,  accordindv, 

'  ^  ■•  — "^  -  —  t .  t  — .  ^  tAi.b  ^  wm  ^  a  mint  •  f  Q0  ( 

iiad  pretences  are  specificjillr 

'Kif1i:i?i^Jii?i  -f  tt«  -'-^^^  objected  to  it 

*'^^lo-ft^*^Dl2fl||c^Jt|t:g^^    were  meant  to  cover,  or 

«^i3i:4l^«S^J®?5lt3^|^^  pretences  which  were 

"^^SilCill.  :S:  41^11^^  although  resembhng,  those 

Al^PJilJ^^^I  wotild  be  altogether 

^^-A-i--^.^  ^mnh  ig  meant  to  be  covered  bv 

tions  arjid  pretences  of  like 


|r^G^»i^»S^ipig|ExfBi^»in  different  terms,  that  is  a 

j^^^l?Bi^?ictltlii^'4l^*^^^t  view  of  the  use  that  is  to 
t^ttfg^.^.tfaai^^iE^M^jj^jjSj^ll^  to  give  such  effect 

't?^t)een  made  upon  them  as  to 


found  relevant,  and  the 

nied  a  verdict  finding  him 
blibelled  by  a  majority,  and 
3  unanimously, 
servitude. 
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1879. 
Present  ?°:*V 

Robert 

The  Lord  Justice-Clkbk.  ^^*^*'''' 

Hij^h  Court, 

Her  Majesty's  Advocate — SoL-Gen.  (Macdorudd) — Muirhead  A.D, '- — ^ 

Gulp.  Horn. 

AGAINST 

Egbert  Eodoer — Watt. 

Culpable  Houigide— Culpable  and  Eeckless  Perforhanceof  Duty 
—Duty,  Libelling  —  Eelevancy  —  Explosives— Inflamables— 
Xafhtha,  Setting  Fire  to — Bail  Bond — Fugitation— Outlawry. 
— An  mdicuxient  charging  an  engineer  or  fitter  with  culpable  homi- 
cide, as  also  culpable  and  reckless  conduct  by  a  person  employed  in  a 
mineral  oil  work,  in  consequence  whereof  any  of  the  lieges  are  killed 
or  sustain  severe  bodily  injury,  In  so  far  as,  while  employed  as  such 
to  disconnect  a  pipe  conveying  crude  naphtha  from  one  vessel  to  an- 
other, he  recklessly  disconnected  the  soldered  joint  of  said  pipe  by 
means  of  red-hot  tongs,  and  set  fire  to  the  naphtha  contained  therein, 
ind  in  the  vessels  connected  therewith,  objected  to  by  the  Court,  in 
respect  that  it  did  not  aver  that  the  panel  failed  to  perform  the  work 
in  a  cautious  and  workmanlike  manner,  and  did  not  affirm  suffici- 
ently distinctly  that  the  ignition  of  the  resulting  fire  was  due  to 
the  panel's  act,  and  the  diet  deserted  pro  loco  et  tempore. 

A  panel  who  was  out  upon  bail  having  failed  to  appear  in  answer  to  a 
charge  of  culpable  homicide,  the  public  prosecutor,  without  moving 
for  a  sentence  of  outlawry  against  the  panel,  craved  that  the  bail- 
bond  be  declared  forfeited,  and  an  interlocutor  of  forfeiture  was 
pronounced. 

Robert  Rodger,  an  engineer,  now  or  lately  residing 
at  Sunnyside  Terrace,  Coatbridge,  in  the  parish  of  Old 
Monkland,  and  county  of  Lanark,  and  lately  a  prisoner 
in  the  prison  of  Linlithgow,  was  indicted  and  accused  of 
the  crime  of  culpable  homicide;  as  also  culpable  and 
reckless  conduct  by  a  person  'employed  in  mineral  oil 
work,  in  consequence  whereof  any  of  the  lieges  are 
killed,  or  sustain  severe  bodily  injury : 

In  so  far  as,  on  the  19th  day  of  September  1879,  or  on  one  or  other 
of  the  days  of  that  month,  you  having  been  employed  as  an  engineer  or 
fitter  at  Uphall  Mineral  Oil  Works,  in  the  parish  of  Uphall,  and  county 
of  LinHthgow,  then  and  now  or  lately  occupied  by  the  Uphall  Mineral 
Oil  Company  (Limited),  and  having  been  instructed  by  James  Kerr, 
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vm- 


.*  ^  iffl  » ,  -  -  -  - - 


.•   •, 


■*=w^»  ^1 


the  engineer  department  of  said 

nnect  a  pipe   conveying  crude 

Hng  trouglia  at  the  stills  in  said 

receiver  in  said  oil  works,  in 

id  pipe,  and  for  that  purpose  to 

^  part  thereof  immediately  under- 

from  the  separators  or  receiving 

time  and  place  above  libelled, 

ngs,  or  other  red-hot  or  heated 

utor  unknown,  to  said  soldered 

%Wi^  naphtha  which,  in  consequence 

^ped  from  said  pipe  at  a  hole  you 

z  four  feet  or  thereby  above  said 

wing  to  some  cause  to  the  pro- 

_  li^d  said  pipe  and  reached  said  joint, 

ik#Itrffff» 3^ ^WTri^p  the  outside  of  said  pipe  to  a 

-*v^^^-^ — A — ^-ft^^fiwJbi'iiiVieCuStt'as  promptly  extinguished  by  vou, 

5^^^M:iif^  ^*yJil^yik^m^JZ^^  labourer,  and  James  Hod^e, 

l§'^^S*J§D^!l?*§*'*S*^^?>^2€&     oil  works;  yet,  notwithstand- 
^'iKwtimvmh  kw^  and  the  remonstrance  of  the 

_.  --^^     D5i5i«|^i^««^ii||kje,  as  to  the  danger  of  your  culp- 

•dl^J  culpably  and  recklessly,  persist 

)ipe  in  the  manner,  and  with  the 

re  was  again  set  to  the  crude 

-mw-  mrT  Off  '^Q-.-ma  usm^' ^  ^^^^^  descHbed,  and  to  inflara- 

Slli*i?"^n*lo«j5i?j;S^  ty  you  in  said  pipe  as  afore- 

^li^^"i?lC^'P^j|[  fire,  notwithstanding  the 

^^^^^tSS'W^*  ^i^  spread,  and  did  ignite  the 
__,5F||^j«jfc«|4'nng  troughs  aforesaid,  from  whici 

>ifMtt;!g^T;^«^»pipe  connected  with  a  cnide  oil 

00  Slillr""'-"' 


^^llons  or  thereby  of  crude  oil,  and 

or  other  short  distance,  of  said 

be  fire,  communicated  as  afore- 

j^t^arators  or  receiving  troughs,  was 

e  in  said  crude  oil  tank  or  receiver, 

d  by  combustion  of  the  oil  con- 

iver  did,  then  and  there,  explode, 

m  did  envelop  the  several  pereons 

[Appended  hereto,  titled  *  List  of 

r  near  the  said  tank  or  receiver, 

hereof  they  immediately  or  soon 

TMibly  bereaved  of  life  by  you  the 

ral  persons  named  and  designed 

*  List  of  Persons  Injured,'  also 

iver,  and  who  sustained  severe 

culpable  and  reckless  conduct  of 


fi»i« 
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you  the  said  Robert  Kodger  :  And  you  the  said  Robert  Rodger  having     *  879. 

been  apprehended,  &c.  No.  41. 

Robert 

Watt,  for  the  panel,  objected  to  the  relevancy,  that    ^^»*''- 
the  indictment  contained  two  charges  of  culpable  con-    kot^uI^** 
duct ;  but  as  to  the  first,  it  did  not  say  that  any  injury  Cuip.  Hom. 
had  resulted. 

MuiRHEAD  A.D.  —  There  is  only  one  substantial 
charge;  the  previous  conduct  of  the  panel  being  re- 
ferred to  only  as  a  narrative  of  circumstances  that  must 
have  brought  to  his  knowledge  the  extreme  danger  of 
his  modus  operandi. 

The  Lord  Justice-Clerk. — There  is  only  one  charge. 
But  the  indictment  seems  to  me  to  be  somewhat  incon- 
clusive and  defective  in  this  respect,  that  it  does  not 
directly  aflSrm  that  it  was  the  panel's  duty  to  perform 
tlie  work  in  a  cautious  and  workmanlike  manner,  and 
that  he  neglected  that  duty ;  and  instead  of  affirming 
tiat  he  knew  his  mode  of  operating  to  be  hazardous,  it 
leaves  that  a  matter  of  inference  from  '  notwithstand- 
ing/  Further,  the  phrase  '  fire  was  again  set '  does  not, 
it  seems  to  me,  affirm  with  sufficient  directness  that  the 
ignition  was  due  to  his  act. 

MuiRHEAD  A.D. — ^The  charge  is,  that  the  panel  culpa* 
bly  and  recklessly  persisted  in  a  course  of  conduct  which 
the  experience  narrated  in  the  indictment  had  shown 
him  was  in  the  highest  degree  dangerous,  and  that  he  per- 
sisted in  it  notwithstanding  that  experience  and  the  re- 
monstrance of  his  comrades.  It  was  therefore,  we  sub- 
mit, unnecessary  in  the  circumstances  to  affirm  in  general 
words  that  he  failed  to  proceed  in  a  cautious  and  work- 
manlike manner.  But  we  admit  that  the  connection 
between  the  panel's  act  and  the  ignition  of  the  fire  that 
led  to  the  explosion  ought  to  have  been  libelled  more 
distinctly. 

The  libel  was  accordingly  found  to  be  irrelevant,  and  on 
the  motion  of  the  Solicitor-General  the  diet  was  there- 
upon deserted  pro  loco  et  tempore. 

The  panel  was  again  charged  on  8th  December  1879 
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_•  with  the  same  crime  upon  a  new  indictment,  which 
Robm    ^^  similar  to  the  previous  one  down  to  the  words  *  or 

^odger^  receiving  trough  aforesaid^'  printed  in  italics  at  lines  7 
iJov.  ^7''' and  8,  p.  302,  after  which  words  the  indictment  pro- 

Cuip.  Horn,  ceeded  as  follows  : — 

And  it  being  your  duty  to  peform  the  operation  in  a  careful,  cautions, 
and  workmanlike  manner ;  and  you  having,  time  and  place  aboTe 
libelled,  applied  a  pair  of  red-hot  or  heated  '  sweating  tongs,'  or  other 
red  hot  or  heated  substance  or  instrument  to  the  prosecutor  unknown, 
to  said  soldered  joint,  and  having  thereby  set  fire  to  some  naphtha 
which  was  upon  or  in  said  pipe  at  or  near  said  joint,  and  which  £re 
had  burned  upwards  on  the  outside  of  said  pipe  to  a  height  of  four 
feet  or  thereby,  but  had  been  extinguished  by  you,  with  the  assistance 
of  John  Eremner,  a  labourer,  and  James  Hodge,  a  watchman,  both 
then  employed  at  said  oil  works ;  yet,  though  thus  warned  by  experi- 
ence of  the  risk  and  danger  of  using  the  said  red-hot  or  heated  *  sweat- 
ing tongs '  to  separate  the  said  joint,  and  notwithstanding  that  the 
said  John  Bremner  and  James  Hodge  did,  then  and  there,  remonstrate 
with  you  against  continuing  to  use  the  same,  you  did,  time  and  place 
above  libelled,  culpably  and  recklessly,  again  attempt  to  unfasten  said 
joint  in  the  manner  and  with  the  instrument  above  described,  and 
did  again  set  fire  to  the  naphtha  that  was  upon  or  in  said  pipe  as 
above  described ;  and  the  fire  thus  set  by  you,  notwithstanding  the 
efforts  of  many  well-disposed  persons,  did  spread,  and  did  ignite  the 
crude  oil  in  a  separator  or  receiving  trough,  which  was  in  immediate 
proximity  to  the  said  pipe  and  to  the.  naphtha  separator  or  receiving 
trough  aforesaid,  and  from  which  crude  oil  was  then  running  into  a  pipe 
connected  with  a  crude  oil  tank  or  receiver,  containing  1500  gallov 
or  thereby  of  crude  oil,  situate  about  twelve  feet  or  thereby,  from  said 
separators  or  receiving  troughs  ;  and  the  fire,  communicated  as  afore- 
said to  the  crude  oil  in  the  crude  oil  separator  or  receiving  trough 
aforesaid,  was  carried  along  said  last-mentioned  pipe  into  said  crude 
oil  tank  or  receiver,  and  in  consequence  of  pressure  caused  by  combus- 
tion of  the  oil  contained  therein,  the  said  tank  or  receiver  did,  then 
and  there,  explode,  and  the  burning  oil,  or  the  flame  therefrom,  did 
envelope  the  several  persons  named  and  designed  in  the  list  appended 
hereto,  titled  '  List  of  Persons  Killed,'  who  were  then  at  or  near  the 
said  tank  or  receiver,  and  did  cause  them  mortal  injuries  whereof 
they  immediately  or  soon  thereafter  died ;  and  said  persons  were 
thus  culpably  bereaved  of  life  by  you  the  said  Robert  Eodger ;  and 
the  said  burning  oil  or  flame  did  also  envelope  the  several  persons 
named  and  designed  in  the  list  appended  hereto,  titled  '  List  of  Persons 
Injured,'  who  also  were  then  at  or  near  the  said  tank  or  receiver,  and 
who  thereby  sustained  severe  bodily  injuries  through  the  aforesaid 
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culpable  and  reckless  conduct  of  you  the  said  Eol)ert  Rodger :  And     *^^« 

you  the  said  Robert  Rodger  having  been  apprehended,  &c.  No.  41. 

Bobert 

At  the  diet  of  trial  upon  this  charge  on  8th  Dec.  1879    ^^<^' 
the  panel  failed  to  appear,   and  the  Solicitor-General  ^not?!?^' 
moved  that  the  Court  should  pronounce  an  Interiocutor  Cnip.  Hom. 
declaring  the  bail-bond  lodged  for  the  panel's  appearance 
forfeited.     There  was  no  motion  for  fugitation  made, 
and  sentence  of  outlawry  was  not  pronounced.     The 
following  is  the  minute  of  the  procedure: — 

*  The  Court,  on  the  motion  of  the  Solicitor-General, 
declared  the  Bail-bond  granted  for  the  appearance  of  the 
said  Robert  Kodger  to  be  forfeited.' 


Present 
Thb  Lord  JusTicB-CufiBK. 
Lords  Young  and  Adam. 


WiLUAM  Kinross  Gair,  Appellant — Omortd 

AGAINST 

p£TBR  Blaok  and  Janb  Wtsbman,  Respondents — Mair. 

Statute  35th  and  36th  Vict.  o.  62,  sbcs.  69  and  70  (Education, 
Scotland^  Act  1872) — Child,  Illegitimate— Parent  and  Child- 
Education,  Elementary,  Failure  to  Provide — Parochial  Board 
--Education  of  Illegitimate  Children — Summary  Prosecutions 
Appeals  Act — Question  op  Law — ^Appeal. — The  parents  of  an 
illegitimate  cliild,  upwards  of  five  years  old,  who  had  not  been  to 
school  for  ten  months,  having  been  prosecuted  before  the  Sheriff 
under  sees.  69  and  70  of  the  Education,  Scotland,  Act,  1872,  for 
having  grossly  and  without  reasonable  excuse  failed  to  provide  ele- 
mentary education  for  their  child,  the  father  pleaded  that  he  paid 
the  mother,  who  had  the  custody  of  the  child,  the  usual  aliment, 
and  was  not  liable,  and  the  mother  pleaded  poverty.  The  Sheriff 
absolved  both,  and  cautioned  the  mother  to  apply  to  the  Parochial 
Board,  and  the  Fiscal  appealed  under  the  Summary  Prosecutions 
Appeals  Act.  The  High  Court,  while  of  opinion  that  the  judg- 
ment of  the  Sheriff  was  right,  held  that  there  was  no  question  of 
law  raised,  and  dismissed  the  appeal 

This  was  an  appeal  at  the  instance  of  one  of  the  Pro- 

VOL.  IV.  u 
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1879.    curators -fiscal  for  Stirlinccshire,  seekino:  to  have  recalled 

^oJ^'    3.  judgment  of  acquittal  proribunced  by  the  Sheriff-sub- 

Biack  and  ^^^^^^'^  ^^  Falkirk  (Bell)  upon  a  complaint  at  his,  the 

wyaenaan.  gg^^^j  Fiscal's,  iustance,  charging  the  respondents,  Peter 

^^i^ec!^]!^*'  Black  and  Jajje  Wyseman,  both  residing  in  Camelon, 

Appeal,    in  the  parish  of  Falkirk,  the  parents  of  an  illegitimate 

child,  with  a  contravention  of  the  69th  and  70th  sections 

of  the  Education  (Scotland)  Act,  1872,  by  having  for 

ten  months  prior  to  the  9  th  of  October  1879,  *  grossly 

and  without  reasonable  excuse  failed  to  discharge  the 

duty  of  providing,  as  required  by  section  sixty-nine  of 

said  Act,  elementary  education  in  reading,  writing,  and 

arithmetic,  for  Eobert  Wyseman,  then  aged  between  £\> 

and  seven  years  of  age,  their  illegitimate  child,  residing 

with  her  the  said  Jane  Wyseman.' 

The  case  on  appeal  set  forth  that 

It  was  admitted  or  proved  that  the  child  in  question  was  the  iUe- 
gitimate  child  of  the  two  respondents,  the  male  respondent  hining 
extrajudicially  admitted  the  paternity,  and  verbally  agreed  with  the 
female  respondent  to  pay  her  2s.  4  Jd.  a  week  (or  £6  a  year)  as  his  contri- 
hution  towards  its  maintenance,  which  is  the  rate  of  aliment  usually 
decerned  for  in  actions  of  filiation  and  aliment  in  Stirlingshire.   Tbi 
he  had  all  along  regularly  paid  this  sum.     That  in  the  agreement  be- 
tween the  fathi»r  and  mother  the  cost  of  education  was  not  specia'lj 
mentioned.     That  the  child  was  in  the  custody  of  the  mother.    Tl** 
he  had  reached  school  age,   five  years,  in  November  1878.     Tia* 
shortly  afterwards  he  had  been  sent  to  school  for  a  few  weeks,  ba» 
tliat  for  the  ten  months  libelled  on  in  the  complaint  he  had  been  get- 
ting no  education,  and  that  he  did  not  know  his  letters.     That  the 
case  had  been  repeatedly  before  the  School  Board,  and  that  the  Boaiii 
had  repeatedly  required  both  parents  to  provide  education  for  the 
child,  but  that  the  father  declined  to  do  so,  on  the  ground  that  the 
child  was  not  in  his  custody,  that  he  paid  aliment  for  it  at  the  usual 
rate,  which  he  maintained  covered  the  cost  of  education,  and  that  the 
child  was  not  even  of  the  age  at  which  he  could  claim  its  custody 
and  be  relieved  of  paying  aliment  to  the  mother  if  custody  was  re- 
fused.    WhUe  the  mother  stated  that  she  was  unable  from  poverty  to 
pay  the  school  fees  (amounting  to  2d.  a  week),  and  that  the  sum  she 
got  from  the  father  did  not  cover  the  cost  of  ed  ucation.    She  however 
said  she  was  quite  willing  to  send  the  child  to  school  if  she  got  the 
fees  paid.     She  had  made  no  application  to  the  Parochial  Board  to 
pay  the  fees,  and  she  had  not  been  told  by  the  School  Board  to  maie 
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such  an  application,  though  at  one  of  the  meetings  of  the  Boaid  at     1879. 
which  her  case  was  considered  a. number  of  other  persons  living  in    -^^4% 
the  same  village  as  she  did,  who  had  pleaded  poverty,  had  been  told  that      0«ir 
their  proper  course  was  to  apply  to  the  Parochial  Board.  Black  and 

These  contentions  the  respondents  still  maintained  and  pleaded  as      y*^"**"- 
their  answers  to  the  complaint.  HifchCoart, 

In  regard  to  the  mother's  circumstances  it  was  admitted  or  proved  

that  she  was  an  able-bodied  woman  about  thirty  years  of  age,  was  an  PP®**- 
out-door  worker  earning  Is.  6d.  a  day  at  present,  but  that  she  could 
not  get  employment  for  more  than  about  two-thirds  of  her  time,  that 
h^sides  the  child  in  question  she  had  another  illegitimate  child  older 
than  it  to  support,  from  the  father  of  which  she  got  nothing,  and 
which  was  being  sent  to  school,  and  that  she  had  also  to  support  her 
own  father,  who  was  unable  to  work. 

I  gave  effect  to  the  respondents'  contention,  and  absolved  both  of 
them  from  the  complaint ;  but  cautioned  the  female  respondent  that 
if  she  neglected  in  future  to  apply  to  the  Parochial  Board  to  pay  the 
child's  fees,  she  might  be  liable  to  conviction  under  the  statute. 

The  questions  of  law  for  the  opinion  of  the  High  Court 
of  Justiciary  were : — 

1.  Is  the  father  of  an  illegitimate  child  under  seven 
years  of  age,  which  is  not  in  his  custody,  and  for  which 
te  pays  aliment  to  the  mother  at  the  usual  rate,  bound 
to  do  anything  further  towards  providing  education  for 
it? 

2.  Is  the  mother  of  an  illegitimate  child,  for  which 
she  receives  aliment  at  the  usual  rate,  and  who  is  other- 
wise in  the  female  respondent's  circumstances,  excused 
ou  the  ground  of  poverty  from  sending  the  child  to 
school,  she  not  having  applied  to  the  Parochial  Board, 
hut  not  having  been  specially  told  by  the  School  Board 
to  apply  ? 

Omond,  for  the  appellant. — In  the  case  of  illegitimate 
children  the  father  and  mother  have  imposed  upon  them 
hy  law  a  mutual  obligation  to  provide  both  aliment 
and  education ;  and  this  obligation  is  recognised  by 
the  expressions  used  in  the  Education  Act,  by  sec.  69, 
which,  while  it  declares,  that  '  it  shall  be  the  duty  of 
^very  parent  to  provide  elementary  education,*  &c.  for 
his  children,  defines  in  the  interpretation  clause  (sec.  1) 
the  word  *  parent '  as  including  the  guardian  and  any 
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1879. 


person  who  is  liable  to  maintain  or  has  the  actual  custody 
^Gab"    ^^  ^^^  child.'     The  child  in  the  present  case  was  six 
Black  and  7^^  ^^  ^S^'     I*  was  in  the  custody  of  the  mother,  and 
wj*eman.  \^^^  rcceivcd  no  education  for  ten  months.     The  neglect 
Dec.  12.'^  to  educate  was  therefore,  we  contend,  *  gross  and  with- 
Appeal    out  rcasonablc  excuse,'  and  was  a  neglect  not  only  on  the 
mother  s  part,  but  for  which  the  father  was  also  respon- 
sible. The  mother,  as  having  the  custody  of  the  child,  was 
clearly  liable  both  in  law  and  in  terms  of  the  expressions 
used  in  the  statute.     It  was  no  defence  for  her  to  sav 
that  the  aliment  paid  to  her  by  the  father  was  insuffi- 
cient ;  and  the  Sheriff  was  not  entitled  in  his  judgment 
to  give  effect  to  any  arrangement  come  to  between  thea 
in  regard  to  its  amount.    Both  parents  being  liable,  botk 
at  common  law  and  under  the  statute,  the  Sheriff  should 
have  convicted  both,  and  left  them  to  explicate  thinr 
liability  inter  se.    In  absolving  them  he  has,  we  contend, 
misconstrued  the   statute,  and   more   particularly  has 
failed  rightly  to  interpret  the  words  in  section  69,  *  gross 
and  without  reasonable  excuse.' 

Lord  Young. — I  quite  accept  the  statement  that  thL< 
appeal  has  been  brought  in  order  to  clear  the  law.  It 
is  impossible  to  conceive  for  a  moment  that  it  couli 
have  been  brought  for  any  purpose  other  than  a  desire 
to  execute  the  statute  according  to  its  true  spirit  2d 
meaning :  and  if  there  was  any  doubt  that  the  provisions 
of  the  Education  Act  applied  to  illegitimate  as  to  legiti- 
mate children,  it  is  right  that  any  such  doubt  should  lie 
removed.  The  interest  of  the  child  and  the  interest  of 
the  community  is  the  same,  whether  the  child  is  legiti- 
mate or  illegitimate,  and  every  illegitimate  child,  like 
every  legitimate  chUd,  must  have  elementary  education 
provided  for  it,  or  somebody,  if  we  can  find  the  per- 
son, will  be  responsible  under  the  statute.  We  know 
that  an  illegitimate  child  under  seven  years  of  age  is, 
unless  the  circumstances  be  very  exceptional,  committed 
to  the  custody  and  guardianship  of  the  mother,  the 
father  having  no  right  to  the  custody  of  the  child.    The 
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duties  of  the  father,  taken  in  the  slump,  are  uniform —    1^- 
one  of  these  being  that  he  is  required  to  contribute  to    No.  42. 
the  maintenance  and  upbringing  of  the  child  ;  and  that       *'• 
obligation  the  respondent  here  bore  voluntarily ;  it  is  wyaeman. 
stated  in  the  case  that  he  paid  the  usual  rate  to  the  mother,  ^g^o^ yS'^' 
Xow,  before  1872  there  was  a  duty,  as  much  as  since,  to  ~Appeai. 
provide  a  child,  not  merely  with  bodily  but  also  with 
mental  aliment ;  but  that  duty  was  not  made  imperative 
by  law  and  criminal  prosecution  until  that  Act.     Before 
then,  with  respect  to  education,  the  duty  was  upon  the 
mother.     She  was  bound  to  maintain  and  rear  the  child 
in  the  first  instance.     It  is  quite  possible  to  see  how  the 
duty  may  very  well  come  to  be  upon  the  father.     He 
might,  upon  the  mother's  consent,  or  a  legal  decree,  if 
she  was  proved  unfit  for  the  purpose,  have  the  custody 
*){  the  child.     But  in  the  circumstances  of  this  case  as 
stated  I  am  of  opinion  that  the  duty  was  not  with  him, 
/primarily  at  least,  but  with  the  mother,  and  that  the 
Sheriff  did  right  in  acquitting  him  of  the  charge  of 
grossly,  and  without  reasonable  excuse,  neglecting  his 
duty.    Then,  with  respect  to  the  mother,  I  cannot  find 
that  the  SheriflF  had  fallen  into  any  error  at  all.     The 
Sheriff  was  of  opinion,  as  I  am,  that  the  duty  was  on  the 
mother  primarily ;  but  it  rested  with  him  to  say  whether, 
upon  the  explanation  given  of  the  circumstances  of  the 
case,  he  could  conscientiously  and  fittingly  characterise 
the  neglect,  which  was  admitted,  as  gross  and  without 
reasonable  excuse.      Perhaps  it  was  only  fair  to   the 
Sheriff  to  indicate  that  in  my  opinion  he  had  given  a 
very  right  and  humane  and  discreet  judgment.    While 
absolving  the  respondents  from  the  complaint,  and  saying 
that  he  could  not  characterise  the  neglect  of  the  mother 
as  gross  and  inexcusable,  he  also  cautioned  her  that  *  if 
she  neglected  in  future  to  apply  to  the  Parochial  Board 
to  pay  the  child's  fees  she  might  be  liable  to  conviction 
under  the  statute.'     I  cannot  see  wherein  the  Sheriff  can 
be  said  to  have  gone  wrong  either  upon  the  law  or  upon 
the  facts  as  stated.     But  while  I  have  thought  it  right 
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1879.    in  the  circumstances  to  express  an  opinion  upon  the  fact, 

No.  42.    I  would  take  leave  to  observe  that  under  this  Appeal  Act 

J-      we  can  only  review  a  judgment  upon  a  question  of  law, 

wyseman.  and  thcic  is  uo  questiou  of  law  here  stated. 

^g^^J°^'     The  Lord  Justice -Clerk  and  Lord  Craighill  con- 

^ppeaL    curred,  the  former  observing,  we  will  simply  dismiss  the 

appeal^  with  seven  guineas  of  expenses,  without  answe^ 

ing  the  queries  stated  in  the  Case. 

The  following  was  the  Interlocutor  : — 
*  Edinburgh,  12th  December  1879. — Having  heard 
Counsel  for  the  parties,  Dismiss  the  appeal :  Aflfirm  the 
determination  of  the  inferior  Judge  :  Find  the  respond- 
ents entitled  to  expenses,  which  modify  to  seven  guineai 
for  which,  and  with  one  guinea  as  the  dues  of  extract, 
decern  against  the  appellant.* 

Agents  for  the  Appellant^Measn.  Ellis  &  Blyth,  W.S. 
Agent  for  the  Respondents. — Jambs  Wilson,  Writer. 


Present, 

The  Lord  Justice-Clbrk. 

Lords  Deas  and  Craighill. 

John  Robert  Whytb  Anderson,  Petitioner. — Baxter. 

against 
Her  Majesty's  Advocate. — Montgomerie  A.D. 

Bail,  Amount  of — Bail,  Modification  of — ^Bailable  Offenck- 
Sheriff,  Jurisdiction  of — Statute  39  Geo.  hi.,  o.  49,  sec.1 
(Extension  of  Bail).— Circumstances  in  which  the  High  Court  of 
Justiciary,  with  consent  of  parties,  modified  the  amount  of  bail 
fixed  by  the  Sheriff  following  upon  two  commitments  for  trial 
pronounced  upon  complaints  by  the  Procurator-fiscal  of  differejit 
dates,  each  charging  the  same  bailable  offence,  and  containing 
separate  counts. 

This  was  a  petition  at  the  instance  of  John  Kobebt 
Whyte  Anderson,  of  Talisker  Distillery,  Isle  of  Skye, 
for  modification  of  the  amount  of  bail  fixed  by  the 
Sherifi'-substitute  of  Inverness,  at  Portree  (Peter  Speirs,) 
following  upon  commitments  upon  two  separate  charges 
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of  the  crime  of  falsehood,   fraud,   and   wilful  imposi-     * 

tion.     The  petitioner  was,  on  Ist  September  1879,  com-  jI'kAv. 
mitted,  until  liberated  in  due  course  of  law,  upon  an  ap-  ^^'^«"'°"- 


Hi^h  Court 

plication  by  the  Procurator-fiscal  charging  the  above  ^«^  '^^- 
crime ;  and  upon  his  presenting  to  the  Sheriff  a  petition  P«''t»o"» 
was,  upon  2nd  September  1879,  admitted  to  bail  upon 
his  finding  caution  to  the  extent  of  £200.  Before 
caution  had  been  found  the  petitioner  was  again,  on 
25th  September  1879,  committed  upon  a  like  warrant 
following  upon  a  second  application  by  said  Procurator- 
fiscal,  also  charging  the  crime  of  falsehood,  fraud,  and 
wilful  imposition,  and  containing  six  separate  counts 
similar  in  character'  to  that  contained  in  the  applica- 
tion upon  which  the  first  commitment  had  followed  ; 
and  upon  his  again  applying,  upon  21st  October 
1379,  to  be  admitted  to  bail,  the  said  Sheriff-substi- 
tute admitted  him  to  bail  under  the  second  charge, 
and  modified  the  amount  to  £200,  observing  that  there 
were  two  perfectly  distinct  charges  against  the  peti- 
tioner, and  that  he  could  *  not  see  any  reason  for  fixing 
a  less  sum  under  this  second  charge,  which  contained  six 
diiferent  counts/  Thereupon  the  present  petition  was 
presented,  on  the  ground  that  the  sums  of  bail  fixed  by 
the  said  Sheriff-substitute  (amounting  together  to  £400) 
were  in  excess  of  the  amount  exigible  under  the  statute 
39  Geo.  III.,  c.  49,  sec.  1,  in  the  case  of  a  person  of  the 
status  and  rank  of  the  petitioner.  By  that  section  it 
was  made  lawful  for  the  judge  or  magistrate  to  extend 
the  amount  of  bail  in  the  case  of  bailable  offences,  if  he 
should  think  fit,  to  the  several  and  respective  sums  fol- 
lowing, viz.,  *  to  one  thousand  two  hundred  pounds 
sterling  for  a  nobleman ;  six  hundred  pounds  sterling 
for  a  landed  gentleman ;  three  hundred  pounds  sterling 
for  any  other  gentleman,  burgoss,  or  householder ;  and 
to  sixty  pounds  sterhng  for  any  inferior  person.' 

Baxter,  for  the  petitioner. — The  petitioner  was  a 
distiller  in  the  Island  of  Skye,  who  was  apprehended  on 
1st  February  1879,  and  at  the  date  of  his  commitment 
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1879.    upon  the  first  charge,  on  Ist  September,  he  was  an  un- 
j^%%   discharged  bankrupt.     The   amount  involved  in  that 
Anderaon.  charge  was  £39,  and  the  amount  of  bail  fixed  was  £200. 
^Se«f  20.'*' The  amount  involved  in  the  second  charge  was  £1000, 
Petition,  and  an  additional  £200  has  been  fixed  as  the  amount  of 
bail  under  that  charge.     The  petitioner  has  been  unable 
to  find  caution  for  these  amounts,  and  we  contend  that 
£400  is  in  excess  of  the  maximum  sum  fixed  by  the 
statute  39  Geo.  III.,  c.  49,  sec.  1,  for  a  person  of  the 
status  of  the  petitioner.     Even  before  Ids  bankruptcy 
he  could  only  be  classed  as  a  *  householder.'     The  com- 
plaints contain  the  same  charges,  and  involve  separate 
counts  which  relate  to  a  course  of  dealing;  and  the 
question  raised  is  whether,  when  the  Procurator-fiscal 
makes  his  application  for  commitment  at  difi'erent  times, 
according  as  the  circumstances  of  the  case  emerge,  that 
is  to  authorise  a  greater  amount  of  bail  being  exacted 
than  the  statute  would  have  warranted  if  the  two  charges 
had  been  made  at  the  same  time,  by  the  different  counts 
being  included  in  one  complaint  ? 

MoNTGOMERiE  A.D. — In  answer  to  any  application 
that  has  been  presented  to  the  Crown,  the  reply  has  been 
that  as  this  is  a  bailable  oflFence  crown  counsel  could  not 
interfere,  but  must  leave  the  matter  to  be  dealt  with  by 
the  Sheriff*;  at  the  same  time  we  have  no  objection  to 
accept  bail  to  the  extent  of  £300. 

The  Lord  Justice-Clerk. — ^Then,  without  deciding 
the  point  raised,  or  giving  any  opinion  upon  it,  and 
quite  recognising  that  crown  counsel  did  right  in  declin- 
ing to  interfere  with  the  judgment  of  the  Sheriff  fixing 
the  amount  of  bail,  I  am  of  opinion  that,  having  both 
parties  before  us  and  consenting,  we  may  authorise 
liberation  upon  the  petitioner  finding  caution  to  the 
amount  of  £300. 

Lords  Deas  and  Ckaighill  concurred. 

The  following  was  the  Interlocutor : — 

*  Edinburgh,  20th  December  1879. — Having  con- 
sidered this  petition  and  heard  Counsel  for  the  peti- 
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tioner,  in  respect  that  the  Advocate-depute  appearing    ^^' 
consents  to  the  petitioner  being  liberated  on  finding  bail  ^^  ^^ 
to  the  extent  of  £300  in  all,  modify  the  same  to  the  AnderwD. 
said  sum  of  £300  in  all ;  and  on  the  petitioner  finding  ^gec^S^' 
caution  for  that  amount  to  the  satisfaction  of  the  Clerk   Peution. 
of  the  inferior  Court,  grant  warrant  for  the  liberation  of 
the  petitioner/ 


WEST    CIKC  UIT, 

GLASGOW. 

Present. 
Lords  Deas  and  Adam. 

Her  Majesty's  Advocate. — Low  A,D. 

AGAINST 

William  Cregan. — Ure. 

• 

Forgery — Protecting  Certificate. — Held  that  the  filling  up  in 
writing  of  a  blank  (Army)  protecting  certificate,  partly  printed  or 
engraved,  amounted  in  law  to  forgery,  and  an  objection  to  the 
relevancy  repelled. 

Question. — Whether  to  constitute  the  crime  of  forgery  it  is  necesssary 
that  the  document  alleged  to  have  been  forged  be  of  an  obligatory 
nature  1 

William  Cregan,  prisoner  in  the  prison  of  Glasgow,  1879. 
was  indicted  and  accused  of  the  crime  of  forgery,  *  as  n^. 
also  the  wickedly  and  feloniously  using  and  uttering  as  cnf^, 
genuine  any  false  and  forged  protecting  certificate  or  Glasgow, 
other  writing  having  thereon  any  forged  subscription,  -^ — '- 
knowing  the  same  to  be  forged : '  °'*^' 

In  so  far  as  you  the  said  William  Cregan  having  procured  and 
filled  up,  or  caused  to  be  filled  up,  in  writing,  a  blank  protecting  cer- 
tificate, partly  printed  or  engraved,  which,  after  it  had  been  so  fiilled 
up  or  caused  to  be  filled  up,  ran  in  the  following  or  similar  terms  : — 

*  W.  O.  Form  555. 
*  William  Craig's  Protecting  Certificate,  having  lost  his 

Parchment  Certificate. 

'This  is  to  certify  that  William  Craig,  late  corporal  89th  Foot, 
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1879.  aged  29  years,  6  feet  lOj  inches  high,  complexion  fresh,  eyes  blue, 
No.  44.  l**ir  light  brown,  visage,  born  in  the  parish  of  St.  John's,  Dublin, 
Cre'a™  ^ounty  of  Dublin,  and  by  trade  a  labourer,  was  enlisted  as  a  private, 
.  having  completed  his  term  of  engagement,  twelve  years,  he  is  hereby 


G  I&8ffOW 

Dec.  23.'   granted  his  discharged.     His  conduct  has  been  verrey  good, 
"porgery.  *  Given  under  my  hand  at  Armagh  this  eighth 

day  of  August  1879. 
*  To  all  whom  it  may  concern.* — 

did,  on  the  8th  day  of  August  1879,  or  on  one  or  other  of  the  days 
of  that  month,  or  of  July  immediately  preceding,  or  of  Septt^mber 
immediately  following,  in  or  near  the  house  or  premises  in  or  near 
Kidston  Street,  South- Side,  Glasgow,  then  occupied  by  you,  or  else- 
where in  or  near  Glasgow,  the  particular  place  being  to  the  prosecu- 
tor unknown,  wickedly  and  feloniously,  forge  and  adhibit,  or  cause 
or  procure  to  be  forged  and  adhibited,  upon  the  face  of  the  said  pro- 
tecting certificate,  the  subscription  *  A-  M.  Ward,  colonel  commantl- 
ing  65th  Brigade  Depot,*  or  a  similar  subscription,  intending  the  said 
subscription  to  pass  for  and  to  be  received  as  the  genuine  subscrip- 
tion of  Bernard  Matthew  "Ward,  and  now  or  lately  colonel  commaud- 
ing  the  65th  Brigade  Depot,  then  and  now  or  lately  stationed  at  or 
near  Armagh,  in  the  county  of  Armagh,  Ireland:  Further — [here 
followed  a  count  charging  uttering,  and  another  charge  of  forging  and 
uttering  a  second  protecting  certificate  in  similar  terms  to  that  above 
quoted]. 

Ure,  for  the  panel,  objected  to  the  relevancy. — To 
constitute  forgery  the  document  must  be  obligatory. 
The  nature  of  the  documents  here  alleged  to  have  beec 
forged  was  not  such  as  to  constitute  in  law  the  crime  of 
forgery.  Protecting  certificates  were  granted  to  men 
who  had  lost  their  parchment  certificates,  and  their  object 
was  twofold — (l.)  To  protect  their  possessor  from  being 
apprehended  as  a  deserter,  and  (2.)  to  prevent  his  re- 
enlistment.  They  were  in  no  sense  obligatory  upon  the 
person  whose  name  was  adhibited  to  them,  and  impHed 
no  guarantee  or  assurance  of  any  kind  on  his  part. 
Henry  Imrie,  Perth,  Sept.  18,  1863,  Irv.,  vol.  iv.,  p.  435 ; 
Hume  vol.  i.  p.  140;  Alison  vol.  i.  pp.  381-2;  Macdonald 
upon  Criminal  Law,  pp.  80-1. 

Low  A.D.,  replied. — It  had  been  the  invariable  prac- 
tice to  libel  as  forgery  the  using  and  uttering  of  '  any 
forged  writing,'  and  that  practice  had  frequently  been 


r 
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sustained  by  the  Court.  According  to  Hume,  the  nomen 
juris  applied  to  all  such  forgeries  as  tended  to  any  pur- 
pose of  personal  security  or  advantage  ;  and  the  writings 
here  alleged  to  have  been  forged  were  certainly  calcu- 
lated to  promote  the  interests  of  the  accused.  John 
M'Leod,  Inverness,  April  28,  1858,  Irv.,  vol.  iii.,  p.  79  ; 
William  Rhind,  Perth,  Sept.  26,  1860,  Irv.,  vol.  iii.,  p. 
613;  Hume  vol.  i.  p.  147. 

At  advising — 

Lord  Adam  (after  consulting  with  Lord  Deas). — The 
prisoner  here  is  charged  with  having  forged  and  uttered 
two  protecting  certificates  in  the  following  terms — 
[reads].  Now,  my  brother  Lord  Deas  and  I  are  of 
opinion  that  the  fabrication  of  documents  such  as  these 
is  in  law  forgery,  and  I  therefore  repel  the  objection,  and 
sustain  the  relevancy  of  the  indictment. 

The  case  then  went  to  trial,  and  resulted  in  a  verdict 
unanimously  finding  the  prisoner  guilty  as  libelled,  but 
recommending  him  to  the  leniency  of  the  Court. 

Sentence — Six  months'  imprisonment. 


1879. 

No.  44. 
^^  illiam 
Crej^n. 

Glasjiow, 
Dec  23. 

Forgery. 


Present, 

Lord  Deas. 

Heb  Majesty's  Advocate. — Blair  A.D, 

AGAINST 

Edward  Murrat. — M'Farlane, 

Theft  by  Housebreaking — ^Assault  to  the  Serious  Injury  of  Per- 
son— Stouthrikf. — Circumstances  in  which  a  panel  who  was  con- 
victed of  the  crime  of  stouthrief  was  sentenced  to  25  years'  penal 
servitude. 

EnwAJRD  Murray,  from  the  prison  of  Airdrie,  was    1879. 
indicted  and  accused  of  the  crime  of  theft,  especially    ^^7^5 
when  committed  by  means  of  housebreaking,  and  by  a   Jtm^ 
person  who  has  been  previously  convicted  of  theft ;  as  Glasgow, 
also  assault,  especially  when  committed  to  the  serious  — !!iii_ 

ri  ^  ^  111  btouthrief, 

injury  01  the  person,  and  by  a  person  who  has  been  pre-      &«• 
viously  convicted  of  assault ;  as  also  stouthrief  : 
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1879.  In  80  far  as  (L),  on  the  12tlx  or  13th  day  of  October  1879,  or  on 
NoTiS.  ^^®  ^^  other  of  the  days  of  that  month,  or  of  September  immediatelj 
Edward  preceding,  from  or  near  a  coal  house  at  or  near  the  dwelling-house  at 
or  near  Parkneuk,  in  the  parish  of  Bothwell,  and  county  of  Lanark, 


Glaseow, 

Dec  2'6.  then  and  now  or  lately  occupied  by  James  Keer,  a  collier  or  labourer, 
Btouthrief,  residing  there,  yon  did,  wickedly  and  feloniously,  steal  and  thefla- 
*°'  ously  away  take  a  collier's  pick  and  shaft  (No.  L),  the  property  or 
in  the  lawful  possession  of  the  said  James  Keer,  or  the  property  or  in 
the  lawful  possession  of  Robert  Keer,  collier,  son  of,  and  then  and 
now  or  lately  residing  with,  the  said  James  Keer;  Lik£as  (2.),  time 
above  libelled,  from  or  near  a  shed  at  or  near  the  house  at  or  near 
Craighill,  in  the  said  parish  of  Bothwell,  then  and  now  or  lately 
occupied  by  John  Horn,  a  pitheadman,  residing  there,  you  did, 
wickedly  and  feloniously,  steal  and  tbeftuously  away  take  a  pair  of 
boots  (No.  2.),  the  property  or  in  the  lawful  possession  of  the  said 
John  Horn,  or  the  property  or  in  the  lawful  possession  of  William 
M'Callum,  a  railway  pointsman,  then  and  now  or  lately  residing  at 
or  near  Craighill  aforesaid ;  Likeas  (3.),  time  above  libelled,  from  or 
near  No.  2  Pit,  Legbrannoch  CJoUiery,  in  the  said  parish  of  Bothwell, 
then  and  now  or  lately  occupied  by  Simpson,  Wilson,  and  Company, 
coalmasters  there,  you  did,  wickedly  and  feloniously,  steal  and  theftu- 
ously  away  take  an  iron  pinch  or  crowbar  (No.  3.),  and  a  draw  bar 
of  a  hutch  (No.  4.),  the  property  or  in  the  lawful  possession  of  the 
said  Simpson,  Wilson,  and  Company;  Likbas  (4.),  on  an  occasion 
during  the  months  of  August,  September,  or  October  1879,  the  par- 
ticular occasion  being  to  the  prosecutor  unknown,  from  or  near  a 
smithy  or  byre  at  or  near  Newhouse,  in  the  said  parish  of  Bothwell, 
then  and  now  or  lately  occupied  by  Richard  Pollock,  blacksmith, 
now  or  lately  residing  there,  you  did,  wickedly  and  feloniously,  steal 
and  tbeftuously  away  take  eight  feet  or  thereby  of  rope  (No.  5.),  the 
property  or  in  the  lawful  possession  of  the  said  Richard  Pollock; 
Likeas  (5.),  time  first  above  libelled,  you  the  said  Edward  Murray 
did,  by  yourself  or  acting  in  concert  with  some  i>crson  or  persons  to 
the  prosecutor  unknown,  wickedly  and  feloniously,  break  into  and 
ent«r  the  house  or  premises  called  or  known  as  Fairybank  Cottage, 
in  the  parish  of  Bothwell  aforesaid,  then  and  now  or  lately  occupied 
by  Gavin  Renwick,  portioner,  then  and  now  or  lately  residing  there, 
by  inserting  a  crowbar,  or  other  instrument  to  the  prosecutor  un- 
knoMm,  between  the  two  leaves  of  the  lockfast  door  of  said  house  or 
premises,  and  breaking  or  forcing  open  the  same,  and  entering  thereby, 
and  having  thus,  or  in  some  other  manner  to  the  prosecutor  nn* 
known,  obtained  entrance  to  the  said  house  or  premises,  you  did, 
then  and  there,  by  yourself,  or  acting  in  concert  as  aforesaid,  wickedly 
and  feloniously,  attack  and  assault  the  said  Gavin  Eenwick,  and  did 
struggle  with  him,  and  knock  or  throw  him  down  on  the  floor  of  said 
house  or  premises,  and  seize  him  by  the  throat,  and  compress  th« 
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same,  and  did,  with  your  fist  or  lists,  strike  him  several  or  one  or  1879. 

more  blows  on  or  about  his  head  or  face  and  other  parts  of  his  per-  y~"^^ 

80D,  and  did  otherwise  maltreat  and  abuse  him,  whereby  he  was  Edward 
wounded  and  bruised  to  the  serious  injury  of  his  person  ;  and  having 


thus  overpowered  the  resistance  of  the  said  Gavin  Renwick,  you  did,  Dec?23.' 
then  and  there,  by  yourself,  or  acting  in  concert  as  aforesaid,  wickedly  gtouthnef 
and  feloniously,  and  in  a  lawless  and  masterful  manner,  steal  and  ^^' 
theftuonsly  away  take  from  the  said  house  or  premises  a  gun  or  fowl- 
ing piece  (No.  11.),  a  six  chamber  revolver,  two  metal  powder  flasks 
(Xo.  6.),  a  leather  shot  bag,  a  shilling  in  bronze  money,  two  or 
thereby  pairs  of  blankets,  a  linen  sheet,  a  cotton  sheet,  three  cotton 
handkerchiefs,  three  or  thereby  pairs  of  trousers,  three  or  thereby 
vests,  a  silver  watch  with  brass  chain  and  shell  attached,  and  a  pair 
of  shoes,  the  property  or  in  the  lawful  possession  of  the  said  Gavin 
lien  wick :  and  you  the  said  Edward  Murray  have  been  previously 
convicted  of  theft  and  of  assault :  and  you  having  been  apprehended, 
kc — [There  were  two  previous  convictions  libelled,  one  of  the  crime 
of  theft  before  the  Police  Court  at  Wishaw  on  14th  October  1875  ; 
the  other  for  the  crime  of  theft  before  the  Sheriff  Court  at  Airdrie  on 
2l8t  March  1879.] 

The  panel  having  pleaded  not  guilty,  the  following 
evidence  was  led  : — 

Gavin  Renwick,  residing  at  Fairyhank  Cottage^  Bothwelh — I  live 
in  Fairybank  Cottage,  in  the  parish  of  Bothwell — room  and  kitchen. 
It  stands  by  itself,  about  90  yards  from  my  brother's  house,  which  is 
the  nearest  house  to  me.  1  live  alone  generally,  and  did  so  at  the 
time  libelled.  On  the  evening  of  Sunday,  12th  October  last,  1  went 
to  bed  as  usual  in  the  kitchen  about  9  o'clock.  I  secured  the  front 
door,  which  I  found  broken  next  morning.  It  is  the  only  outward 
door.  I  was  awakened  by  a  noise  in  the  course  of  the  night.  I 
looked  up,  and  rose,  and  saw  two  men  coming  '  ben.'  One  never  came 
out  of  the  dark.  One  came  forward  to  the  fire  and  asked  for  spunks 
(matches).  I  went  to  the  fire  and  took  up  the  poker  to  stir  it,  but 
he  took  the  poker  before  I  could  get  my  hand  on  it,  except  for  a 
very  little.  The  prisoner  is  the  man  who  took  the  poker  &om  me. 
I  knew  him  before,  and  had  done  so  for  years.  At  one  time,  about 
fifteen  years  ago,  he  lived  near  me — within  150  yards.  After  he 
took  the  poker  he  knocked  me  down  with  a  heavy  iron  instrument 
he  had  in  his  hand.  He  repeated  his  blows.  There  were  21  marks 
of  injuries  upon  me  from  what  he  did.  I  believe  he  meant  to  kill 
me.  1  told  the  prisoner  that  I  knew  him,  whereupon  he  flew  upon 
me  like  a  wild  dog — I  being  an  old  man  of  82.  He  seized  me  by 
the  throat  and  compressed  it,  trying  to  choke  me,  leaving  the  black 
marks  of  his  fingers  on  my  throat.  I  became  insensible  for  nearly 
half  an  hour.     I  did  not  see  prisoner  and  the  other  man  taking  the 
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1879.  articles  they  took,  being  insensible  at  the  time.  I  did  not  Tinde> 
NoTTd.  stand  anything  for  two  days  after  this,  I  was  so  bad.  I  cannot  eay 
Edwanl  ^hat  the  other  man  was  doing  when  the  prisoner  was  attacking  me. 
From  what  I  saw  afterwards,  I  believe  they  went  to  the  other  room 


Gla-sgoWf 

Dec.  'J3.    when  I  was  insensible,  as  some  of  the  articles  were  missed  from  it 


Stouthrief,  The  watch  was  missed  from  that  room,  and  a  drawer  in  it  found 
broken  open,  and  Is.  in  coppers  missed  from  it.  I  have  hardly  eYei 
since  been  able  myself  to  look  what  had  been,  missed.  [Articles  in 
indictment  read  over  to  him] — says,  they  were  all  missed  from  the 
house.  The  revolver  I  now  see  was  lying  in  bed  beside  me,  but  no 
shot  in  it.  The  gan  was  in  the  kitchen,  loaded.  The  only  thing  1 
am  vexed  for  is  that  I  did  not  shoot  him.  I  was  not  so  cruel  as  the 
prisoner  was,  because  I  knew  him.  When  I  draw  my  breath  I  feel 
my  chest  sore  still.  I  have  been  under  the  care  of  two  medical  men 
ever  since.  No.  27.  Dr.  Gibb  is  one  of  them.  Identifies  the  articles 
in  the  inventory  of  productions  except  1,  2,  3,  4,  5  (which  ore  in  the 
other  charges),  and  Ko.  10,  pair  of  boots. 

James  Pender  Eenwick,  nephew  of  last  witness, — I  live  with  my 
father,  about  90  yards  from  my  uncle's  house.  On  Monday,  13th 
October,  I  went  to  his  house  about  seven  in  the  morning,  and  found 
him  in  bed.  He  had  been  ill-used.  There  were  marks  of  blood  on 
his  person.  He  complained  of  the  usage  he  had  received  from  two 
men,  who  had  entered  his  house.  I  examined  the  house,  in  which 
every  thing  seemed  to  have  been  turned  upside  down.  I  noissed  a 
number  of  articles  which  I  knew  to  have  been  in  the  house.  All  the 
articles  in  the  indictment  were  missing  to  my  knowledge.  (Shown 
articles  labelled  7,  8,  and  9) — I  identify  these  articles  as  my  uncle's 
property.  I  found  some  articles  in  the  house  which  did  not  belong 
to  the  house,  labelled  Nos.  4  and  3,  and  two  pieces  of  rope  labelled 
No.  5,  and  pick,  No.  1.  I  sent  for  a  medical  man,  and  information 
was  given  to  the  police. 

Robert  Ren  wick,  portioTier. — I  am  the  brother  of  the  first  wit- 
ness, and  live  in  a  house  about  80  or  90  yards  from  him.  I  went  to 
his  house  between  seven  and  eight  on  Monday  morning,  13th  Octo- 
ber, and  found  him  in  a  very  poor  state.  I  asked  how  it  happened. 
He  said  two  men  had  broken  into  the  house  and  used  him  shame- 
fully. The  house  was  all  in  confusion ;  the  drawers  pulled  out  in 
the  kitchen  and  the  room  as  if  they  had  been  searched.  He  has 
ever  since  been  very  poorly.     He  is  82,  and  I  am  76. 

Alexander  Burt,  miner, — I  live  about  GOO  yards  from  house  of 
first  witness.  On  the  morning  of  Monday,  13th  October,  between 
one  and  two,  a  man  came  to  my  house  and  knocked.  He  asked  for 
spunks  or  matches.  I  refused  at  first  to  attend  to  his  knocking,  bnt 
as  he  persevered  I  opened  the  door  and  gave  him  a  few.  Prisoner  is 
the  man.     I  knew  him  previously, 

Ann  M*Court. — On  the  afternoon  of  Monday,  13th  October,  I 


\0U  IV. J    AND  CIRCUIT  COURTS  OF  JUSTICIARY.  319 

went  to  Pettigrew's  spirit  shop   in   Street,  Dundy  van.  1879. 

Ptisoner  was  sitting  in  a  room  there.     He  took  two  powder  flasks  ^^  45 

and  a  shot  bag  and  a  revolver  out  of  his  pocket.     I  was  ratlier  Kdward 
alarmed.     I  left  the  room  and  told  the  shopman  what  I  had  seen. 


The  shopman  went  into  the  room  with  me.     Prisoner  said  they  be-    Dec.  23.* 

longed  to  himself,  and  he  would  be  worth  £5  by  the  morning  by  Stoutbrief, 

shooting  over  parks.     He  had  a  bundle  behind  him.     A  blue  flannel 

shirt  was  round  it,  but  I  did  not  see  what  was  inside  of  it.     I  then 

left,  and  the  prisoner  followed  me  and  Mrs.  Bishop,  who  was  going 

with  ma     He  offered  to  treat  us,  but  we  refused.     He  then  went  to 

a  pawn  shop,  and  we  stood  outside  of  the  office.     The  prisoner  asked 

me  to  go  up  with  the  bundle,  but  I  refused.     He  then  went  himself, 

but  I  heard  the  shopman  refuse  to  have  anything  to  do  with  the 

articles.     The  keeper  of  the  office  said  that  the  prisoner  had  been 

there  before,  and  they  had  refused  to  take  the  articles.     I  next  saw 

the  prisoner  the  following  day,  at  O'Hara's  pawnshop.     Prisoner  said 

he  had  been  up  at  the  shop,  and  was  to  get  10s.     He  said  he  would 

go  to  Waddell's  and  try  some  things.     He  came  out  and  said  he  did 

not  succeed.    I  ultimately  gave  information  to  the  Police,  and  he  was 

apprehended  in  my  house  on  the  Thursday  morning.     (Identifies  the 

f>;Tolver,  the  flask,  and  the  shot  bag) — These  are  the  articles  which  I 

saw  in  prisoner's  possession. 

Alexander  Fraser,  constable. — On  the  morning  of  Thursday,  16th 
October,  I  apprehended  prisoner  in  the  house  of  last  witness.  I 
searched  him  there,  and  found  on  him  the  revolver,  the  two  metal 
Hasks,  and  the  shot  bag  (label  Xo.  6).  He  said  he  had  had  the 
revolver  twelve  years*  in  his  possession. 

Thomas  Prentice,  Sergeant  of  police, — On  the  morning  of  Mon- 
day, 13th  October,  I  got  information  of  the  housebreaking,  &c.,  from 
the  nephew  of  the  first  witness.  I  went  and  examined  the  door,  &c. 
1  found  a  piece  broken  off  the  foot  of  it,  apparently  by  an  iron  in- 
strument, and  that  an  entrance  had  been  got  in  that  way.  I  was 
shown  the  prisoner  while  in  the  house,  and  heard  the  first  witness 
identify  him.  He  was  wearing  trousers,  label  No.  6.  {Note. — 
Identified  by  first  witness  as  being  his.) 

David  Qib^  physician. — On  17th  October  I  went  to  the  house  of 
first  witness,  and  examined  the  nature  and  extent  of  his  injuries.  I 
made  a  report,  which  I  now  see.  Reads. — *  In  terms  of  instructions, 
I  have  to  report  that  on  the  17th  of  October  1879  I  examined,  at 
Fairybank,  in  the  parish  of  Bothwell,  Mr.  Gavin  Eenwick,  aged 
about  80  years,  and  found  as  follows,  viz. : — That  he  was  nervous, 
somewhat  excited,  and  confined  to  his  bed.  On  examining  his  body, 
1  found  the  right  and  left  sides  of  his  throat,  under  the  angle  of  his 
lower  jaw,  greatly  discoloured  to  the  extent  of  about  three  inches  in 
length  by  two  inches  in  width.  The  left  side  of  his  face  (including 
the  ear)  was  swollen,  and  tender  to  the  touch.   His  left  side,  extend- 
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1879.  ing  from  the  fourth  rib  to  the  false  ribs,  was  swollen  and  difvolooTEd. 
-^^^  A  scalp  wonnd,  about  an  inch  in  length,  existed  on  the  right  side  of 
Edward  his  head,  his  hair  in  the  vicinity  of  the  wound  being  matted  witk 
—  blood.     The  skin  covering  the  shin  bones  of  his  left  1^  was  cut,  and 


Decf 2 J'  ^©  complained  of  soreness  along  the  whole  left  side  of  his  body,  from 
Stoathrief,  ^^®  fourth  rib  downwards  to  his  ankle.  I  am  of  opinion  that  th^ 
A^-  existence  of  the  wounds  and  injuries  described  are  such  as  may  hare 
been  inflicted  in  a  scuifle  ;  that  the  discoloured  patches  on  the  sides 
of  his  throat  could  not  have  been  produced  bv  a  fall — ^the  correspond- 
ing discoloured  patch  on  the  right  side  of  the  throat  suggesting  to  my 
mind  the  probability  of  his  having  been  grasped  or  throttled  by  the 
grip  of  fingers ;  that  the  swollen  condition  of  the  left  side  of  his  face, 
and  the  discoloured  and  sore  state  of  his  ribs  on  the  same  side,  may 
probably  have  been  the  result  of  a  fall  ensuing,  upon  the  theoiy  of 
his  having  been  throttled  and  tumbled,  in  %  struggle  of  no  inconsider- 
able force.'  That  is  a  true  report.  He  was  seriously  injured^  and  L' 
still  suffering  seriously  from  the  injuries. 

John  Dewab,  supeHrUendent  of  police^  proved  the  application  to 
prisoner  of  conviction  on  14th  October  1875. 

Thomas  Dickson  proved  the  application  to  prisoner  of  conriction 
on  21st  March  1879. 

The  evidence  applied  to  the  5th  and  most  important 
charge,  which  was  alone  gone  into.  The  articles  libelled 
in  connection  with  the  other  four  charges  (Nos.  1  to  5 
inclusive)  were  deponed  to  by  the  witness  second  ex- 
amined (James  Pender  Renwick)  as  having  been  found 
by  him  in  the  house  of  Gavin  Eenwick,  the  person 
assaulted.  It  was  presumed  that  they  were  left  there 
by  the  person  who  had  entered  it — the  crowbar  having 
been  used,  it  was  supposed,  in  forcing  the  house  door. 
And  having  proved  the  6th  charge,  the  prosecutor 
thought  it  unnecessary  to  go  into  the  other  charges. 

In  his  declaration,  which  was  read,  the  panel  de- 
clared that  he  was  50  years  of  age,  and  denied  the. 
whole  charges.  He  declared  that  he  was  not  at  any 
of  the  places  mentioned  in  the  libel  at  either  of  the  dates 
mentioned.  And  being  shown  the  articles  found  in  his 
possession,  he  declared  that  he  had  bought  them,  on 
13th  October,  between  Coatbridge  and  WTbifflet,  fiom 
two  men  whom  he   had  never  seen  before,   and  who 
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could  give  him  no  address.    He  also  denied  having  ever  ^^' 

seen  any  of  the  other  articles  libelled.  eawmA 

The  following  was  the  verdidt : —  Uumy. 

'  The  Jury  unanimously  find  the  panel  guilty  of  the  d"? 23.' 
fifth  charge  of  the  incnctment  as  libelled.'                          stouthnef, 

Sentence. — ^Penal  servitude  for  twenty-five  years. 


&c. 


Present. 

The  Lord  Justioe-Clbrk. 

Lords  Craighill  and  Adam. 

Alezandsb  Jam  £8,  Appellant — Rhind 

AGAINST 

The  Earl  op  Fife,  Respondent — Balfour — Mackintosh. 

PoicHiNo — Statute  2nd  and  3rd  Will.  IV.  c.  68  (Day  Trespass 
id)— 'Son  of  Tenant  Poaching — Amendment  of  Libel — Sum- 
mart  pROOEDURE  Act,  sect.  5. — Held  that  a  person  residing  with 
bU  father,  and  assisting  him  in  the  management  and  working  of  a 
farm  of  which  the  father  was  tenant,  was  guilty  of  a  trespass  on 
the  farm  within  the  meaning  of  the  Day  Trespass  Act  by  being 
there  in  the  illegal  pursuit  of  game. 

A  person  having  been  charged  under  the  Day  Trespass  Act  with 
having  been  on  the  land  of  which  his  father  was  tenant,  illegally 
in  pursuit  of  game,  upon  a  complaint  which,  among  other  game, 
enumerated  '  conies ; '  and  it  having  been  proved  that  the  father  had 
permission  from  the  landlord  to  shoot  hares  and  rabbits  on  the  farm 
and  to  allow  his  family  and  servants  to  do  so,  the  prosecutor,  after 
evidence  had  been  led  by  which  it  was  proved  that  a  grouse  had 
been  shot  by  the  son,  moved  for  and  obtained  leave  to  amend  the 
complaint  so  as  to  exclude  hares  and  rabbits  from  the  chaige.     Ob- 

,  jection  to  the  amendment  that  it  changed  the  character  of  the  ofifence 
charged,  and  was  therefore  incompetent  under  section  5  of  the  Sum- 

i    mary  Procedure  Act,  repelled,  and  opinion  per  the  Lord  Justice- 

I  Clerk  that  the  amendment  was  unnecessary,  and  that  the  proper 
procedure  was  to  have  specified  in  the  conviction  that  grouse  had 

'    Wn  shot. 

;  Alexander  James,  son  of  and  residing  with  John 
ffames,  fanner  and  miller,  Mills  of  Kellas,  in  the  county 
of  Elgin,  was  charged  before  the  Sheriff-substitute  of 

VOL.  IV.  X 
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^—*    Elgin  (D.  Macleod  Smith)  with  a  contravention  of  the 

Jam  ^*    ^^y  Trespass  Act,  upon  a  complaint  at  the  instance  of 

X,  .^;r,.*  the  Earl  of  Fife,  which  set  forth  in  the  usual  form  that 

Earl  of  Fife.  .  \ 

Hi^  Court  ^^  ^'^^  ^^ '  pursuit  of  '  game,'  or  of  all  the  diflferent  ani- 
■^^"-  *^^'  raals  enumerated  in  the  statute, 
ppeai.  ^^  ^j^^  hearing  of  the  case  before  the  Sheriff-substitute 
it  was  proved  that  the  respondent,  the  present  appellant, 
was  a  young  man  living  with  his  father,  and  assisting 
him  in  the  management  and  working  of  the  farm  on  which 
the  trespass  wa^  committed,  of  which  the  father  was 
tenant.  That  under  the  lease  the  father  was  entitled  tn 
shoot  hares  and  rabbits,  and  to  give  leave  to  his  family  ami 
servants  to  do  so  ;  and  that  the  accused  on  the  occasici: 
libelled  shot  at  and  killed  a  grouse  on  a  field  on  the 
faim. 

After  evidence  had  been  led,  on  a  motion  made  on 
behalf  of  the  prosecutor,  the  Sheriff  allowed  the  com- 
plaint to  be  amended,  in  terms  of  section  5  of  the  Sum- 
mary Procedure  Act,  to  the  effect  of  excluding  hares  aod 
rabbits  from  the  charge,  and  making  it  specially  appli- 
cable to  grouse,  by  allowing  to  be  inserted  after  the 
enumeration  of  animals  above-mentioned,  the  foUowiBg 
words,  *  other  than  hares  or  rabbits,  and  did  unlawfullj 
shoot  or  otherwise  take  or  destroy  one  or  more  grouse. 

The  Sheriff-substitute  convicted  '  of  the  contraventk^ 
charged/  and  adjudged  in  a  penalty  with  expenses. 
James  thereupon  appealed,  and  obtained  a  Case  stated 
under  the  Summary  Prosecutions  Appeals  Act,  in  which 
the  following  were  the  Questions  submitted: — 

*  Whether  the  son  of  a  tenant  of  a  farm  living  in 
family  with  his  father,  and  assisting  in  its  working  and 
management,  is  liable,  under  the  statute  founded  on,  for 
trespass  in  pursuit  of  game  on  the  land  so  held  and 
occupied  V 

*  Whether,  in  the  circumstances,  the  amendment  of 
the  libel  was  competent  1 ' 

Rhind,  for  the  appellant. — It  has  been  decided  that 
the  tenant  of  a  farm  cannot  commit  a  contravention  of 
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the  Day  Trespass  Act  by  being  illegally  in  pursuit  of    ^^^^- 
game  upon  his  own  farm.  No.  4«. 

Lord  Craighill. — It  has  been  held  that,  looking  to  „  ,  ''•   , 

'  o         Earl  of  Fife. 

the  enactment  contained  in  the  Day  Trespass  Act,  Q*  Hi  h  court 
tenant  cannot  be  held  to  be  intended  to  be  included  with-  '^*"'  '^'  ' 
in  its  provisions.  Appeal. 

Rhind,  for  the  appellant. — It  has  at  all  events  not 
been  decided  that  his  son  who  is  residing  with  him,  and 
who  assists  in  the  working  of  the  farm,  can  be  found 
guilty  of  such  a  trespass.  The  appellant,  who  was  here 
the  tenant's  son,  resided  with  his  father  upon  the  farm, 
and  assisted  in  its  cultivation,  and  it  was  proved  that  he 
killed  a  grouse  on  the  occasion  libelled.  I  contend  on 
his  behalf  that  that  does  not  amount  to  a  trespass  under 
that  Act.  More  especially,  I  contend  that  it  cannot  be 
8f)  held  where  his  father,  the  tenant,  and  his  family  and 
s^n'ants  have  permission  from  the  landlord  to  kill  hares 
and  rabbits,  as  was  the  case  here.  The  appellant  was  legally 
in  pursuit  of  game,  viz.,  hares  and  rabbits,  on  the  occasion, 
and  it  cannot  be  held  therefore  that  there  was  any  tres- 
pass on  his  part.  He  was  not  on  the  land  for  a  limited 
purpose,  viz.,  that  of  agriculture.  Black  v.  Bradshaw^ 
High  Court,  Dec.  16,  1875,  Couper,  vol.  iii.  p.  209. 
Further,  the  amendment  of  the  libel  which  was  here 
sanctioned  by  the  Sheriflf  was  irregular  and  incompetent. 
By  the  amendment,  hares  and  rabbits  were  taken  out  of 
the  charge,  and  the  Act  requires  that  before  a  warrant 
he  granted  it  shall  be  made  *  on  the  oath  of  a  credible 
witness.'  As  the  oath  was  here  emitted  to  the  verity  of 
the  charge  when  it  included  *  conies,'  it  may  be  that  what 
the  witness  was  swearing  to  was  an  illegal  pursuit  of 
rabbits,  and,  when  rabbits  were  excluded,  the  charge 
came  to  be  one  in  regard  to  the  verity  of  which  no  oath 
was  emitted.  There  was  therefore  an  error  in  initialibus 
m  the  procedure  which  is  fatal.  The  amendment  also 
altered  the  nature  and  character  of  the  offence,  and  was 
iticompetcnt  in  terms  of  section  5  of  the  Summary  Pro- 
cedure Act. 
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1880.        •pijQ  Court  called  for  a  reply  upon  the  question  r^ard- 
jinw    ^°o  *^®  amendment  only. 
EariofFife.      BALFOUR,  for  the  respondent. — The  complaint  as  ori- 
High  Court  gi^^y  drawn  was  in  the  usual  form,  and  a  conviction 
— ^'^'_  thereon,  without  any  amendment,  if  the  conviction  had 
^     '    specified  that  the  accused  was  in  pursuit  of  grouse,  or 
had  killed  a  grouse,  would  have  been  perfectly  competent, 
and  the  procedure  would  have  been  more  regular.     But 
what  the  Sheriff  did  was,  instead  of  finding  the  accused 
guilty  by  a  specific  conviction,  he  limited  the  complaint 
80  as  to  exclude  hares  and  rabbits,  and  found  him  guilty 
of  the  contravention  charged,  that  is  of  having  been 
guilty  of  a  trespass  under  the  Act  by  being  illegally  in 
pursuit  of  the  game  specified  in  the  complaint  as  amended 
There  was,  therefore,  no  ambiguity  in  his  finding,  and  it 
is  quite  competent  to  set  forth  the  specification  of  the 
ofience  either  in  the  complaint  or  in  the  conviction.    Nor 
was  the  amendment  such  a  variation  or  extension  of  the 
charge  as  either  changed  the  character  of  the  oflFence  or 
made  the  oath  of  the  witness,  upon  whose  testimony  the 
original  warrant  was  issued,  inapplicable.    The  oath  must 
be  included  in  the  evidence  upon  which  the  panel  is  con- 
victed.     I   submit   that   the    amendment  here   made, 
although  perhaps  a  clumsy  mode  of  procedure,  was  not 
incompetent. 

The  Lord  Justice-Clerk. — In   regard  to  the  first 
question  which  has  been  debated  over  and  over  again  in 
this  Court,  it  is  in  vain  to  say  that  the  statute  does  not 
apply  to  the  son  of  a  tenant.     It  is  enough  to  say  that 
the  decisions  are  conclusive,  although  they  have  by  no 
means  been  throughout  uniform  and  consistent.  Although 
a  tenant  has  been  found  not  to  be  conamitting  a  trespass, 
if  in  pursuit  of  game  upon  his  farm  without  authority, 
that  is  not  law  in  the  case  of  a  person  in  the  position  oi 
a  visiter,  a  brother-in-law,  or  a  farm  servant.    I  am  not 
inclined  to  go  back  on  the  decisions  arrived  at  in  the 
previous  cases,  of  which  that  of  Black  v.  Bradshaw, 
High  Court,  Dec.  16,  1875,  Couper,  vol.  iii.  p.  209,  ia 
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the  most  recent,  although  it  may  perhaps  be  impossible     * 

to  reconcile  them  upon  any  principle.  j^jj^' 

In  reference  to  the  question  raised  regarding  the  g^,  ^^Fife. 
amendment  of  the  libel,  I  am  of  opinion  that  this  libel  b\k^  court, 
need  not  have  been  amended :  that  it  would  have  been  _^ "  ^ 
perfectly  good  as  it  originally  stood  ;  and  that  it  would     ^ 
have  been  sufficient  if  the  Sheriflf  had  in  hia  finding 
specified  the  nature  of  the  game  which  he  convicted  the 
accused  of  having  been  in  pursuit  of.    The  fact  that  the 
accused  had  permission  to  kill  hares  and  rabbits  would 
simply  have  been  a  defence,  had  the  proof  of  the  crime 
related  to  these  animals.    It  did  not,  and  could  not  afiect 
the  relevancy  of  the  charge.     And  in  that  view  I  think 
it  unnecessary  to  go  into  the  question  of  amendment. 

Lords  Craighill  and  Adam  concurred. 

The  following  was  the  Interlocutor  pronounced  : — 

*  Edinburgh,  28th  Jan.  1880. — Having  considered 
this  Appeal,  and  heard  Counsel  for  the  parties.  Dismiss 
the  Appeal ;  Affirm  the-  determination  of  the  inferior 
Judge  :  Find  the  Respondent  entitled  to  expenses,  which 
modify  to  seven  guineas,  for  which  and  one  guinea  as  the 
dues  of  extract,  decern  against  the  Appellant.' 

Agent  for  Beiipondeot— J.  K.  Lindsay,  S.S.C. 
Agent  for  Appellant— Wiluam  Officcr,  S.S.C. 


WEST    CIRCUIT. 

INVERARAY. 


Present, 
Lord  Dbab. 

Hbr  Majesty's  Advocate. — Alexander  Blair  A.D. 

Prosecutor — ^Proobdure. — The  Lord  Advocate  having  been  ap- 
pointed a  member  of  the  House  of  Lonls,  but  it  being  uncertain  on 
the  day  of  the  meeting  of  the  Spring  Circuit,  held  at  Inveraray  in 
1880,  whether  he  had  formally  resigned  the  office  of  Lord  Advocate, 
the  Court  appointed  one  of  the  previous  Advocate's-depute  to  act  as 
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1880.         Counfiel  for  Her  Majesty,  without  prejudice  to  the  powers  which  he 

N&T?.        iiiight  have  in  virtue  of  his  commiBsion  from  the  Lord  Advocate. 
Pablio  Pio- 

jecu^^      The  Record  of  the  Sprinff  Circuit,  held  at  Inveraray 

Inveraray.  .  . 

April  27.  on  27th  April    1880,   contains  the  following   minute 
of  procedure  : — 

*  In  respect  it  is  stated  that  the  Right  Honourable 
William  Wat-son,  Her  Majesty's  Advocate,  is  understood 
to  have  resigned  along  with  the  other  members  of  the 
Government  who  were  in  office  when  the  indictments  to 
be  called  at  this  Circuit  were  served.  Therefore  Lord 
Deas,  the  sole  Judge  on  the  Circuit  now  present,  Nomi- 
nates and  Appoints  Alexander  Blair,  Esquire,  Advocate, 
to  be  Counsel  for  the  Crown  and  Public  Prosecutor  at 
this  Circuit  Court,  with  all  the  necessary  powers,  and 
that  ob  majorem  cautelam,  and  without  prejudice  to  any 
powers .  already  vested  in  him  derived  from  the  said 
Right  Honourable  William  Watson  as  Her  Majesty's 
Advocate  foresaid  :  And  the  said  Alexander  Blair  being 
present  in  Court,  made  the  usual  declaration  de  fdeli 
administratione  officii. 

(Signed)  *  Geo.  Deas. 

'Alexr.  Blair/ 

The  Lord  Advocate,  Lord  Watson,  resigned  the  office 
of  Lord  Advocate  on  the  day  of  the  Circuit. 


GLASGOW. 

Present, 

The  Lord  Justice-Clerk. 

Lord  Deas. 

Her  Majesty's  Advocate. — Alexander  Blair  A.D. 

Prossoutor — Procedure. — A  change  of  ministry  having  occurped, 
and  the  Lord  Advocate  not  yet  having  been  sworn  into  office,  the 
Court  appointed  two  members  of  the  Bar  pro  re  naia  to  act  as 
Counsel  for  Her  Majesty  at  the  Spring  Circuit,  held  at  Glasgow  in 
1880. 
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The  Record  of  the  Spring  Circuit,  held  at  Glasgow    1^80. 
on  4th  May   1880,  contains  the  following  minute  of    No.  4R. 

J  I*ublic  I'ra 

procedure  :— •  «ecuior. 

'In  respect  the  Court  has  been  informed  that  the  tiia»K'»w, 

*  May  4. 

Right  Honourable  William  Watson  (now  Lord  Watson 

of  Thankerton),  who  held  the  office  of  Her  Majesty's 
Advocate  for  Scotland  when  the  indictments  to  be  called 
at  this  Circuit  Court  were  served,  has  now  resigned  said 
office,  the  Right  Honourable  the  Lord  MoncreiflF,  Lord 
Justice-Clerk,  and  the  Honourable  Lord  Deas  the  Judges 
on  the  Circuit  now  present,  Nominate  and  Appoint 
Alexander  Blair,  Esquire,  Advocate,  and  Alexander  Low, 
Esquire,  Advocate,  to  be  Counsel  for  the  Crown  and 
Public  Prosecutors  at  this  Circuit  Court,  and  with  all 
the  necessary  powers  :  And  the  said  Alexander  Blair  and 
Alexander  Low  being  present  in  Court,  severally  made 
the  usual  declaration  dejideli  administratione  officii, 

(Signed)  *  Moncreiff,  P. 

„  *  Alexr.  Blair. 

„  'A.  Low.' 

The  declaration  dejideli  was  thereupon  administered 
to  Mr.  Blair  and  Mr.  Low.  The  Lord  Advocate 
(M*Laren)  had  received  his  appointment,  but  had  not 
yet  had  the  oaths  of  office  administered  to  him,  and 
had  not  appointed  any  Advocates- depute,  but  had  inti- 
mated his  wish  that  the  business  of  the  Circuit  should 
be  completed  by  the  Advocates-depute  who  had  held 
office  under  his  predecessor. 


HIGH    COURT. 

Present, 
The  Lord  Justice-Clerk. 
Lords  Young  and  Adam. 

William  Cornelius,  Aj>pellji!it. — J.  Dundcis  Grant, 

AGAINST 

James  Grant,  Respondent — Trayner  and  Harper, 
Cruelty  to  Animals — Statute  13th  and  14th  Vic,  c.  92,  sbc.  1 
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1880.         (Prevention  of  Craelty  to  Animals,  Scotland,  Act) — Relkyakcy— 

So.  49.         Appeal. — Held  that  the  cruelty  strack  at  by  the  Prevention  of 

Cornelius       Cruelty  to  Animals,  Scotland,  Act  is  wanton  cruelty — cruelty  without 

Grant.         reasonable  excuse,  and  to  an  unreasonable  extent — and  that  a  person 

HiehCoart,      who  after  having  ineffectually  endeavoured  to  separate  by  means 

°^  ^'         of  his  umbrella  three  dogs  which  were  fighting  in  the  street— one 

Appeal.         of  which  was  a  'St.  Bernard,  standing  3  feet  6  inches  high  on  all-fouis, 

and  the  others  smaller  dogs  belonging  to  himself, — stabbed  the  St 

Bernard  twice  with  a  knife  which  was  handed  to  him  at  the  time, 

from  the  effects   of  which  it  died   the  day  following,   was  not 

actuated  by  the  cruel  intent  necessary  to  constitute  cruelty  in  the 

sense  of  the   statute;    and  an  appeal  against  a  conviction  and 

sentence  following  upon  a  complaint  libelling  the  first  section  of 

said  statute  sustained  in  the  circumstances. 

This  was  an  appeal  under  The  Summary  Prosecutions 
Appeals  Act  against  a  conviction  and  sentence  pro- 
nounced in  the  Leith  Police  Court  upon  a  complaint  at 
the  instance  of  the  Procurator-fiscal  of  Court,  which  set 
forth 

That  William  Cornelius,  a  house  painter  and  decorator,  residing  in 
Lennox  Eow,  Trinity,  in  the  Burgh  of  Leith,  has  been  guilty  of  a 
violation  of  the  first  section  of  an  Act  for  the  more  effectual  Preven- 
tion of  Cruelty  to  Animals  in  Scotland,^  In  so  far  as,  on  the  loili 
day  of  March  current,  or  about  that  time,  on  the  public  thoroughfare 
in  or  near  Lennox  Eow  aforesaid,  the  said  accused  did  wantonly  and 
cruelly  ill-treat  and  abuse  a  dog  belonging  to  Eugen  Edwin  Arthur 
Blume,  a  teacher,  residing,  &c.,  by  wantonly  and  cruelly  stabbiK 
said  dog  on  the  right  side  or  belly,  and  right  hip,  with  a  knife  or 
some  other  sharp  instrument,  and  did  thus  ill>treat  and  abuse  said 
dog  so  severely  that  it  died  on  the  16th  day  of  March  aforesaid 

In  the  Case  on  appeal  it  was  stated  that 

^  Statute  13th  and  14th  Yic,  c.  92,  sec.  1.—' Whereas  it  is  ex- 
pedient to  prevent  wanton  Cruelty  in  the  Treatment  of  Horses,  Cattle, 
and  other  domestic  Animals  in  Scotland  :  Be  it  therefore  enacted  bj 
the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  That 
any  person  who  shall  from  and  after  the  passing  of  this  Act  cruelly  beat^ 
ill-treat,  over-drive,  abuse,  or  torture  or  cause  or  procure  to  be  cruellv 
beaten,  ill-treated,  over-driven,  abused,  or  tortured,  any  Animal,  slialJ 
be  guilty  of  an  Offence,  and  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  Five  Pounds.* 
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On  2d  April,  when  the  case  was  called,  proof  on  the  merits  was     1880. 
led.    When  the  evidence  had  been   heard,   the  Jndge  found  the     ^"^^^9 
charge  proved  against  the  accused,  and  he  was  fined  30s.,  and,  fail-  Cornelias 
ing  immediate  payment,  ordained  to  be  imprisoned  in  the  Pnson  of     Grant 
Edinburgh  for  fourteen  days.  High  Court, 

The  fine  was  immediately  paid,  and  thereafter  the  appellant  gave  _  "°*^  ®i_ 
notice  of  appeal,  and  requested  a  Case  to  be  stated.  Appeal. 

The  facts  are,  that  on  the  15th  day  of  March  1880,  a  servant  of 
the  said  Eugen  Blume  went  out  to  post  a  letter,  and  took  with  her 
her  master's  dog,  which  was  of  the  St.  Bernard's  breed,  and  said  to 
have  been  3  feet  6  inches  high  when  standing  on  all-fours.  That 
the  appellant  and  his  wife,  accompanied  by  two  smaller  dogs,  were 
proceeding  home,  and  that,  when  nearly  opposite  the  gateway  lead- 
ing to  their  house,  and  when  Blume's  said  servant  was  posting  said 
letter  at  a  pillar  post,  the  three  dogs  fought.  That  neither  the  appel- 
lant, nor  the  said  servant,  nor  the  constable  on  the  beat  (who  came 
up  while  they  were  fighting),  was  able  to  separate  them.  That 
shortly  afterwards,  however,  the  dogs  separated,  when  the  appellant's 
dogs  returned  to  the  fight,  and  the  three  fought  again.  That  the 
appellant  struck  the  dogs  with  something  he  held  in  his  hand  until 
flume's  dog  became  too  feeble  to  fight  more,  and  was  taken  away  by 
the  servant  and  constable. 

Eugen  Blume,  the  owner  of  the  dog,  deponed  that  children  were 
in  the  habit  of  playing  with  the  dog,  and  riding  upon  its  back,  and 
that  it  was  very  quiet,  and  had  never,  so  far  as  he  knew,  bitten  any 
one,  and  was  valuable.  The  servant  said  that  the  appellant  and  his 
wife  were  behind  her  and  her  master's  dog  when  she  was  going  to 
the  post  pillar.  They  had  two  dogs  with  them — a  large  black  one 
and  a  small  white  one ;  that  the  dogs  began  to  fight  opposite  the 
appellant's  gate,  and  about  the  middle  of  the  roadway ;  that  the 
appellant  tried  to  separate  them  by  using  his  umbrella,  until  it  broke. 
That  the  dogs  separated  of  their  own  accord,  when  the  appellant's 
dogs  attacked  Mr.  Blume's  dog  again,  and  the  three  dogs  fought  once 
more.  That  the  appellant  then  told  his  female  servant,  who  had 
come  to  his  gate,  to  bring  him  a  knife,  and  that  she  handed  him 
something  with  which  he  struck  her  master's  dog ;  that  she  did  not 
see  what  it  was,  and  could  not  say  it  was  a  knife,  but  that  shortly 
afterwards  her  master's  dog  became  too  feeble  to  continue  the  fight, 
and  was  taken  home  by  herself  and  the  constable  bleeding  in  two 
places.  The  constable,  Alexander  Thomson,  deponed  that  when  the 
umbrella  broke  the  appellant  called  for  something  to  separate  the 
dogs  with,  and  that  what  he  took  to  be  a  stick  was  handed  to  him 
by  a  female  at  hia  own  gate ;  that  he  struck  and  thrust  at  the  dogs 
with  this  until  they  separated ;  that  Blume's  dog  was  then  bleeding 
from  two  wounds,  and  that  he  and  the  servant  took  it  home.  James 
Fraser,  a  veterinary  surgeon,  said  that  he  examined  Blume's  dog  next 
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1880,     day ;  that  it  had  beeu  wounded  on  the  side  and  thigh ;  that  said 

No.  49.     wounds — one  of  which  was  about  l^inch  deep — ^accounted  for  its 

Coriieiiui    death.     [The  evidence  for  the  defence,  to  show  that  the  respondent's 

Grant      dog  had  attacked  Mrs.  Corneliwt,  was  then  narrated,  and  it  was  stated 

Hi|5h  Court,  that  Margaret  Walker,  the  appellant's  servant,  deponed  that  she  had 

^.  ^'"^  l_  not  handed  a  knife  to  the  appellant,  and  saw  none  in  his  hand ;  and 

Appeal,    n  report  of  the  Society  for  the  Prevention  of  Cruelty  to  Animals 

showed  that  the  appellant  was  a  subscriber  to  the  funds.] 

The  grounds  of  the  Judge's  determination  were : — That  having 
regard  to  the  whole  evidence  led — (1.)  It  was  not  proved  that  Mr. 
Blume's  dog  had  attacked  Mrs.  Cornelius  ;  (2.)  that,  even  supposing 
it  had,  it  was  not  proved,  or  even  attempted  to  be  proved,  that  the 
mortal  wounds  were  inflicted  while  the  dog  was  showing  unmist^ke- 
able  signs,  or  in  the  act,  of  attacking  Mrs.  Cornelius,  but,  on  the 
contrary,  that  that  lady  had  returned  to  her  house  by  the  time  the 
mortal  wounds  were  inflicted ;  (3.)  that  these  wounds  were  inflicted 
by  the  appellant ;  and  that  (4.)  the  complaint  was  proved. 

The  following  was  the  question  of  law  stated,  and 
upon  which  the  appeal  was  decided : — 

1.  Whether,  upon  the  facts  set  forth,  the  law  was 
properly  applied  by  the  Judge  ? 

J.  DuNDAS  Grant,  for  the  appellant. — It  is  not  every 
act  which  may  be  called  cruel  that  can  form  the  subject 
of  a  charge  under  the  Cruelty  to  Animals  Act.  The 
cruelty  intended  to  be  struck  at  by  the  statute  is 
wanton  and  unnecessary  cruelty  inflicted  upon  one  of 
the  lower  animals.  And  the  question  here  is,  whether 
the  facts  stated  as  proved  warrant  a  finding  that  the 
appellant  was  guilty  of  wanton  cruelty?  or,  in  other 
words,  whether  the  facts  warrant  the  charge  and  the 
conviction  thereon  ?  We  contend  that  they  do  not,  and 
that  even  assuming  that  the  appellant  used  a  knife  on 
the  occasion,  he  was  warranted  in  doing  so  for  the  pur- 
pose  of  defending  his  dogs,  and  he  was  still  more  justified 
if  it  be  held  that  Mrs.  Cornelius  was  attacked,  and  was 
in  danger  of  being  injured  by  the  large  dog,  or  even 
seriously  alarmed  only.  Whatever  injury  was  inflicted 
by  the  appellant  upon  the  St.  Bernard  dog  was  inflicted 
upon  the  impulse  of  the  moment,  and  without  any 
deliberate  cruel  animus  being  entertained.     He  could 


Appeal. 
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not  therefore  be  said  to  have  been  guilty  of  wanton    1£^- 
cruelty.  No.  49. 

*^  .  Cornelias 

Tkayner,  for  the  respondent. — The  appeal  is  upon  a       ». 
question  of  law,  and  the  Court  must,  in  terms  of  the  High  court 
Surainary  Prosecutions  Appeals  Act,  take  the  facts  as .        ^' 
they  are  stated  in  the  Case.     The  magistrate  has  found 
that  the  cruelty  of  which  the  panel  was  guilty  on  the 
occasion  was  wanton  cruelty;  that  it  was  not  proved 
that  Blume's  dog  had  attacked  Mrs.  Cornelius  ;  and  that 
even  supposing  that  it  had,  it  was  not  proved  that  the 
wounds  had  been  inflicted  while  the  dog  was  in  the  act, 
or  showing  signs,  of  attacking  Mrs.  Cornelius,    We  must 
therefore  eliminate  from  the  discussion  the  suggestion 
that  this  was  a  protective  or  defensive  measure  on  the 
part  of  the  appellant.     But  assuming  the  question  to  be 
whether  the  conduct  of  the  appellant  on  the  occasion 
can,  in  the  circumstances,  be  said  to  fall  within  the 
provisions  of  the  statute,   we  contend  that  there  was 
here  an  abusing  and  ill-treating  of  this  dog  amount- 
ing to  cruelty  in  the  sense  of  the  Act.     The  appellant 
was  not  entitled  to  stab  the  dog  until  all  other  means 
had  failed,  and  not  even  then  until  he  was  satisfied  that 
by  so  doing,  besides  terminating  the  fighting,  he  would 
not  be  thereby  inflicting  unnecessary  pain.     Cruelty  is 
the  infliction  of  an  injury  so  as  to  entail  unnecessary 
pain ;  and  if  a  man  inflict  wounds  which  may  or  may 
not  end  in  death,  but  which  must  be  attended  with 
lingering  sufiering,  that  is  cruelty.     The  appellant  did 
not  here  despatch  the  dog.     He  inflicted  upon  it  such 
wounds  only  as  were  sufficient  to  cause  it  to  become 
gradually  weak,  and  linger  until  it  died  next  day.   And 
even  supposing  it  had  been  found  that  the  dog  had 
attacked  Mrs.  Cornelius,  the  attack  was  over,  and  there 
was  no  longer  any  danger.     The  stabbing  was  therefore 
unjustifiable  and  unnecessary.     It  therefore  amounted, 
in  the  circumstances,  to  wanton   cruelty,   arising,   no 
doubt,  out  of  temper.    But  the  statute,  we  contend,  was 
intended  to  prevent  those  ebulitions  of  temper  which 


332  OASES  BEFORE  THE  HIGH  COURT  [vOL.  IV. 

1880.    \qq^  ^q  cruelty  as  well  as  against  the  ill-treatment  of 

coraelf*    ^'^i"^^^  ^^^  t^®  purposes  of  gain,  as  in  the  case  of  the 

^»-       beating  and  overworking  of  horses.     It  applies,  we  con- 
HighCoart,  ^^^^9  ^0  the  species  facti  in  the  present  case  ;  and  the 

^"°^  "•    complaint  and  sentence  being  therefore  quite  regular, 

Appeal.    ^YiQ  appeal  ought  to  be  dismissed. 

The  Lord  Justice-Clerk. — The  impression  I  have 
here  is,  that  whether  Mr.  Cornelius  was  right  or  wrong, 
judicious  or  injudicious,  hasty  or  the  reverse  in  what  he 
did,  this  m  not  a  case  that  falls  under  the  statute  libelled. 
Cruelty  in  the  statute  means  cruelty  without  reason. 
cruelty  in  making  one  of  the  lower  animals  suffer  with- 
out any  reasonable  object,  or  to  an  unreasonable  extent. 
This  dog  seems  to  have  been  a  fine  large  animal,  and  it 
attacked  two  smaller  dogs  belonging  to  the  appellant. 
The  appellant  tried  in  vain  to  separate  the  dogs,  but 
without  success,  and  they  fought  for  twenty  minutes 
close  to  his  house,  and  certainly  to  the  alarm  of  his  wife. 
It  is  never  a  comfortable  thing  to  attempt  to  separate 
fighting  dogs,  especially  when  they  are  powerful ;  but 
Mr.  Cornelius  beat  the  big  dog  with  his  umbrella  until 
that  was  broken,  and  then,  being  near  his  own  house, 
sent  for  another  weapon  ;  and  there  seems  to  be  no  doubt 
that  he  got  a  knife  and  stabbed  the  big  dog  once  or 
twice.  In  consequence  of  that  the  dog  died  on  the  fol- 
lowing day.  Now,  I  cannot  call  that  wanton  cruelty. 
The  appellant  was  entitled  to  protect  his  own  dogs,  and 
I  cannot  say  that  there  was  any  intent  to  injure  or 
Inflict  pain  needlessly  on  the  part  of  Mr.  Cornelius.  If 
a  man  takes  a  dog,  and  thrashes  it  within  an  inch  of  its 
life  without  any  cause,  that  is  wanton  cruelty  ;  but  if  a 
keeper  thrashes  a  dog  for  misbehaving  in  the  field,  that 
is  not  necessarily  cruelty,  though  he  makes  the  dog 
suffer.  When  big  dogs  are  kept  in  towns  events  and 
episodes  like  this  are  inevitable,  and  I  am  not  prepared 
to  say  that  there  was  cruelty  here.  A  man  should  cer- 
tainly be  very  slow  to  use  sharp  weapons,  but  I  do  not 
think  this  case  can  be  held  to  come  under  the  statute. 
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Lord  Young. — I  am  of  the  same  opinion.     The  im-    Im- 
pression I  formed  on  first  reading  the  papers  has  now  ^^^^^^ 
been  confirmed.     I  give  no  expression  of  opinion  as  to       »• 
whether  the  appellant  here  is  liable  in  damages  to  the  High  court 
owner  of  the  dog,  but  I  certainly  think  that  he  is  not    ''"°*^ "' 
liable  to  prosecution  under  the  statute.    I  think  it  would      ^^**^' 
have  been  well  if  the  police  had  not  interfered  in  the 
matter,  and  if  the  magistrate  had  not  taken  the  view  of 
the  case  that  he  did.     There  is  one  observation  of  a 
general  nature  which  I  feel  inclined  to  make,  and  it  is 
this,  that  people  who  keep  dogs,  and  especially  large 
dogs,  are  too  often  regardless  of  their  neighbours  in 
large  towns  and  in  populous  places  in  the  vicinity  of 
large  towns.     I  have  great  sympathy  with  the  attach- 
ment that  arises  between  ifien  and  dogs,  but  I  confess 
that  I  think  that  dogs,  such  as  this  one,  are  entirely  out 
o{  place  in  cities,  and  people  wlio  keep  them  should 
consider  that  if  eveiybody  kept  one  the  place  would  be 
uninhabitable. 

Lord  Adam  concurred. 

The  following  was  the  Interlocutor : — 

'Edinburgh,  8th  June  1880. — Having  considered 
this  Case,  and  heard  Counsel  for  the  parties,  Sustain  the 
appeal :  Reverse  the  determination  of  the  inferior  Judge : 
Find  the  appellant  entitled  to  expenses,  which  modify  to 
seven  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  respondent.' 

Agent  for  the  Appellant— I).  R.  Grdbb,  Solicitor. 
Agents  for  the  RespoBdent.— J.  Campbell  Ibons  &  Co.,  S.S.C. 
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1880. 

No.  50. 

Stoddart 
and  Others 

p. 
Stevenson. 

HighCourt, 
June  8, 

Appeal. 


Present. 
The  Lord  Justice-Clerk. 
Lords  Young  and  Adam. 

David  Stoddart  and  Others,  Appellants. — B.  Fl  Campl»ell 

AGAINST 

James  Charles  Stevenson,  Respondent. — The  Hon,  H,  J.  Mancreif, 

Statute  2nd  and  3rd  Wm.  iv.,  c.  68  (Day  Trespass  Act) — Actob,or 
Art  and  Part — Crime — Trespass  in  Pursuit  op  Game — Public 
Road. — Held  tliat  four  persons  who  were  proved  to  have  been  eeen 
sitting  upon  the  fences  on  each  side  of  the  public  road  urging  their 
dogs,  which  were  in  the  adjoining  fields  pursuing  and  killiDg  a 
hare,  were  rightly  convicted  by  the  Sheriff,  under  the  Day  Tre> 
pass  Act,  of  entering  or  being  upon  land  in  search  or  pursuit  uf 
game  without  leave  of  the  proprietor,  although  it  was  proved  that 
one  only  of  the  party  had  ever  actually  been  upon  the  land,  and 
that  only  for  the  purpose  of  picking  up  the  game  after  it  was  killed. 

This  was  an  appeal  under  The  Summary  Prosecution 
Appeals  Act,  at  the  instance  of  David  Stoddart,  a 
dyker,  and  three  other  persons,  viz.,  Robert  Smellie 
Little,  David  Little,  and  Alexander  Hogg,  all  re- 
siding in  Hawick,  against  convictions  and  sentences 
pronounced  by  one  of  the  Sheriff-substitutes  of  Rox- 
burgh, &c.  (Russel),  at  Jedburgh,  upon  a  complaint 
under  The  Summary  Procedure  Act  at  the  instance  of 
James  Charles  Stevexson,  Procurator-fiscal,  which 
charged  the  appellants  with  having  contravened  section 
1  of  the  Act  2nd  and  3rd  Wm.  IV„  c.  68  (The  Day 
Trespass  Act), 

In  so  PAR  AS,  upon  Sunday,  15th  February  1880,  during  the  day 
time,  they  were  found  trespassing  in  search  or  pursuit  of  game  upon 
two  fields,  commonly  known  as  the  Horse  Park  and  Spittal  Field, 
upon  the  estate  of  Cavers,  in  the  parish'  of  Cavers  and  county  of 
Roxburgh,  *  and  were  followed  by  live  or  thereby  dogs,*  and  that 
without  leave  of  the  proprietrix,  Mrs.  Mary  Palmer  Douglas,  Bum- 
foot,  Langholm. 

The  Sheriflf  having,  on  10th  March  1880,  found  the 
charge  proven,  and  sentenced  the  panels  to  a  fine  of  i2 
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each,  with  10s.  of  expenses,  and  in  default  of  payment    ^^^Q- 
one  months  imprisonment,  they  obtained  a   Case  on    No. so. 

1     •  1^-    1     •.  1  Stoddart 

appeal,  in  which  it  was  stated  »n<i  oihew 

That  it  was  proved  that  daring  the  earlier  part  of  the  day  libelled  ^^^^"'°°- 
a  band  of  twenty  men,  accompanied  by  five  doga,  two  of  which  were  ^y*  Court, 

greyhounds,  occupied  themselves,  in  passing  along  the  public  roads 

adjoining  the  estate  of  Cavers,  by  causing  the  dogs  to  hunt  the  fields 
adjoining.  That  they,  after  a  time,  separated  into  two  parties,  and 
one,  consisting  of  twelve  persons,  among  whom  were  the  appellants, 
continued  the  pursuit  of  game  with  the  dogs,  more  particularly  in 
the  fields  libelled,  '  the  members  of  this  latter  band,  including  the 
appellants,  having  been  observed  standing  on  the  banks  or  sitting  on 
the  rails  which  formed  the  fences  between  the  road  and  the  fields  in 
which  the  dogs,  urged  on  by  the  men,  were  hunting.  That  one 
hare  was  started  and  pursued  by  the  dogs,  but  escaped  capture  ;  that 
a  second  hare  was  started  in  one  of  the  fields  and  pursued  by  the 
dogs  across  the  road  into  the  Spittal  Field  specified  in  the  complaint 
where  it  was  killed  by  the  dogs,  whereupon  one  of  the  band  of  men 
entered  the  field,  picked  up  the  hare,  and  carrying  it  with  him  re- 
joined his  companions  on  the  road  ;  and  that  it  was  not  proved  which 
of  the  men  thus  entered  the  field.  That,  excej)t  as  above  stated,  it 
was  not  proved  that  any  one  of  the  said  band  or  company  of  men 
entered  personally  on  any  part  of  the  said  lands,  but  that  each  of  the 
appellants  was  proved  to  have  been  one  of  the  said  last  described 
hand  or  company  of  men,  and  to  have  taken  an  active  part  in  the 
proceedings  before  described.  That  a  hare  was  on  the  same  day,  and 
ahout  1.30  p.m.,  seen  in  the  possession  of  the  appellant  Little,  tied 
up  in  a  handkerchief,  under  his  coat.  That  the  proceedings  took 
place  without  leave  of  the  proprietrix  of  Cavers,  and  were  continued, 
from  first  to  last,  from  about  11  o'clock  a.m.  to  3  o'clock  p.m.' 

The  question  of  law  submitted  was — 

Whether  the  facts  hereinbefore  set  forth  imply  a  con- 
travention by  the  appellants  of  the  section  of  the  statute 
recited  in  the  complaint  ? 

R.  V.  Campbell,  for  the  appellants. — The  point  raised 
in  the  present  case  is  the  same  as  was  raised  in  the  case 
of  Colquhoun  v.  Liddell  and  Baillie,  Nov.  16,  1876, 
Couper,  vol.  iii.,  p.  342,  in  which  it  was  held  that  no- 
thing but  actual  bodily  presence  upon  the  land  in  ques- 
tion would  warrant  a  conviction  under  section  1  of  The 
Day  Trespass  Act  for  being  in  or  upon  land  in  pursuit  of 
game  without  leave  of  the  proprietor,  and  that  the  com- 
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1880.    ujon  law  rule  of  art  and  part  did  not  apply  to  that 

No.  Ao.    offence.     The  facts  in  both  cases  are  very  similar.    In 

and  Others  that  casc  thcrc  wcFc  three  men  engaged,  and  one,  who 

stevengon.  was  knowH,  was  provcd  to  have  entered  upon  the  land 

^!?un^*8.'^  with  a  dog,  while  the  two  others  remained  on  the  road 

Appeal    and  chased  the  hares  towards  the  dog.     In  the  present 

case  four  persons,  in  company  with  others,  were  engaged, 

and  one  of  the  company  was  proved  to  have  entered 

upon  the  land  to  pick  up  a  hare,  but  it  was  not  proved 

which  of  them  it  was ;  and  there  were  five  dogs  being 

used  on  the  occasion.     The  only  difference  between  the 

two  cases  therefore  is,  that  the  person  who  was  upon  the 

land  in  the  present  case  is  unknown ;  but  the  kind  of 

accession  is  the  same  in  both  cases.     It  is  stated  in  the 

Case  that  what  the  men  who  were   on  the  road  were 

doing  od  the  occasion  libelled  was — ^sitting  on  the  rails 

which  formed  the  fences  between  the  road  and  the  fields 

in  which  the  dogs,  urged  on  by  the  men,  were  hunting. 

The  Lord  Justice-Clerk. — ^In  the  case  of  Colqiihoun^ 
the  man  who  entered  was  known,  and  the  Justices 
acquitted,  and  we  were  asked  to  convict.  The  question 
there  rather  was,  whether  the  men  who  were  upon  the 
road  had  gone  beyond  the  stage  of  having  an  intention 
merely  to  commit  the  crime.  In  the  present  case  we 
are  asked  to  acquit  where  the  Sheriff  has  convicted.  The 
men  on  the  road  were  here  represented  by  their  dogs, 
which  were  put  by  them  into  the  field  while  they  re- 
mained upon  the  fence,  urging  the  dogs  in  pursuit  of 
the  game,  which  is  found  in  the  possession  of  one  of  the 
party. 

R.  V.  Campbell,  for  the  appellants. — It  is  not  suffi- 
cient to  constitute  accession  that  dogs  were  in  the  field. 
There  was  a  dog  in  Colquhoun's  case  also.  The  specm 
facti  disclosed  is  dealt  with  by  the  Act  13  Geo.  III., 
c.  54. 

Counsel  for  the  respondent  was  not  called  upon. 

The  Lord  Justice-Clerk. — ^The  case  of  Colquhoun  v. 
lAddeU  was  undoubtedly  difficult  and  narrow,  but  I  am 
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not  disposed  to  withdraw  the  opinion  I  gave  in  that    ^^^ 
case,  or  the  grounds  on  which  I  rested  it.     The  distinc-  ^^^ 
tion  between  that  case  and  the  present  is,  however,  too  widothen 
clear  to  require  to  be  more  than  merely  pointed  out.    In  steveMon. 
Colquhoun's  case  there  were  two  men  of  the  party  who  ^tnet' 
never  had  been  in  the  field  at  all^  and  the  questidn  came    appml 
to  be  whether  the  oflFence  libelled  could  be  committed  by 
a  person  who  had  not  actually  been  on  the  ground.   We 
held  that  it  Was  only  the  men  who  had  been  in  the  field 
who  could  be  convicted,  and  sustained  the  judgment^ 
acquitting  the  others.     I  need  not  go  into  a  narrative  of 
the  grounds  upon  which  we  proceeded.     In  that  Case 
Lord  Young  dissented,  and  certainly,  as  I  have  said,  the 
case  was  a  difficult  one.     Inhere  may,  as  we  know  very 
well,  be  cases  where  it  would  be  difficult  to  hold  that  a 
person  was  a  participant  in  the  act  of  another  which 
constituted  an  offence  under  the  Day  Trespass  Act ;  but 
there  is  no  case  of  difficulty  here;   Here  the  case  plainly 
states  that  these  men  remained  outside  the  field,  but 
sent  their  dogs  into  the  field  for  the  purpose  of  huntings 
Now,  I  think  that  a  man  who  sends  in  his  dogs  in  this 
way  was  just  as  guilty  of  a  trespass  as  if  he  had  gone 
in  himself.     It  is  simply  the  case  of  using  machinery  or     '^ 
animals  for  the  purpose  of  trespassing,  and  on  that 
ground  I  am  prepared  tof  dismiss  the  appeal; 
Lord  Young  and  Lord  Adam  concurred. 
The  following  was  the  Interlocutor  :— ^ 
*  Edinburgh,  8th  June  1880. — Having  considered  this 
case,  and  heard  Counsel  for  the  parties^  Dismiss  the 
appeal,  and  affirm  the  determination  of  the  inferior 
Judge :  Find  the  respondent  entitled  to  expeaises,  which 
modify  to  seven  guineas,  for  whichy  and  one  guinea  as 
the  dues  of  extracty  decern  against  the  appellantsw' ' 

Agent  for  the  Appellatfto— JAUfES  Ri^Inkjk,  Solieitor* 
Agent  for  ths  Bespondent— Macrenbib,  Innbs,  ft  Looam^  W.S.- 

I  Keg.  V.  Pratt,  24  L.J.,  Mag.  Ca.,  p.  113;  Mayhew,  14  C.Bl, 
K.S.,  p.  550 ;  Beg^  ▼.  Whittaker,  17  LJ.y  Mag.  Ca.,  p.  127 ;  Staeey 
^.  Whitdiurdi  24  L.J.-,  Mag.  Ca.,  p.  94 ;  Oibcmd  v.  Meadows,  5th 
May  1862,  31  L.J.,  Mag.  Ca.,  p.  238. 
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1880. 

No.  51. 
Paton 

9. 

Linton. 

Hiffh  Coortv 
Jiino  8. 

Appeal. 


Present. 
The  Lord  Josticb-Clerk. 
Lords  Touno  and  Adam. 

LiLUB  Paton,  Appellant — Dean  of  Faculty  (Fraaer) — 

•/.  Dundaa  OrarU, 

AGAINST 

Thomas  Linton,  Bespondent. — Kinnear — Mackay. 

8TATX7TB  42nd  AND  43rd  Yic,  g.  CXXXIL,  sbcs.  278,  338,  and  342 
(Edinburgh  Municipal  and  Police  Act,  1879) — Sentence— Im- 
prisonment UNTIL  Payment  of  Penaltt — Complaint,  Reletasct 
op — Relevancy — Modus — Adjournment  of  Diet — ^Peremptobt 
Diet — Judge  of  Police. — Objection  to  a  complaint  under  sectioa 
278  of  the  Edinburgh  Municipal  and  Police  Act,  1879,  that  it  did 
not  set  forth  a  modtui,  repelled.  Held,  also,  competent  for  a  Judge 
of  the  Police  Court,  in  inflicting  a  fine  for  a  first  offence  under  said 
section,  to  add  to  the  sentence  an  award  of  imprisonment)  not 
exceeding  60  days,  until  the  said  fine  shall  be  paid.  Also,  that 
it  is  within  the  discretion  of  such  Judge,  in  terms  of  section  338  of 
the  statute,  to  adjourn  the  trial,  after  evidence  for  the  prosecution 
has  been  partly  adduced,  to  enable  the  prosecutor  to  procure  and 
adduce  evidence  for  the  purpose  of  laying  a  foundation  for  ques- 
tions proposed  to  be  put  to  witnesses  for  the  prosecution. 

This  was  an  appeal  against  a  conviction  and  sentence 
pronounced  in  the  Police  Court,  Edinburgh,  upon  a  com- 
plaint at  the  instance  of  Thomas  Linton,  as  public  pro- 
secutor, which  set  forth  that  Lilias  Paton,  residing  in 
Bose  Street,  Edinburgh,  has  been  guilty,  actor  or  art  and 
part,  of  an  offence  against  the  Edinburgh  Municipal  and 
Police  Act,  1879,  section  278,* 


1  Statute  42nd  and  43rd  Vic,  c.  CXXXIL  (The  Edinbuigh  Muni- 
cipal and  Police  Act,  1879),  section  278 : — <  Every  person  who  sball 
keep  or  manage  any  brothel,  or  who  shall  knowingly  hfirbonr  prosti- 
tutes for  the  purpose  of  prostitution,  or  shall  aid  or  assist  or  take  any 
part  in  the  management  of  any  brothel,  and  every  tenant,  lessee,  or 
occupier  who  shall  knowingly  and  wilfully  permit  or  sufier  any  house 
or  building  or  part  of  a  house  or  building  to  be  used  as  a  brothel, 
shall  in  respect  of  the  first  offence  be  liable  to  a  penalty  not  exceed- 
ing twenty  pounds,  or  to  imprisonment  without  the  option  of  a  fine 
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In  so  far  as  the  said  accused  did,  on  and  since  the  9th  daj  of  1880. 

January  1880  years,  hat  more  particularly  upon  the  10th,  20th,  and  li^TTl. 

25th  days  of  the  said  month  of  January,  and  the  2nd,  3rd,  4th,  and  ^•ion 

5th  days  of  February,  and  year  foresaid,  keep  and  manage  a  brothel  Linton. 


in  Rose  Street  aforesaid,  and  did  knowingly  harbour,  for  the  purpose  HiffhConrt, 

of  prostitution,  in  the  said  brothel^  Ellen  Irvine  and  Beatrice  John- 

Bton,  both  prostitutes.  -^PP«^ 

The  following  was  the  conviction  and  sentence  com- 
plained of : — 

Edinburgh^  2Zfd  Fehruary  1880. — ^The  Judge  finds  this  complaint 
proved  against  the  accused  by  evidence  adduced^  and  finds  said 
accused  guilty  accordingly  ;  therefore  fines  and  amerciates  said 
accased  in  the  sum  of  £20  sterling,  payable  to  the  Clerk  of  Court ; 
sentences  and  adjudges  said  accused  to  be  incarcerated  in  the  prison 
of  Edinburgh,  therein  to  be  detained  until  said  fine  be  paid,  but  not 
exceeding  sixty  days  from  this  date ;  and  grants  warrant  to  officers 
of  police  to  incarcerate  said  accused  in  said  pnsoti,  thetein  to  be 
detained  accordingly. 

It  was  set  forth  in  the  Case  on  appeal  that  when  the 
case  was  called  at  an  adjourned  diet  before  the  Judge  of 
Police, 

'Upon  the  13th  February,  Counsel  for  the  accused  objected  to  the 
relevancy  of  the  complaint,  in  respect  (1),  There  was  no  mcgor  pro- 
position or  statement  of  the  section  of  the  Act  said  to  have  been  con- 
travened. (2.)  That  there  was  no  minor  proposition  or  statement  of 
fact  for  probation,  amounting^  if  proved,  to  a  contravention.  (3.) 
That  what  were  professed  to  be  set  forth  as  contravening  actS|  were 
merely  extracts  from  the  section  of  the  Act  referred  to  in  the  com- 
plaint, and  that  this  was  not  a  competent  mode  of  expressing  a  minor 
proposition  or  infraction  of  the  said  section.  (4.)  That  the  form  ot 
complaint  used  by  the  prosecutor  was  not  warranted  by  the  Aci 
libelled  on ;  the  forms  under  the  prior  Act  having  been  abrogated^ 

^^,.^_^^_   .  .       _  _       . ^_ .__^ „ J 

for  any  period  not  exceeding  sixty  days ;  and  in  respect  of  the  second 
or  any  subsequent  ofience  to  a  penalty  not  exceeding  forty  poundsi 
and,  failing  payment  of  the  penalty^  to  imprisonment  fot  any  term 
not  exceeding  three  months,  or  to  imprisonment  without  the  option 
of  a  fine  for  any  period  not  exceeding  three  months ;  and  the  judge 
of  police  may  for  a  third  or  any  subsequent  ofifence,  in  addition  to 
such  penalty  or  imprisonment,  order  the  person  convicted  to  find 
caution  for  good  behaviour  for  twelve  months,  and,  in  default  of  such 
caution  being  found,  may  sentence  such  person  to  a  further  term  of 
imprisonment  for  any  period  not  exceeding  three  months.* 
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1880. 
find  no  form  having  been  supplied  by  schedule  in  this  Aet,  or  framed 

pj^toi'     in  terras  of  the  324th  section  thereof.    (5.)  That  the  word  **  Iwothel" 

, .  V-         was  not  a  technical  tenn  known  to  the  law,  and  was  undefined ; 

Linton. 

; while  no  acts  of  the  accused  inferring  the  keeping  or  management  of 

j^une  8.  '  '^y  house  with  an  ill^al  purpose,  or  carrying  on  an  illicit  traffic  with 
-^~[[~  a  view  to  profit  were  alleged ;  and  it  was  not  averred  that  the  pe^ 
sons  designated  prostitutes  had  ever  behaved  as  prostitutes  inth« 
house  in  question,  or  had  been  convicted  of  prostitution  or  anything 
implying  it,  in  any  court.  Counsel  for  the  prosecution  having  been 
heard  in  reply  to  these  objections^  the  magistrate  repdled  the  same, 
and  appointed  the  proof  upon  the  merits  to  be  led  upon  the  16tb 
February. 

*  Upon  the  said  16th  February  the  prosecutor  proceeded  with  his 
proof,  and  the  first  witness,  Edward  Stars,  an  officer  of  police,  was 
asked  if  he  knew  Ellen  Irvine  and  Beatrice  Johnston,  the  persons 
named  in  the  complaint,  to  be  prostitutes  ?  whereupon  Counsel  for 
^the  accused  objected  to  the  competency  of  the  question,  in  i^^spectso 
foundation  for  the  question  had  been  laid  by  the  previous  examina- 
tion of  Irvine  and  Johnston.  The  prosecutor  then  explained  that 
Johnston  had  not  been  cited,  as  she  could  not  be  found,  and  he 
eraved  an  adjournment  for  a  week,  that  he  might  endeavour  to  find 
and  cite  her.  Counsel  for  the  accused  objected  to  the  competency  of 
any  adjournment  after  the  proof  upon  the  merits  had  been  begmi. 
but  the  magistrate  repelled  the  objection,  and  adjourned  the  proof 
until  the  23rd  February. 

'  Upon  said  23rd  February,  irhen  the  case  was  called  in  Coart. 
Counsel  for  the  accused  objected  to  further  procedure,  in  respect  the 
adjournment  of  the  proof  during  its  progress  was  incompetent ;  that 
the  stoppage  was  not  attributable  to  unavoidable  accident,  but  to  th« 
neglect  of  the  prosecutor  to  cite  Johnston,  and  that  the  accused  had 
"tholed  an  assize."  The  magistrate  repelled  the  objections.  The 
examination  of  the  witness  Stars  was  then  proceeded  with,  and  on 
the  question  formerly  object<ed  to,  whether  Ellen  Irvine  and  Beatrice 
Johnston  were  prostitutes  1  being  again  asked,  Counsel  for  tb« 
•accused  again  objjected  to  its  competency,  in  respect  neither  Irrine 
nor  Johnston  had  been  examined.  The  prosecutor  replied  that  be 
had  been  unable  to  find  them,  and  could  not  produce  them  for  ex- 
amination I  but  pleaded  that  he  was  entitled  to  prove  their  chaiacUr 
by  competent  witnesses.  Counsel  for  the  accused  replied  that  the 
question  involved  an  attempt  to  criminate  Irvine  and  Johnston  io 
their  absence,  when,  if  present,  they  could  not  have  heen  compelled 
to  answer  it  and  criminate  themselves  >  and  that,  until  they  had  been 
given  an  opportunity  of  answering  or  refusing  to  answer  it,  the  que^ 
tion  could  not  be  put  to  any  other  witness.  The  magistrate  repdJed 
the  objection,  and  the  question  having  again  been  put,  the  witnees 
deponed  that  Johnston  waa  a  prostitute.' 


June 


«». 


Appeal. 
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The  following  were  the  questions  of  law  which  were    ^^' 

stated  and  argued  before  the  High  Court : —  ^"J^^^- 

L  Whether  the  said  penalty  was  warranted  by  the    Li'^^n. 

statute  ?  High  Court, 

II.  Whether  a  contravention  of  the  provisions  of  the 
278  section  of  the  Act  founded  on  is  relevantly  set  forth 
in  the  complaint  1 

III.  Whether  the  adjournment  of  the  trial  after  the 
prosecutor's  proof  was  begun,  and  previous  to  its  com- 
pletion, was  competent  ] 

J.  DuNDAS  Grant,  for  the  appellant: — ^The  section 
libelled  (section  278)  sanctions  ^  punishment  for  the  first 
offence  either  by  way  of  a  fine  or  by  way  of  imprison- 
ment ;  and  if  the  Judge  of  Police  elect  to  inflict  one  of 
these,  he  cannot,  we  contend,  in  terms  of  the  enactment, 
inflict  the  other.  The  sentence  of  imprisonment  ^  until 
the  said  fine  be  paid/  pronounced  on  the  occasion,  was 
therefore  without  warrant, 

Mackay,  for  the  respondent; — ^Section  342  of  the 
Act  enacts  expressly  that  such  sentence  shall  be  pro- 
nounced in  every  action  under  this  Act  in  which  a  fine 
is  imposed — {reads^), — ^unless  in  cases  where  there  is  a 
prohibition  of  imprisonment ;  and  we  contend  that  the 
provision  applies  to  cases  where,  as  in  section  278,  there 
is  no  provision  for  imprisonment. 

The  LoKP  JusTicE-Ci^ERK. — Section  342  means  that 
in  no  case  where  there  is  a  provision  for  a  penalty  shall 
it  be  incompetent  to  pronounce  a  sentence  of  imprison- 
ment, not  exceeding  the  duration  mentioned,  until  the 


^  Statute  42nd  and  43rd  Vic,  c.  CXXXII.  (Edinburgh  Municipal 
and  Police  Act,  1879),  section  342  : — *  In  every  action  or  prosecution 
under  this  Act  before  the  Judge  of  Police,  except  where  otherwise 
provided,  in  which  a  fine,  penalty,  forfeiture,  or  exp»euses  shall  be 
imposed  or  awarded,  the  person  found  liable  shall  be  sentenced  to 
imprisonment  until  the  same  is  paid ;  but  for  sums  not  exceeding 
forty  shillings  the  period  of  imprisonment  shall  not  exceed  thirty 
days,  and  in  no  case  shall  the  period  of  imprisonment  for  non-pay- 
ment exceed  sixty  days.' 
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1880.    fine,  penalty,  forfeiture,  or  expenses,  as  the  case  may  be, 

Na  61.    is  paid. 

Linton        ^*  DuNDAS  Grant,  foi  the  appellant : — Second,  The 
High  coart,  c^^^^ge  is  not  relevantly  set  forth — {reads).     The  words 

^""^  ^'    keep  and  manage  a  brothel  do  not  import  a  crime.  The 

•^pp«*^  word  brothel  is  not  a  technical  term.  The  raodus  in 
which  the  house  was  kept  ought  to  have  been  set  forth. 
It  is  not  said  that  the  persons  named  in  the  complaint 
had  ever  behaved  as  prostitutes  in  the  house.  The  date 
is  also  not  sufficiently  specific — ^it  does  not  apply  to  the 
charge  of  harbouring.  The  complaint  ought  to  have  set 
forth  that  on  a  particular  date  the  appellant  did  allow 
her  house  to  be  used  by  persons  specified  for  the  purpose 
of  prostitution.  Lastly,  upon  the  question  of  adjourn- 
ment, we  contend  that  it  was  incompetent,  and  that  the 
procedure  in  the  case  subsequent  to  16th  February  was 
illegal,  Criminal  diets  are  peremptory,  and  it  is  incom- 
petent to  adjourn  after  proof  has  commenced  to  be  led. 
Mackay,  for  the  respondent : — Section  338,^  by  its 
provision,  implies  that  it  is  within  the  discretion  of  the 
Judge  of  Police,  from  any  cause,  to  adjourn  the  case 
wherever  it  is  necessary, 

J.  DuNDAS  Grant,  for  the  appellant : — ^The  provision 
in  that  section  is  limited  to  the  case  where  the  adjourn- 
ment has  become  necessary  from  the  absence  of  witnesses. 
In  the  present  case  the  witnesses  were  not  absent,  they 
had  never  been  cited.  And  the  expression  in  the  section, 
'  or  from  any  other  cause,'  leaves  the  question  remain- 
ing, whether,  on  this  occasion,  there  was  sufficient  reason 

1  Statute  42nd  and  43rd  Vic,  c.  CXXXII.  (Edinburgh  Municipal 
fmd  Police  Act,  1879),  section  338 : — '  Where  from  the  absenoe  of 
witnesses  for  the  prosecution  of  any  complaint,  or  from  any  other 
cause,  it  becomes  necessary  to  adjourn  the  diet,  and  where  witnesses 
for  the  accused  in  such  prosecutions  are  in  attendance,  the  Jadge  of 
Police  may,  at  the  request  of  the  accused,  and  if  in  the  circumstances 
he  sh4U  deem  it  proper,  take  the  evidence  of  the  witnesses  for  the 
iu;cused  before  the  proof  for  the  prosecution  has  been  led  or  con- 
cluded, but  the  accused  shall  in  all  such  coses  be  entitled  to  W 
additional  evidence  after  the  prosecutor's  ease  has  been  concluded' 
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for  adjournment  t    We  contend  that  the  reason  why  the    1^^^- 
adjoomment  took  place  was  not  legally  sufficient.  No.  si. 

Lord  Youxq. — We  have  no  concern  with  the  policy       »• 
of  the  particular  enactment  of  this  statute  which  enables  ^  hcoart, 
the  Magistrates,  as  Judges  of  Police,  to  proceed  against    J""*^ 
the  keepers  of  such  houses.     With  respect  to  the  first    ^pp*^ 
ground  of  appeal  which  has  been  pleaded,  viz.,  that  the 
magistrate  added  to  the  sentence  imprisonment  until  the 
fine  shall  be  paid,  but  not  to  exceed  sixty  days,  I  am 
clearly  of  opinion  that  it  is  competent,  by  clause  342  of 
the  statute,  so  to  sentence.     I  also  concur  in  thinking, 
upon  the  second  ground — ^viz.,  as  to  the  competency  of 
the  adjournment, — ^that  it  is  a  matter  which  is  quite 
within  the  discretion  of  the  magistrate,  and  was  quite 
competent.     The  next  objection  is  that  there  was  here 
no  relevant  charge   because  it  was  not  said  in  what 
manner  the  house  was  kept.     I  think  that  it  was  quite 
sufficient  to  specify  the  house  and  the  time,  and  to  say 
that  it  was  kept  as  a  brothel  by  the  accused ;  and  that 
to  specify  a  mode  of  keeping  was  quite  unnecessary. 

Lord  Adam. — I  am  of  the  same  opinion.  The  only 
objections  worthy  of  notice  are  the  two  first.  As  to  the 
firet,  I  think  the  Judge  of  Police  had,  under  section  342, 
the  power  of  imprisonment  which  he  has  exercised.  As 
to  the  competency  of  the  adjournment,  I  think  that,  under 
section  338,  the  Judge  had  power  to  adjourn  according 
to  his  discretion,  and  that  on  the  occasion  libelled  he 
apparently  exercised  a  wise  discretion. 

The  Lord  Justice-Clerk  concurred. 

The  following  was  the  Interlocutor :— • 

'Edinburgh,  8th  June  1880.  —  Having  considered 
this  case,  and  heard  Counsel  for  the  parties,  Dismiss  the 
appeal :  Affirm  the  determination  of  the  inferior  Judge : 
Find  the  Respondent  entitled  to  expenses,  which  modify 
to  five  guineas,  for  which,  and  one  guinea  as  the  dues 
of  extract,  decern  against  the  appellant/ 

Agent  for  the  Appellant— D.  Tuenbr,  S.Li. 
▲j^eiii)  for  Reffpoiident— Millar,  Robsox,  A:  Ivn^ii,  S.S.(\ 
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1880. 


NTTa.  SOUTH    CIRCUIT. 

Elisabeth 
Mftodonald 

OP  AYR. 

Hamilton. 

B^t^^  Present. 

Lord  Adam. 

Her  Majesty's  Advocate. — JRetd,  A.D, 

AGAINST 

■ 

Elizabeth  M'Donald  or  Hamilton. — SalvesefL 

Indisposition  ov  Panel — ^Trial,  Sickness  of  Panel  dusino— 
Second  Trial,  when  Ompbtent  —  Accidental  OccnDRRKNCE 
DURING  Trial  —  Procedure  —  Trial,  Stopping  —  Thouko  ak 
Assize. — ^Afler  a  juiy  had  b^en  empannelled  and  sworn  for  the 
trial  of  a  woman  upon  a  charge  of  theft,  it  was  stated  for  the  panel, 
and  proved  by  the  evidence  of  medical  men  who  examined  her  at 
the  bar,  that  by  reason  of  illness  she  was  unable  to  stand  her  trial, 
or  to  give  instructions  for  her  defence :  the  Court,  in  respect  of  the 
evidence  of  the  medical  witnesses  as  to  the  present  condition  of 
the  health  of  th^  accused,  refused  to  allow  the  trial  to  proceed,  and 
discharged  the  jury,  reserving  to  the  prosecutor  to  raise  a  new  libel; 
and  also  ordained  her  tp  be  recommitted  u^^ti}  liberated  in  due 
course  of  law. 

Elizabeth  McDonald  or  Hamilton,  fropoL  the  prison 
of  Ayr,  was  indicted  and  accused  of  the  crime  of  theft, 
aggravated  by  previous  conviction,  In  so  fab  as  she 
stole  three  pair  of  boots  from  certain  specified  premises  in 
the  parish  of  Dundonal4  and  shire  of  Ajn:,  on  the  IQth  or 
11th  dq-y  of  July  1880.  There  were  four  previous  con- 
victions libelled,  the  three  first  being  before  the  Sheriff 
and  a  jury,  and  the  last  before  the  Circuit  Court  at  Ayr. 

The  panel  having  pleaded  not  guilty,  was  remitted  to  the 
knowledge  of  an  assize,  and  after  the  jury  had  been  empan- 
nelled and  sworn,  but  before  any  evidence  had  been  led, 

3alv£SSN,  for  the  panel,  stated  that,  in  conseqaence 
of  indisposition,  she  was  not  then  in  a  fit  state  to 
give  instructions  for  her  defence,  or  to  stand  her  trial 
In  support  of  this  he  called  as  witnesses  Robert  Dobie, 
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M.D.,  Ayr,  and  William  John  Naismith,  M.D.,  Ayr,    1880. 
who  having  examined  the  panel  in  the  dock,  after  being  gYi^^ui 
duly  sworn,  deponed : —  Macdonaid 

(1.)  Dr.  DoBiE. — ^I  know  the  paneL     I  examined  her  on  Tuesday  — '- 

or  Wednesday  last.  I  saw  her  vomiting.  That  is  a  symptom  which  sept  's. 
can  be  feigned.  {Stcttes  instances,)  Her  state  is  one  of  debility ;  but  she  Theft, 
is  able  to  make  herself  appear  worse  than  she  really  is.  She  is  quite 
able  to  plead.  {Feels pidse  on  suggestion  of  Counsel)  The  pulse  is  good 
for  a  person  of  her  age.  My  examination  of  her  just  now  does  not  lead 
me  to  modify  the  opinion  I  have  given.  96  beats  of  pulse  does  not  indi- 
cate a  high  state  of  excitement.  It  is  the  character  of  the  beat,  not  the 
number,  on  which  we  proceed  in  forming  opinions  on  such  matters. 

(2.)  Dr.  J.  Naismith.—  I  made  report  now  shown  me.  That  is 
a  true  report.  I  have  again  examined  her,  and  consider  her  quite 
as  fit  to  instruct  her  counsel  as  she  was  in  August.  She  is  quite 
fit  mentally  to  do  so,  though  feeble.  Pulse  over  100  just  now.  She  is 
euffering  from  nervousness.  She  is  not  able,  I  think,  to  instruct 
Counsel  owing  to  combination  of  mental  and  physical  weakness.  I 
vas  of  this  opinion  on  the  10th  of  August.  She  is  still  feigning 
illness. 

Cross-examined  by  Advocate-Depute, — When  1  questioned  her 
she  refused  to  answer,  and  feigned  illness,  in  August ;  but  she  appeared 
to  answer  to  an  officer  in  the  room  quite  coherently  when  I  was  not 
present.  I  heard  her.  She  is  able  to  understand  that  she  is  charged 
with  theft,  and  she  can  speak  if  she  chooses ;  but  I  don't  think  she 
is  fit  to  make  any  coherent  statement. 

Lord  Mure  having  thereupon  intimated  his  opinion 
that  the  panel  was  not  in  a  fit  condition  to  be  tried  at 
present,  some  discussion  took  place  as  to  the  procedure 
to  be  followed  in  the  circumstances,  in  the  course  of 
which  the  following  precedents  were  referred  to: — 
Macdonald's  Grim.  Law,  p,  462 ;  Hume,  vol.  ii.,  Bell's 
Notes,  p.  300,  and  case  of  Mctdntyre  quoted  there; 
M'Queen  v.  Henderson,  High  Court,  25th  July  1849, 
J.  Shaw's  Reports,  p.  252. 

The  following  Interlocutor  was  ultimately  pro- 
nounced : — 

'  Lord  Mure,  in  respect  of  the  evidence  of  the  medical 
witnesses  as  to  the  present  condition  of  the  health  of  the 
accused.  Refuses  to  allow  the  trial  to  proceed  :  Dis- 
charges the  jury ;  reserving  to  the  prosecutor  to  raise  a 
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1880.    new  libel ;  and,  on  the  motion  of  the  Counsel  for  tke 
No.  52.    panel,  ordains  her  to  be  recommitted  to  the  prison  of 
Macdonaid  AjT,  Until  liberated  in  due  course  of  law/ 
Hamilton.      The  paucl  was  .subsequently  tried  before  the  Sheriff, 
s^l%     and  sentenced  to  six  months'  imprisonment. 

^Theftr"  


HIGH    COURT. 

Present. 
Lords  Young,  CRAiomLL,  and  Adam. 

Archibald  Campbell  Lawrib  and  Othbbs,  Appellants. — 

Mackintosh. 

AGAINST 

Charles  M'Arthur,  Respondent. — A.  J,  Young, 

Statute  2nd  and  3rd  Wm.  iv.,  o.  68  (Day  Trespass  Act) — Gaki, 
Search  or  Pursuit  of — ^Trespass — Farm  Servant — Tesast— 
Babbits,  Snaring — Appeal — Summary  Prosecutions  Appeau 
Act. — The  servant  upon  a  farm — the  tenant  of  which,  his  master, 
had  permission  to  snare  rabbits — upon  examining  the  snares  of  E' 
master,  and  finding  in  one  a  hare,  which,  shortly  after  beis 
removed  from  the  snare,  recovered  and  ran  off,  set  his  dog  aiUr 
it,  which  killed  it.  Being  prosecuted  under  the  Day  Trespas 
Act  by  the  proprietor  of  the  farm,  sentence  of  not  proTen 
was  pronounced  by  the  Sheriff,  and  the  proprietor  appealed.  Held 
— dissentiente  Lord  Adam — that  in  law  the  facts  warranted  the 
judgment  pronounced ;  that  the  respondent  having  had  at  the  time 
no  purpose  of  going  in  pursuit  of  game,  there  was  no  trespass  in 
the  sense  of  the  statute  proved. 

1880.        This  was  an  appeal,  under  the  Summary  Prosecutions 

nTss.    Appeals  Act,  at  the  instance  of  Archibald  Campbell 

^others"^  Lawrie,  and  Mrs.  Eliazabeth  Margaret  Dickson,  and 

M* Arthur,  her  husbaud  as  her  administrator-in-law,  joint-proprietoR 

Hi^h  Court,  of  the  lands  of  Moss,  in  the  parish  of  Killearn  and  county 

— — — -  of  Stirling,  against  a  judgment  pronounced  by  the  Sheriff- 

substitute  at  Stirling  (Buntine),  finding  the  charge  ma 

complaint  at  the  instance  of  the  appellants  not  proven 

against  the  respondent,  Charles  M* Arthur,  farm  servant 

at  Carston  Farm,  upon  said  estate. 

The  complaint  charged  a  contravention  of  '  The  Day 
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Prespass  Act/  and  the  facts  proved  suflBciently  appear    ^^^^- 
rom  the  statement  of  Counsel.  .  ^°:  ^^-  , 

Lawne  and 

The  question  of  law  submitted  for  the  opinion  of  the    ^*^«" 
ligh  Court  in  the  Case  was,  M*Arthnr. 

*  Whether,  on  the  facts  proved,  the  respondent  was  or  ^*^ct -29'*' 
ras  not  guilty  of  trespass  in  pursuit  of  game  in  the  hay   AppeaL 
ield  mentioned  V 

Mackintosh,  for  the  appellants : — ^This  is  an  appeal 
igainst  a  judgment  of  acquittal  upon  a  charge  under 
The  Day  Trespass  Act.  The  facts,  as  stated  by  the 
Sheriff,  are,  That  the  respondent,  M'iVrthur — who  is  a 
fann-servant  residing  upon  the  farm  of  his  master, 
Robert  Buchanan,  the  tenant  of  the  farm,  and  who  had 
liberty  to  snare  rabbits, — went  upon  a  field  on  said 
Farm,  which  belongs  to  the  appellants,  on  the  day 
libelled,  and  proceeded  to  examine  the  snares  of  his 
master,  which  he  was  in  the  habit  of  doing ;  that  from 
me  of  these  he  took  a  hare,  which  seemed  to  be  dead, 
md  which  he  laid  upon  the  ground,  and  then  proceeded 
to  another  snare ;  that  he  afterwards  returned  and  picked 
up  the  hare,  whereupon  it  jumped  out  of  his  hands  and 
ran  oflf  to  an  adjoining  wood,  where  it  was  killed  by  a 
dog  which  was  with  M' Arthur,  and  which  he  set  after 
it.  The  Sheriff  found  that  the  tenant  was  in  use  to 
snare  rabbits,  and  that  the  respondent  was  employed  by 
bis  master  to  examine  the  snares  and  remove  the  rabbits, 
and  found  the  complaint  not  proven.  We  contend  that 
the  facts  amount  to  a  contravention  of  the  statute. 
Under  the  pretext  of  examining  snares  the  respondent 
pursued  and  killed  game  by  means  of  a  dog.  Although 
it  has  been  decided  that  a  tenant  cannot  be  convicted 
under  the  statute  libelled  of  committing  a  trespass  upon 
his  own  farm,  it  has  also  been  found  that  a  farm-servant, 
who  is  on  the  farm  for  a  limited  purpose,  can ;  and 
referejice  was  made  to  the  cases  of  Raper  v.  Duff,  High 
Court,  Feb.  6,  1860,  Irsr.,  vol.  iii.,  p.  529  ;  The  Duke  of 
Richmond  v.  Dempster,  High  Court,  Jan.  14, 1861,  Irv., 

vol.  iv.,  p.  10. 
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1880.        Lord  Young. — ^As  the  respondent  was  proved  to  have 
No.  53.    had  a  baby  in  his  arms  on  the  occasion,  he  could  hardly 

Lawne  and  •'  ... 

Others  j^avc  been  going  upon  a  poaching  expedition. 
M^Arthnr.  Mr.  A.  J.  YouNG,  for  the  respondent : — ^The  respondent 
^  Oct  29.*^*'  was  in  the  field  for  a  lawful  purpose — ^looking  after  his 
Appeal,  master's  snares, — and  cannot  be  held  to  have  been  guilty 
of  a  trespass  in  the  sense  of  the  statute.  He  went  with 
his  baby  on  a  Sunday  forenoon  to  the  field  libelled  to 
look  after  the  snares  while  his  wife  was  at  church.  He 
found  in  one  a  hare,  which  he  took  from  the  snare,  as  he 
was  entitled  to  do,  and  it  was  seized  by  the  keeper  after 
it  was  killed  in  the  manner  described.  The  respondent's 
setting  his  dog  upon  it,  in  the  circumstances,  could  not 
be  held  to  be  a  trespass  in  the  sense  of  the  statute,  by 
entering  or  being  upon  land  in  search  or  pursuit  of  game. 
Colder  v.  Robertson,  High  Court,  Nov.  6, 1878,  Couper, 
vol.  iv.,  p.  131.  But  this  appeal  is  also  incompetent.  It 
is  an  appeal  against  a  judgment  of  acquittal.  The 
respondent  has  tholed  an  assize.  Do  the  appellants 
propose  that  the  respondent  shall  be  tried  again  1  Blav 
V.  Mitchell  and  Another,  High  Court,  July  9,  1864,  Irv., 
vol.  iv.,  p.  545 ;  Henderson  v.  Callendar,  High  Court, 
Nov.  6,  1878,  Couper,  vol.  iv.,  p.  120. 

Lord  Young. — Is  it  the  case  that,  however  erroneous 
in  point  of  law  the  judgment  in  the  inferior  Court  may 
be,  still  it  must  stand  ?  It  may  be  that  the  result  of  a 
judgment  of  reversal  in  this  Court  would  be  that  it  would 
come  into  collision  with  the  rule  of  law  that  the  accused 
cannot  thole  a  second  assize.  But,  on  the  other  hand, 
according  to  the  terms  of  the  Summaiy  Prosecutions 
Appeals  Act,  either  of  the  parties  to  the  cause,  if  dis- 
satisfied with  the  Judges  determination  as  erroneous  in 
point  of  law,  may  appeal  thereagainst  in  the  manner 
therein  provided ;  and  to  refuse  to  entertain  eveiy  appeal 
where  the  accused  has  been  acquitted  would  be  a  deny- 
ing of  all  power  of  appeal  where  such  is  brought  for  the 
purpose  merely  of  correcting  an  erroneous  judgment 
Lord  Craighill. — This  is  a  case  under  section  1  of 
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The  Day  Trespass  Act,  and  the  question  is  whether,  as    1880. 
matter  of  law,  the  respondent  should  have  been  found    No.  63. 
guilty  of  a  contravention  of  that  section  ?    The  Sheriff  had    othen 
the  facts  before  him,  and  on  these  had  to  decide  whether  M*Ar'thttr. 
the  respondent  was,  on  the  occasion  and  in  the  particular  ^'§^^^.29  *"'' 
field  libelled,  trespassing  by  being  in  search  or  pursuit  "AppeaiT 
of  game  in  the  sense  of  the  sltatute.     I  have  come  to  the 
conclusion  that  he  has  pronounced  a  judgment  l^ith 
which  we  are  not  called  on  to  interfere.     He  has  found 
the  complaint  not  proved.     I  think  that  the  Sheriff*  was 
under  no  legal  obligation  to  fiind  the  respondent  guilty 
in  respect  of  what  had  been  proved.   The  facts  Were  such 
as  entitled  the  Sheriff  either  to  acquit  or  to  contdct, 
according  to  the  view  he  took  of  their  quality  and  quali- 
fication as  brought  out  by  the  evidence  that  was  adduced. 
I  am  therefore  for  refusing  to  sustain  the  appeal. 

Lord  Adam. — The  question  of  law  is.  Whether  on 
the  facts  found  by  the  Sheriff  the  respondent  was  guilty 
of  an  offence  under  the  Day  Trespass  Act  ?    The  facts 
being  that  the  respondent,  who  is  a  farm  servant,  had 
gone  to  the  field  in  question  on  the  Sunday  libelled  for 
pleasure,  and  that  he  proceeded  to  examine  the  snares 
of  his  master  for  rabbits,  and  that  in  one  he  found  a  hare, 
which  shortly  after  being  taken  recovered  and  ran  to- 
wards a  wood;   and  that,  while   it  was   so  running, 
he  set  his  dog  upon  it,  and  in  that  manner  killed  it 
Now,  that  the  respondent  Was  legally  in  the  field  for  a 
legitimate  purpose  cannot,  I  think,  be  stated.     It  has 
been  decided  that  it  is  no  answer  for  a  farm-servant  that 
he  is  legally  upon  land  for  a  legitimate  purpose,  and  that 
he  is  not  protected  from  a  prosecution  under  the  statute 
here  libelled  if  he  is  found  in  the  illegal  pursuit  of  game. 
The  fact  that  be  was  a  farm-servant  therefore  presents  no 
speciality  in  the  present  case ;  and  the  only  difference  be- 
tween this  case  and  the  one  in  which  it  was  so  found  is, 
that  the  legitimate  purpose  is  said  in  the  present  case  to  be 
snaring  rabbits.    Nor  can  I  see  that  the  fact  that  the  re- 
spondent used  a  dog  on  the  occasion  in  place  of  a  gun 
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1880.  makes  any  difference.  I  can  only  interpret  the  Sheriffs 
jjjjl^^*^^  language   in  one  way.     He  says  that  the  respondent 

othen  '  set  a  dog  after  the  hare  ' — that  is,  he  encouraged  it  to 
M*Arthnr.  puFsuc  the  harc ;  which  just  moans  that  the  dog  being 

^Oct^Sr*  ®^  ^^*»  *^®   ^"®  ^^  consequently  killed.      From  the 
AppML    moment  that  the  respondent  set  on  the  dog  he  was,  I 
think,  in  reality  in  pursuit  of  game.     I  am  therefore  of 
opinion  that  we  can  look  only  at  the  facts  stated  to  have 
been  proved ;  and  that,  looking  at  these,  there  was  evi- 
dence  adduced  before  the  Sheriff  in  this   case  which 
amounted  in  law  to  a  contravention  of  the  Day  Trespaa 
Act,  and  that  a  different  judgment  ought  to  have  been 
pronounced.     I  am  therefore  for  sustaining  the  appeal 
Lord  Young. — I  agree  with  Lord  Craighill  that  the 
Sheriff  was  entitled  to  acquit  in  the  case ;  and  I  would 
go  further.    I  am  of  opinion  that,  upon  the  facts  stated, 
the  Sheriff-substitute  was  not  only  at  liberty  so  to  decide, 
but  that  in  acquitting  he  acted  rightly.     The  statute  is 
entituled  *  An  Act  for  the  more  effectual  prevention  of 
trespasses  upon  property  by  persons  in  pursuit  of  game,' 
and  the  charge  against  the  respondent  is  that  he  did 
trespass  by  being  upon  the  field  in  question  *  in  searcher 
pursuit  of  game  or  of  conies ' — ^meaning  rabbits, — and  as 
regards  them  he  was  entitled  to  be  upon  the  land.    I  am 
of  opinion  that  upon  the  facts  stated  there  was  no  evi- 
dence laid  before  the  Sheriff  that  the  respondent  either 
entered  or  was  upon  that  land  for  the  purpose  of  going 
in  pursuit  of  game,  and  that  he  was  not  a  trespasser  in 
the  sense  of  the  statute.     Ho  was  not,  I  think,  a  tres- 
passer at  all.     fie  was  there  for  quite  a  different  pur- 
pose.    And  although  it  is  stated  in  the  Case  that  he  set 
his  dog  after  the  hare,  and  it  has  been  decided  that  a 
farm-servant,  who  is  upon  land  where  he  is  entitled  to 
be  for  a  lawful  purpose,  may  yet  be  upon  these  lands  for 
another  and  an  unlawful  purpose,  it  has  not  been  decided 
that  such  servant,  who  did  not  enter  the  lands  with  an 
unlawful  purpose,  committed  any  trespass  by  picking  up, 
or  even  setting  a  dog  at,  a  wounded  hare  in  eircumstancei 
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like  the  present.     The  statute  was  not,  I  think,  intended    ^^' 
to  be  directed  against  such  a  case  as  that.     That  is  not  a .  n°:  ^'-  , 

^  Lawne  and 

trespass,  in  the  sense  of  the  statute,  for  an  unlawful  pur-    o^^*" 
pose,  by  entering  or  being  upon  land  in  search  or  pursuit  M*Arthur. 
of  game.  ^^' 

The  following  was  the  Interlocutor  pronounced : —        Appeal. 

'Edinburgh,  29th  October  1880. — ^The  Lords  Com- 
missioners of  Justiciary  having  considered  this  Case,  and 
heard  Counsel  for  the  parties,  Dismiss  the  appeal :  Affirm 
the  determination  of  the  inferior  Judge :  Find  the 
respondent  entitled  to  expenses,  which  modify  to  seven 
guineas,  for  which,  and  one  guinea  as  the  dues  of  extract, 
decern  against  the  appellants.' 

Agent  for  Appellant— J.  CrrystaL,  Writer,  Stirling. 
Agent  for  Kespondent— Hsnrt  Buchan,  8.S.O. 


Present. 

Lords  Youko,  Cratohill,  aud  Adam. 

David  Jack,  Appellant — Mackintosh 

AGAINST 

Thomas  Campbell,  Eespondent — James  Reid* 

Cruelty — Statute  13th  and  14th  Vict.  o.  92,  sec.  1  (Prerention  of 
Cruelty  to  Animals  (Scotland)  Act  1860— Wanton  Cruelty— Shoot- 
ing A  Dog  trespassing  and  disturbing  Game  — Expenses.-^ 
A  coachman  in  the  emplojinent  of  the  proprietor  of  a  field  having 
followed  a  dog  trespassing  in  the  field  in  pursuit  of  a  rahhit,  shot  at 
and  hit  the  dog  when  within  five  yards  of  it,  the  gun  heing  loaded 
with  Ko.  4  or  5  shot ;  and  the  dog  ultimately  recovered,  hut  suffered 
much  pain  for  a  considerahle  time.  Upon  heing  prosecuted  and  con- 
victed upon  a  charge  of  '  wanton  cruelty,'  under  the  Provention  of 
Cruelty  to  Animals  (Scotland)  Act,  the  coachman  appealed.  Held, 
on  appeal,  that  the  enactment  in  the  Statute  has  reference  prin- 
cipally to  the  mode  of  doing  the  act,  and  that  the  shooting  of  the 
dog  was  not  in  the  cruel  manner,  or  with  the  cruel  intent  or  pur- 
pose necessary  to  constitute  wanton  cruelty  in  the  sense  of  the 
Statute,  and  the  appeal  sustained. 

Observed  per  Lord  Young,  that  the  expenses  decerned  for,  (£4,  48.  6d.) 
in  the  inferior  Court  were  utterly  extravagant. 

This  was  an  appeal  to  the  High  Court,  at  the  instance 
of  David  Jack,    coachman,    Chapelhouse,   Barrhead, 


Oct  29. 
Appeal. 
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1880.    against  a  conviction  and  sentence  pronounced  in  the 
^/ack'    Justice  of  Peace  Court  at  Paisley,  convicting  Hm  of 
CanTbeii  ^^^^^^Jf  ^^^  Sentencing  him  to  pay  a  fine  of  ten  shillings 
High  Court,  *u^  sixpence,  with  four  pounds  four  shillings  and  six- 
pence of  expenses,   upon  -a  complaint  at  the  instance 
of  Thomas  Campbell,  Procurator-fiscal  of  Court,  charg- 
ing an  ofience  against  the  Prevention   of  Cruelty  to 
Animals  Act,  13th  and  1 4th  Vict.  c.  92.  sec.  1.^ 

In  so  far  as.  on  or  about  the  24t1i  day  of  July  1880,  in  a  field  st 
Chapelhouse,  he  did  cruelly  illtreat,  abuse,  or  torture  a  dog,  bj  dis- 
dhargiug  at  it  from  a  gun  a  quantity  of  snlall  shot,  which  took  effect 
in  its  hind  quarters,  causing  it  severe  pain  and  suffering. 

The  facts  as  stated  in  the  Case  were  : — 

On  14th  July  dertain  persons  were  bathing  in  a  bum  bounded  oa 
one  side  by  the  grounds  of  Chapelhouse.  A  valuable  collie  dog 
belonging  to  one  of  them  followed  him  into  the  bum,  and  after  nis- 
liing  about  for  some  time  jumped  out  on  the  said  Chapelhouse  lands, 
and  ran  about  shaking  and  drying  itself.  A  rabbit  started,  asd 
the  dog  gave  chase.  The  rabbit  got  into  a  hole,  and  the  dog  steed 
and  scraped  at  the  mouth  of  the  hole.  The  dog's  master  repeated!' 
called  it  back,  but  it  did  not  come.  In  a  short  time  the  appelkot 
Jack,  who  was  coachman  at  Chapelhouse,  came  down  the  field  tovaift 
the  dog  with  a  gun,  and  when  about  five  yards  from  the  dog  be  took 
aim  and  fired  at  it.  The  dog  then  went  to  the  burn  and  crossed  it  with 
evident  pain.  It  then  lay  down  near  the  burn,  and  the  witnesses  toc^ 
it  home  with  difiiculty,  and  it  tried  to  lie  down  repeatedly  on  the  way. 

Further,  it  was  stated  that  the  dog  was  stUl  in  great  pain  when  the 
case  came  on  for  trial — ^a  considerable  time  after  it  was  shot ;  thattbe 
shot  used  was  ordinary  No.  4  or  5  shot ;  and  that  at  the  place  where 
the  dog  was  shot  there  were  brambles  and  other  cover  for  game. 

The  question  of  law  for  the  Court  was  : — '  In  the  cir 
cumstances  pfroved,  was  the  defender  liable  to  conviction 
under  the  Act  founded  on  V 

^  Statute  13th  and  14th  Vict.  c.  92  (Prevention  of  Craelty  to 
Animals  Act),  section  1,  provides — *  Whereas  it  b  expedient  to  pn> 
Tent  wanton  oruelty  in  the  treatment  of  horses,  cattle,  and  other 
domestic  animals  in  Scotland,  be  it  therefore  enacted  that  any  persoi 
who  shall  from  and  after  the  passing  of  this  Act  cruelly  beat,  ill-treat) 
over-drive,  abuse,  or  torture,  or  cause  or  procure  to  be  cruelly  beaten, 
ill-treated,  over-driven,  abused,  or  tortured,  any  animal,  shall  \* 
guilty  of  an  offence,  and  shall,  for  every  such  ofience,  be  liable  to  & 
penalty  not  exceeding  £5.' 
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Mackintosh,  for  the  appellant,  having  stated  the  facts,    ^^^^' 
pointed  out  that  it  was  wanton  cruelty  bhlj  which  was    No.54. 
struck  at  by  the  statute,  viz.,  as  was  contended,  cruelty  ^   ^'  „ 
Without  reason  and  for  the  purpose  of  causing  suffering.  High  coun 
Cornelius  v.  Grant,  High  Court,  June  8,  1880,  Couper,  _otL^* 
vol.  iv.  p.  327.     That  it  was  clear  from  the  statement  of 
the  case  that  the  dog  was  trespassing,  and  that  th6  ac- 
cused wished  to  kill  it  outright,  and  with  as  little  pain  as 
possible.     It  was  contended  that  his  act  in  firing  at  it 
could  not  therefore  be  said  to  amount  to  cruelty  in  the 
sense  of  the  statute.    That  he  ought  not,  therefore,  to  have 
been  convicted,  and  that  his  appeal  should  be  sustained. 

James  Reid,  for  the  respondent — ^The  Magistrates 
have  declared  that  the  quality  of  the  fiacJts  ^hich  were! 
laid  before  them  amounts  to  wanton  cruelty,  and  it  is  for 
the  appellant  to  show  that  they  are  inconsistent  with  that 
finding,  which  he  has  failed  to  do.  The  act  complained 
of  is  consistent  either  with  an  intention  t6  kill  or  not  to 
kill  the  dog,  and  in  either  case  it  was  wanton,  beCdus^ 
unnecessary.  The  dog  might  have  been  driven  away 
with  stones  without  firing  at  it.  The  proper  remedy  was 
an  action  either  of  damages  or  of  interdict.  If  the  shot 
was  fired  in  order  to  injure  only,  the  act  clearly  falla 
within  the  statute  ;  and  if  the  charge  of  shot  was  sinall, 
as  the  result  of  the  appellant's  act  seems  to  indicate,  it 
shows  that  that  was  his  intention,  and  that  he  did  not 
intend  to  kill.  At  all  events  the  presumptions  are  sucll 
as  to  prevent  his  being  heard  to  plead  that  he  intended 
to  kill  the  dog.  The  act  was  an  unlawful  act,  and  d 
man  is  liable  criminally  for  the  result  of  such  an  act.  It 
is  not  his  intention  at  the  time  which  is  to  be  had  re- 
gard to  in  judging  of  his  criminality,  but  the  consequences 
of  the  act ;  and  if  one  consequence  is  as  probable  ad 
another,  he  is  liable  for  the  necessary  or  possible  conse- 
quences. If  the  act  ivas  done  With  the  intention  to  in- 
jure, it  amounts  undoubtedly,  we  contend,  to  wanton 
cruelty  in  the  sense  of  the  statute ;  and  if  it  was  dond 
with  the  intetition  to  kill,  the  appellant  is  also  liable.- 

VOL.  IV.  z 
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1880.    Powdl  T.  Knight,  May  22,  1878,  38  L.  T.  p.  607,26 
^jiJlf'    ^-  ■^-  (Q^-  ^O  P-  ''21.     In  that  case  the  act  complaiDed 
Campbell-  ^^  ^^  ^^  *^^  shooting  of  a  dog,  which,  in  the  circum- 
Hiffh  coort,  stances  of  the  case,  was  admitted  to  be  lawful ;  but  it 
.^^^'    was  distinctly  held  that  if  the  act  had  been  an  unlawful 
act,  the  appellant,  who  was  the  defendant  in  the  complaint, 
would  have  been  liable  as  being  guilty  of  wanton  cruelty. 
Lord  Adam. — ^This  is  an  appeal  against  a  conviction 
obtained  before  the  Justices  of  the  Peace^  upon  a  com- 
plaint under  the  Prevention  of  Cruelty  to  Animals  Act. 
The  facts  stated  are  that   the   appellant,  a  coachman, 
who  acted  also  as  gamekeeper,  at  Chapelhouse,  near 
Barrhead,  while  so  acting  found   a  dog    (which  was 
with  a  boy  who  was  bathing  in  the  neighbourhood  at 
the  time)  in  the  act  of  pursuing  a  rabbit,  and  when 
within  five  yards  of  the  dog,  which  was  scraping  at  the 
hole  of  a  rabbit  at  the  time,  he  fired  at  and  wounded 
the  dog.     I  am  far  from  saying  that  that  was  a  justifi- 
able and  proper  act  in  the  ciicumstancesw     If  he  had 
wished  to  scare  the  dog  from  the  ground  he  might  have 
made  tise  of  stones,  or  have  done  so  in  some  simiJajr  way< 
But,  instead,  he  fired  at  it — ^not  with  the  result  that 
might  have  been  expected  from  its  proximity  when  he 
fired ;  the  result  was  not  death,  but  the  serious-  wound- 
ing of  the  dog.     He  was  brought  before  the  Justices 
upon  a  complaint  under  the  above  statute,  and  having 
been  convicted  he  now  appeals ;  and  the  question  is, 
Whether  his  act  in  so  firing  at  the  dog  amounts  to 
wanton  cruelty  in  the  sense  of  the  statute  ?     It  appears 
to  me  that  the  act  was  not  of  that  character,  and  that 
the  conviction  is  not  therefore  well  founded.     The  fact 
that  it  was  an  act  which  itself  inflicted  pain  is  no  reason 
for  saying  that  it  amounted  to  wanton  cruelty^    The 
enactment  in  the  Statute  has  reference  principally  to  the 
mode  in  which  the  thing  is  done.     There  was  nothing 
eruel  here  in  the  manner  in  which  the  act  was  done.  It 
waa  done  in  the  only  way  in  which  it  could  be  done, 
and  the  only  probable  result  was  that  the  dog  would  be 
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killed.   That  only  illustrates  the  nature  of  the  act.   If  he    ^^• 
had  killed  the  dog  it  would  have  been  difficult  to  see    ^^J^' 
wherein  the  wanton  cruelty  consisted.     And  although  c,in^t)feiL 
he  did  not,  I  do  not  think  that  there  was  at  the  tiine  in  High  court, 
the  appellant's  mind  that  cruel  intent  which  is  requisite 
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to  constitute  the  offence.  It  Ivas  not,  I  think,  done  with     ^ 
that  cruel  purpds^  which  constitutes  wanton  cruelty  in 
the  sense  of  the  statute. 

Lord  Craighill  concurred. 

Lord  Young  also  concurred,  and  said,  I  wish  td 
notice  one  point  that  has  not  been  remarked  Upon.  I 
find  that  the  Justices  who  heard  the  case  have  imposed 
a  fine  of  10s.  6d.,  with  £4,  4s.  6d.  of  expenses.  Now^ 
had  the  case  been  never  so  well  founded^  it  was  utterly 
extravagant  to  decern  for  such  costs.  One  constantly 
sees  things  of  this  kind  reported  in  such  cases,  and  I 
think  it  proper  to  notice  that,  in  my  opinion,  it  is  quite 
extravagant  to  find  for  £4,  4s.  6d.  of  expenses  against 
a  man  for  shooting  a  dog. 

The  following  was  the  Interlocutor' : — ^ 

*  Edinburgh,  29th  October  1881. — Having  considered 
this  Case,  and  heard  Counsel  for  the  parties.  Sustain  thei 
appeal :  Reverse  the  determination  of  the  Justices :  Find 
the  appellant  entitled  to  expenses,  wliich  modify  to  three 
guineas,  for  which,  and  one  guinea  as  the  dues  of  extract, 
decern  against  the  respondent.' 

Agent  for  the  Appellant— John  IfARTiir,  W.-S; 
Agent  for  the  Uespondent—JOBM  Macfhxbson,  W.S; 


Present; 
LoBDB  YouNO,  CBAiomLL^  and  Adam; 

Nbil  Blaib,  Suspender. — M^Eechme. 

AGAIKST 

Jomf  Campbbll  M'Clullioh,  Bespondent — Jt,  J.  Reid. 

SUBPBVBION — COMPVTSNOT — ^PbOOBDUBB  —  BeLEYANOT  —  SpBCTFIOA- 
TlOir,  WaITT  6f — f  INDIKQ  OF  L08T   PrOPBRTT — APPROFWATlOir— 
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1880.         Steal  Ain>  THErruousLT  Awat  Takb. — A  penon  baTing  been 
NoTIs.         convicted  before  the  Sheriff  and  a  jury  upon  a  criminal  libel, 
Blair  vhich  was  found  relevant  at  the  first  diet  without  objection,  brougU 

M«ClulUch.      a  Bill  of  Suspension  before  the  High  Court,  on  the  ground  that  the 
High  Court,     libel  was  irrelevant,  in  respect  that,  while  it  charged  the  theft  of 
Oct.  29.         property  found  by  the  accused,  it  omitted  to  allege  that  at  the  time 
8u8p.&  Lib.      q£  finding  the  accused  feloniously  appropriated  it  to  his  own  uses 
and  purposes.     Held  that  the  objection  not  having  been  stated 
before  the  Sheriff  it  could  not  be  entertained  by  the  High  Court 
upon  a  Bill  of  Suspension,  which  was  refused  accordingly. 
Opinions,  per  Lords  Yonng  and  Adam,  that  the  libel  contained  a  re- 
levant charge  of  theft,  and  that  the  words  '  wickedly  and  feloniously 
steal  and  theftuously  away  take  *  implied  that  the  articles  had  been 
appropriated  to  the  uses  and  purposes  of  the  accused. 

This  was  a  Bill  of  Suspension  and  Liberation  at  the 
instance  of  Neil  Blair,  labourer,  Kilmichael,  in  the 
parish  of  Glassary,  and  county  of  Argyll,  against  a  con- 
viction and  sentence  pronounced  by  the  Sheriff-Substitute 
at  Inveraray  (Campion),  upon  a  criminal  libel  at  the  in- 
stance of  John  Campbell  M'Clullich,  the  Procurator- 
fiscal.    The  libel  charged  Blair  with  the  crime  of  theft, 

In  so  fab  as,  on  (date),  on,  at,  or  near  the  public  road  which  leads 
from  Afdrishaig  to  Inyemeil,  both  in  the  parish  of  South  Knapdale 
and  county  of  Argyll,  and  at  that  part  of  said  road,  &c.,  the  place 
being  more  particularly  to  the  complainer  unknown,  the  said  Ktil 
Blair  being  then  assisting  in  wheeling  a  barrow  between  said  last- 
mentioned  places,  in  which  was  placed  a  coat  confaiuinf  the  pocket- 
book  with  its  contents  after  libelled,  the  said  Keil  Blair  did  wickedlf 
and  feloniously  steal,  and  theft\;ously  away  take,  from  the  said  coat 
or  barrow,  a  Pocket^ Book,  and  Six  or  thereby  Bank  or  Banker's  Notes 
for  One  Pound  Sterling  each,  the  property  or  in  the  lawful  possession 
of  James  Hannah,  a  contractor,  now  or  lately  residing  at  Tighinleckao, 
in  the  parish  of  North  Knapdale  and  county  aforesaid  :  Or  othxritise, 
the  said  Pocket-Book,  with  the  contents,  baring  fallen  from  said  bar- 
row, was,  time  and  place  above  libelled,  picked  up  by  the  said  Neii 
Blair,  he  well  knowing  the  same  to  be  the  property  of  the  said  James 
Hannah,  and  he  did,  time  and  place  above  libelled,  or  in  some  other 
place  in  the  village  of  Ardrishaig  foresaid,  or  in  the  village  of  Loch- 
gilphead, in  the  parish  of  Glassary,  the  place  being  more  particularlj 
to  the  eomplainer  unknown,  wickedly  and  felonioudy  steal,  and 
theftxumaly  dway  take,  the  said  Pocket -Book  and  Six  or  therebj 
Bank  or  Banker^s  Notes  for  One  Pound  Sterling  each,  the  propertj 
or  in  the  lawful  possession  of  the  said  James  Hannah  :  And  the  aaiJ 
Neil  Blair  having  been  apprehended,  &a 
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Having  been  served  with  the  above  libel,  Blair  ap-  ^^^• 
peared  and  pleaded  not  guilty  at  the  first  diet  before  the  *^-^*5. 
SheriflP,  on  18th  September  1880,  and  no  objection  hav-     ^^    ^ 

,  111-  M*CJ«lIioh. 

mg  been  taken,  the  usual  interlocutor  finding  the  libel  ^.  ^^^^  ^ 
relevant  was  pronounced.  At  the  second  diet,  on  7th  Octo-  J^-_^_ 
ber  thereafter,  the  Jury,  after  trial,  found  him  guilty  of  ®'**p-*^***- 
the  second  charge  libelled,  but  recommended  him  to  the 
leniency  of  the  Court,  and  he  was  sentenced  to  three 
months'  imprisonment. 

He  thereupon  presented  the  present  Bill,  in  which  it 
was  pleaded: — The  sentence  complained  of  should  be 
suspended,  and  liberation  granted,  with  expenses,  as 
craved,  in  respect  that  the  second  or  alternative  charge 
of  which  the  complainer  was  convicted  was  not  relevant, 
and  does  not  amount  to  the  crime  of  theft,  or  to  any 
crime  according  to  the  law  of  Scotland. 

M'Kechnie,  for  the  suspender — The  second  alterna- 
tive charge  was  irrelevant.  It  charges  the  complainer 
with  finding  the  article  libelled,  a  pocket-book,  on  the 
high  road  specified,  which  he  knew  to  be  the  property  of  a 
person  named,  and  with  then  and  there  picking  it  up  and 
stealing  it.  There  is  no  averment  that  after  finding  the 
pocket-book  the  complainer  wickedly  and  feloniously 
appropriated  it  to  his  own  uses  and  purposes.  The  charge 
implies  that  the  picking  up  and  finding  of  the  article 
was  an  act  of  theft.  Peter  Smith,  Glasgow,  Jan.  9,  1836, 
Swint,  vol.  i.  p.  27  ;  Jane  Pye,  Perth,  Oct.  3,  1838, 
Swint,  vol.  ii.  p.  187 ;  Angus  M'Ki7inon,  High  Court, 
May  25,  1863,  Irv.  vol.  iv.,  p.  398.  The  objection  did 
not  come  too  late — Clendimien  v.  Rodger,  High  Court, 
Dec.  2,  1875,  Couper,  vol.  iii.  p.  171  ;  Mitchell  v.  Mao 
Watt,  High  Court,  Feb.  3,  1871,  Couper,  vol.  ii.  p.  13. 

Lord  Young. — ^The  libel  says  that  having  picked  up 
the  pocket-book  the  complainer  then  and  there  stole  it 
and  theftuously  away  took  it.  Does  not  that  mean  that 
he  appropriated  it  \  There  can  be  no  theft  without  ap- 
propriation. 

J.  J.  Reid,  for  the  respondent,  contended  that  the 
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1880.    words  *  wickedly  and  feloniously  steed,  and  theftuously 

nTm.    atvay  take,"  covered  and  included  appropriation ;  and 

«.       that  the  question  as  to  when  and  how  the  appropiation 

^-^  took  place  was  a  question  for  the  Jury.     Mary  Bdd  or 

Oct  29.  Whiteside  and  others.  High  Court,  Mar.  3,  1836,  Irv. 
Suva  Lib.  vol.  ii.  p.  393  ;  John  Oihson,  Glasgow,  Dec.  27,  1842, 
Broun,  vol.  i.  p.  498.  The  objection  came  too  late,  and 
should  have  been  taken  before  the  Sheriff  at  the  first  diet 
Statute  16th  and  17th  Vict.  c.  80,  sect.  35  (Sheriff 
Courts,  Scotland,  Act,  1853) ;  Smith  v.  Lothian,  High 
Court,  March  21,  1862,  Irv.  vol.  iv.  p.  170. 

Lord  Craighill. — In  this  case  there  are  two  ques- 
tions. The  first  arises  on  the  objection  of  the  respondent 
to  the  competency  of  the  suspension — ^that  is,  the  ques- 
tion whether  the  case  can  now  be  received  1  The  facta 
are,  that  the  appellant  was  served  with  an  indictment ; 
that  he  took  no  objection  to  it  at  the  pleading  diet; 
that,  at  the  subsequent  diet,  he  pleaded  not  guilty,  and 
that,  after  evidence,  the  jury  found  him  guilty;  and 
that  he  was  sentenced  to  a  period  of  imprisonment  on  the 
second  alternative  pharge.  And  now  the  appellant  says 
that  this  sentence  should  be  quashed  because  the  libel 
was  irrelevant,  and  that  the  conviction  should  in 
consequence  be  set  asifie.  Now,  if  he  had  set  forth 
in  the  suspension  that  the  libel  was  ambiguous  in  the 
sense  contended  for,  and  that  nothing  more  had  been 
laid  before  the  jury  by  evidence  than  the  finding  of  a 
pocket-book  which  had  been  dropped  upon  the  road,  I 
'^ould  not  have  been  disposed  to  confirm  the  conviction. 
But  when  the  libel  sets  forth  that  the  suspender  stole 
and  theftuously  away  took  the  pocket-book — and  it  is 
not  denied  that  there  was  such  evidence  adduced  as 
clearly  established  that  the  book  was  appropriated,  and 
abundantly  warranted  an  allegation  of  appropriation  in 
|;he  libel, — I  do  not  think  that  it  stands  to  reason,  or  is 
ponsistent  with  practice,  that  we  should  allow  review  of 
the  case  now ;  for,  if  we  did,  the  result  would  be  to 
give  every  person  in  this  position  two  chances.    He 
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would  state  no  objection  to  the  relevancy  of  the  libel,    1^- 
and  first  take  his  chance  with  a  jury  on  the  facts,  and    No.  55. 
then,  if  convicted,  he  would  come  here  for  the  opinion  „  ^j'- ..  r 
of  the  Court  on  the  question  of  relevancy.     1  think,  j^.  ^  ^^^^^ 
therefore,  that  no  objection  having  been  stated  at  the  _™iH?l-_ 
first  diet,  and  it  not  being  now  pretended  that  there  was  s«*p-*^»^- 
not  evidence  of  appropriation  sufficient  to  satisfy  the 
jury,  we  must  refuse  this  suspension.     What  we  might 
have  done  with  regard  to  the  other  objection,  namely, 
that  there  are  no  words  setting  out  that  the  accused 
appropriated  the  article  to  his  own  uses  and  purposes,  I 
do  not  think  it  necessary  to  say.     I  should  require  time 
to  consider  that  objection. 

Lord  Adam. — I  agree  with  your  Lordship  in  thinking 
that  this  objection  to  the  relevancy  comes  too  late.  I 
am  far  from  saying  that  in  every  case,  because  an  indict- 
ment is  found  relevant  in  the  inferior  Court,  all  inquiry 
in  this  Court  would  on  that  account  be  excluded.  If 
the  Case  had  disclosed  that  the  accused  was  convicted 
of  what  was  not  a  crime,  or  that  such  an  error  was  com- 
mitted as  amounted  to  a  practical  denial  of  justice,  I 
think  review  by  this  Court  would  have  been  competent. 
But  the  only  objection  in  the  present  case  is  that  there 
was  insufficient  specification  in  the  libel,  in  respect  of  the 
absence  of  the  statement  that  the  accused  appropriated 
the  article,  said  to  have  been  stolen,  to  his  own  uses  and 
purposes.  That  is  just  an  objection  of  want  of  specifi- 
cation, and  comes  too  late.  If  it  were  sustained,  the 
accused,  before  inferior  Courts,  would,  as  Lord  Craighill 
has  pointed  out,  in  all  ciises  lie  back  and  take  their 
chance  before  a  jury  upon  the  facts,  and  then,  if  con- 
victed, take  objections  of  this  kind,  and  in  this  form, 
before  this  Court,  which  the  prosecutor  was  entitled  to 
have  had  the  opportunity  of  answering  at  the  outset  of 
the  case.  If  it  were  necessary  to  decide  the  objection  to 
the  relevancy  raised,  I  confess  I  would  feel  a  difficulty 
in  seeing  what  words,  in  addition  to  the  words  *  steal 
and  theft uously  away  take,'  are  needed.      It  seems  to 
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1880.    me  that  these  words  necessarily  imply  appropriation, 
No.  56.    and  that  to  require   any  such   words  in  addition  as 

Blair 

V.       appropriate  to  his  own  uses  and  purposes  is  very  like 

— '■ demanding  the  same  thinjo:  twice  over.     However,  look- 

Oct. 29.  'ing  to  the  case  of  M'Kinnon  (Irv.,  vol.  iv.,  p.  398)  aad 
SMp.4Lib.the  other  cases  quoted,  I  am  not  prepared  to  give  an 
opinion  upon  the  point. 

Lord  Young. — I  also  concur.  I  wish  only  to  say  that 
I  do  not  think  this  is  a  case  of  finding  lost  property  at 
all.  The  prisoner  is  said  himself  to  have  been  in  charge 
of  the  property,  in  this  sense  at  least,  that  he  was  asked 
by  the  owner  of  it  to  assist  him  to  wheel  a  barrow  con- 
taining ;  it  and  the  prosecutor  says  he,  at  a  certain  time 
and  place,  wickedly  and  feloniously  stole  and  took  it 
away  out  of  the  barrow  or  from  the  road,  to  which  it  had 
fallen,  and  stole  it.  That  is  not  a  case  of  theft  of  lost 
property  at  all,  and  therefore,  without  reference  to  the 
cases  quoted,  1  should  have  found  the  libel  relevant. 
Without  reference  to  the  decisions,  I  have  no  doubt  on 
that  point.  I  concur  in  thinking  that,  at  all  events,  the 
objection  is  too  late. 

I  also  wish  to  s^y  that  I  should  not  willingly  read 
any  indictment  agf  meaning  that  the  public  prosecutor 
intended  to  charge  ag  theft  the  mere  finding  of  lost  pro- 
perty ;  that  would  be  ext|:avagant.  But  I  do  not  think 
it  necessary  to  add  to  the  word  *  steal '  that  the  accused 
appropriated  the  article  to  his  own  use.  The  judgment 
on  relevancy  in  the  case  of  Maddnnon^  quoted,  was  that 
a  man  who  found  property  naight  there  and  then  steal 
it,  and  that  whether  he  did  or  did  not  would  depend  on 
the  question  of  fact  whether  he  wickedly  and  feloniously 
appropriated  it.  That  is  the  criterion  of  theft  in  all 
cases.  The  crime  is  incapable  of  commission  except  by 
taking  and  appropriating  an  article,  and  when  the  pro- 
secutor says  *  stole '  he  means  everything  necessary  to 
stealing,  and  above  all  that  universal  requisite  appropri- 
ation. The  man  who  takes  an  article  out  of  another's 
pocket  does  not  steal  unless  he  appropriates  the  article: 
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he  might  only  be  perpetrating  a  foolish  joke.     The  pro-    1880. 
secutor  avers  appropriation  by  averring  theft ;  so,  on  the    No.  55. 
logic  of  the  cases  quoted  to  us,  I  do  not  understand  the        r. 
use  of  adding  words  expressing  what  is  meant  by  theft.  -— — — ' 
Appropriation  is  implied  in  every  charge  of  theft.     But    ^c^.  29.  ' 
I  agree  that  there  is  here  no  case  requiring  us  to  contro-  s«»p* ^*>- 
vert  the  case  of  Mackinnon  and  the  others  quoted,  and  I 
therefore  do  no  more  than  indicate  my  doubt  on  the 
point. 

The  following  was  the  Interlocutor : — 
*  Edinburgh,  29th  October  1880. — The  Lords  Com- 
missioners of  Justiciary  having  considered  this  bill,  and 
heard   Counsel   for   the   parties.  Refuse   the   bill,  and 
decern.' 

Agent  for  the  Suspender— John  Gill,  S.S.C. 
Agent  for  the  lieepondent— Ceown-Aobnt. 


Present, 
Lords  Young,  Craighill,  and  Adam. 

William  Brown,  Appellant. — Mackintosh. 

AGAINST 

WiLUAM  Erame,  Bespondent. — Dujidaa  Grant. 

Statute  35th  and  36th  Yio.,  0.  62,  sec.  70  (Education,  Scotland, 
Act,  1872)— Statute  418T  and  42nd  Vic,  c.  78  (Education,  Scot- 
land, Act,  1878) — Education — School — Scholars,  Half-Timb  — 
Statute,  41bt  Vic,  c.  16,  sec.  24  (Factory  and  Workshops,  Scot- 
land, Act,  1878) — Children,  Employment  op  —  Sheriff. — A 
parent  having  sent  his  son,  between  10  and  11  years  of  age,  to 
school  as  a  half-time  scholar,  and  employed  him  in  his  weaving 
shop  at  home  without  having  obtained  a  weekly  certificate  of 
attendance  fiom  the  teacher  of  a  recognised  and  efficient  school,  in 
terms  of  section  24  of  The  Factory  and  Workshop  Act,  1878  (4 1st 
Vic,  c  16),  was  prosecuted  under  section  70  of  the  Education  Act 
of  1872  for  failure  to  provide  his  son  with  elementary  education; 
and,  on  being  acquitted,  the  prosecutor  appealed.  Held  that  the 
question  whether  the  parent  had,  in  the  circumstances,  been  guilty 
of  an  offence  within  the  meaning  of  said  section  was  a  question  of 
fact,  and  that  the  judgment  of  the  High  Court  of  Justiciary  could 
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1880.  not  be  substituted  for  that  of  the  Sheriff;  and  the  appeal  dis- 
NoTse.  missed.  Observed,  also,  that  the  provision  in  said  section  ought 
Brown         ^  |j^  tenderly  administered. 

Fnme. 

HighConrt,  This  was  a  Case  on  appeal,  under  The  Summaiy  Prose- 
cutions Appeals  Act,  at  the  instance  of  William  Browx, 
Solicitor,  Hamilton,  prosecutor  appointed  by  the  School 
Board  of  the  parish  of  Avondale,  in  terms  of  the  Educa- 
tion (Scotland)  Act,  1872,  section  70,  against  a  judgment 
of  one  of  the  Sheriflf-substitutes  for  Lanarkshire,  at 
Hamilton  (Birnie),  assoilzieing  the  respondent,  William 
Frame,  a  weaver  at  Strathaven,  from  a  complaint  at 
the  appellant's  instance,  charging  Frame  with  failing  to 
provide  elementary  education  for  his  child. 
The  following  was  the  Case  on  appeal : — 

This  is  a  cause  brought  under  '  The  Education  (Scotland)  Acta 
1872  and  1878,'  and  *  The  Summary  Procedure  Act,  1864,'  by 
William  Brown,  solicitor,  Hamilton,  prosecutor  appointed  bj  tbe 
School  Board  of  the  Parish  of  Avondale,  in  terms  of  *  The  EducaUon 
(Scotland)  Act,  1872,'  section  70,  against  William  Frame,  weaver, 
residing  at  Low  Balgreen,  Strathaven,  wherein  the  said  William 
Frame  was  charged  with  having  been  guilty  of  an  offence  within  the 
meaning  of  *"  The  Education  (Scotland)  Act  1872,'  in  so  far  as  that 
he  had  been  and  was  grossly  and  without  reasonable  excuse  failing 
to  discharge  the  duty  of  providing  elementary  education  for  his  child, 
Alexander  Frame,  who  was  between  five  and  thirteen  years  of  age, 
whereby  the  said  William  Frame  was  liable  to  a  penalty  not  exceed- 
ing twenty  shillings,  or  to  imprisonment  not  exceeding  fourteen  days, 
and  in  expenses  not  exceeding  twenty  shiUings,  and  wherein  the 
Sheriff  was  craved  to  convict  him  of  the  aforesaid  contravention,  aud 
to  adjudge  him  to  suffer  the  penalties  provided  by  the  Act. 

The  following  facts  were  admitted,  viz.  :— 

1.  That  the  child  was  attending  school  as  a  half-time  scholar. 

2.  That  he  is  between  ten  and  eleven  years  of  age. 

3.  That  he  has  obtained  a  certificate  of  having  passed  the  Third 
Standard  prescribed  by  article  28  of  the  Scotch  Code  1878. 

4.  That  he  is  being  employed  in  his  father's  weaver's  shop. 

5.  That  the  said  weaving  shop  is  under  the  same  roof  as  his  father's 
dwelling-house,  being  a  room  on  the  other  side  of  the  passage,  and 
that  besides  his  father  and  himself  only  two  other  persons— mem- 
bers of  his  father's  family — are  employed. 

6.  That  his  father,  the  respondent,  had  taken  no  steps  to  comply 
with  any  of  the  special  provisions  of  the  '  Factory  and  Workshop 


r 


VOL.  IV.]      AND  CIRCUIT  COURTS  OF  JUSTICIARY.  363 

Act,  1878/  and  in  particular  that  he  had  not  ohtained,  or  applied  1880. 
for,  certificates  of  the  child's  education  under  the  24th  section  of  that  i^o.  56. 
Act  ^'^*«> 

I  held  : —  Frame. 

First, — ^That  the  respondent's  weaving  shop  was  a  workshop  with-  High  Court, 
in  the  meaning  of  the  *  Factoy  and  Workshop  Act,  1878.'  ^^^'  ^- 

Second, — ^That  he  was  not  liable  to  be  prosecuted  under  the  Educa-    appeal, 
tion  Acts  for  employing  his  child  without  obtaining  a  school  attend- 
ance certificate,  that  being  a  breach  of  a  special   provision  of  the 
Factory  Act,  for  which  he  must  be  prosecuted  under  said  Act 

I  therefore  assoilzied  the  respondent  from  the  complaint 

The  questions  of  law  for  the  opinion  of  the  Court  of 
Justiciary  were : — 

I.  Whether  the  respondent's  workshop  is  a  workshop 
within  the  meaning  of  the  '  Factory  and  Workshop  Act, 
18781' 

II.  Whether  the  respondent  has  been  guilty  of  an 
oflfence  within  the  meaning  of  '  The  Education  (Scot- 
land) Act,  1872/  in  respect  he  has  employed  his  child, 
Alexander  Frame,  in  his  workshop,  and  has  not  com- 
plied with  the  special  pro^dsions  of  the  *  Factory  and 
Workshop  Act,'  and  in  particular  with  the  24th  section 
thereof  ? 

III.  Whether,  on  the  facts  stated,  the  child  in  ques- 
tion comes  within  the  exception  entitling  him  to  partial 
exemption  from  attendance  at  school,  as  specified  in  the 
'Education  (Scotland)  Act,  1878,'  section  5,  sub-sec- 
tion 2  ?' 

1  Statute  4l8t  Vic,  c.  16  (Factory  and  Workshop  Act,  1878),  sec- 
tion 24. — '  The  occupier  of  a  factory  or  workshop  in  which  a  child  is 
employed  shall,  on  Monday  in  every  week  (after  the  first  week  in 
which  such  child  hegan  to  work  therein),  or  on  some  other  day 
appointed  for  that  purpose  by  an  inspector,  obtain  from  the  teacher 
of  the  recognised  efficient  school  attended  by  the  child  a  certificate 
(according  to  the  prescribed  form  and  directions)  respecting  the 
attendance  of  such  child  at  school,  in  accordance  with  this  Act.' 

Stature  41  st  and  42nd  Vic,  c.  78  (Education,  Scotland,  Act,  1878), 
section  5. — '  A  person  shall  not  after  the  commencement  of  this  Act 
take  into  his  employment  (except  as  hereinafter  in  this  Act  mentioned) 

any  child who  being  of  the  age  of  ten 

years,  and  not  more  than  fourteen  years,  has  not  obtained  a  certificate 
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1880 

'        Mackintosh,  for  the  appellant,  having  stated  the  facts 

Brown    ^^  the  case,  asked  the  Court  to  hold  that  upon  these  facts 
Yrlme.    ^LU  ofFence  under  section  70  of  the  Education,  Scotland, 
HiKh  Court,  Act,  1872,  was  committed,  viz.,  that  of  failing  to  provide 
^      ^    elementary  education  for  his,  the   respondents,  child 
grossly  and  without  resisonable  excuse,  and  contended 
that  a  father  who  withdraws  his  son  of  between  ten  and 
eleven  years  of  age  from  school  attendance  for  half  the 
time,  in  order  that  he  might  employ  him  in  his  weaving 
shop,  disorganises  the  whole  school  system,  and,  prima 
facie,  the  child  was  not  attending  school.     The  Educa- 
tion Act,  it  was  contended,  provides  a  standard  of  attain- 
ments and  of  attendance,  and  a  person  accused  of  neglect- 
ing to  provide  elementary  education  for  his  child  may 
excuse  himself  by  proving  that  the  child  has  obtained  a 
certificate  of  proficiency  in  one  or  other  of  these  stan- 
dards.    But  where  a  child  is  being  employed  at  home, 
and  is  attending  as  a  half-time  scholar,  the  question 
whether  the  father  is  complying  with  the  compulsory 
provisions  of  the  Education  Act,  and  is  providing  ele- 
mentary education  for  his  child,  is  a  question  of  degree. 

Lord  Young. — And  that  question  the  Legislature  has 
referred  to  the  Sheriff!  But,  can  you  substitute  the 
opinion  of  this  Court  upon  that  question  for  that  of  the 
Sheriff? 

Mackintosh,  for  the  appellant,  intimated  that  if  that 
was  the  opinion  of  the  Court,  he  could  not  press  the  case 
further. 

Lord  Young. — I  see  no  reason  whatever  to  doubt 
that  the  judgment  was  in  this  case  quite  right.  The 
Sheriff  has  certified  to  us  that  this  parent  was,  in  his 

of  ability  to  read  and  write,  and  of  a  knowledge  of  elementary  arith- 
metic, in  terms  of  section  73  of  the  principal  Act  (The  Educatioo, 
Scotland,  Act  of  1872),  unless  such  child  being  of  the  age  of  ten  yeais 
and  upwards  is  employed  and  is  attending  school  in  accordance  with 
the  provisions  of  any  Act  of  Parliament  regulating  the  edacation  of 
children  employed  in  labour,  or  of  any  minute  of  the  Scotch  Education 
Department  fixing  the  standard  of  education  to  be  required  for  the 
partial  exemption  of  children  from  the  obligation  to  attend  school' 
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judgment,  not  grossly  and  without  reasonable  excuse    ^^' 
failing  to  educate  his  child  :  and  there  seems  no  doubt    t'^-  ^• 

o  '  Brown 

that  the  Sheriff  was  quite  right.    It  was  not  even  alleged       *• 
that  the  child  was  suffering  from  the  mode  in  which  he  h  gbcourt 
was  being  educated.     The  prosecution  was  under  sec-    ^^^  ^"- 
tion  70  of  the  Act  of  1872,  which  provides  that  upon  a    ^p^^^' 
certificate,  flfom  the  school  board,  certifying  that  the 
parent  has  grossly  and  without  reasonable  excuse  failed 
to  provide  elementary  education  for  hia  child,  being 
transmitted  to  the  prosecutor  named  in  the  Act,  he  shall 
prosecute  such  parent ;  and  the  Legislature  has  provided 
that  upon  conviction  before  the  Sheriff  of  such  failure 
the  parent  shall  be  liable  in  a  penalty.    Butj  in  the  pre- 
sent case,  the  certificate  which  was  granted  by  the  board 
has  not  been  confirmed  by  the  judgment  of  the  Sheriff. 
He  says,  I  assoilzied  the  respondent  from  the  complaint 
because  I  did  not  consider  that  by  the  employing  of  his 
child  in   his  weaving  shop,  in  the  circumstances,  the 
parent  was  thereby  guilty  of  a  contravention  of  section 
70  of  the  Education  Act  of  1872.     I  do  not  see  any 
reason  to  doubt  the  soundness  of  that  judgment.     At  all 
events,  it  was  a  question  of  fact,  and  we  cannot  substi- 
tute our  judgment  for  his  upon  that  matter.     Nor  do  I 
see  any  suggestion  in  the  Case  of  any  error  in  point  of 
law.     Whether  the  parent  can  be  prosecuted  for  taking 
his  child  into  his  employment  before  he  had  attained  to 
a  certain  standard  of  knowledge  we  are  not  called  on  to 
say.     It  might  be  the  best  thing  for  this  child  to  give 
him  a  little  employment,  and  to  send  him  to  school  as  a 
half-time  scholar.     Children  are  very  various  both  as 
to  health  and  intellectual  temperament  and  other  cir- 
cumstances, and  in  regard  to  these  the  parent  is  the  best 
judge.     It  is  only  where  a  parent  is  grossly  and  without 
reasonable  excuse  failing  in  his  duty  to  the  child  in  the 
matter  of  education  that  the  provision  in  the  statute  is  to  be 
enforced.     And  I  have  only  to  observe,  as  I  have  observed 
before,  and  with  the  approbation  of  the  other  Judges,  that 
this  provision  of  the  statute  is  to  be  tenderly  administered. 
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1880.        Lords  Craighill  and  Adam  concurred. 
No.  ,56.        The  following  was  the  Interlocutor : — 

Brown  .  o 

Fnme.  '  Edinburgh,  SOth  October  1881. — Having  considered 
High  Court,  this  Case,  and  heard  Counsel  for  the  parties,  Dismiss  the 

^""^  ^^'  appeal :  Affirm  the  determination  of  the  inferior  Judge : 
Find  the  respondent  entitled  to  expenses,  which  modify 
to  five  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  appellant.' 

Agent  for  the  Appellant— ALbx.  Mouson,  S.S.C. 
Agent  for  the  Respondent — 


Appeal. 


Present, 

Lords  Toung,  Craighill,  and  Adam. 
William  Kirton,  Appellant — Strahan. 

AGAINST 

Gborob  Cadbnhead,  Eespondent — J,  P.  B.  EohertsatL 

Public  House  —  Statute  25th  and  26th  Via,  o.  35,  Fonn  2, 
Schedule  A  (Public  Houses  Acts  Amendment,  Scotland,  Act,  1862) 
— Breach  of  Certificate — Notoriety  of  Bad  Fame — Abbbmbuho 
or  Meeting — Knowledge. — A  publican  charged  with  breach  of  the 
conditions  of  his  certificate,  by  permitting  or  suffering  women  of  no- 
toriously bad  fame  to  assemble  and  meet  together  in  his  public  house, 
upon  a  complaint  containing  two  separate  charges,  on  being  con- 
victed and  sentenced  to  pay  a  cumulo  fine  applicable  to  both  charges^ 
appealed,  on  the  ground  that  the  facts  found  proved  were  not  suffi- 
cient in  law  to  warrant  a  conviction  under  the  second  ohaige.  Held, 
that  upon  the  facts  stated,  the  second  charge  had  not  been  estab- 
lished, and  as  the  fine  ciould  not  be  apportioned,  the  appeal  sos- 
tained  and  the  sentence  set  aside. 

Opinion,  per  Lord  Young,  that  to  support  such  a  charge  of  breach  of 
certificate,  it  must  be  proved  that  the  assembling  or  meeting  had 
reference  to  the  bad  character  of  the  persons  assembling. 

Opinion,  also  per  Lord  Adam,  that  the  notoriety  of  the  bad  chancier 

necessary  to  establish  such  a  charge,  is  not  sufficiently  proved  by 

'  being  proved  to  have  been  a  notoriety  within  the  knowledge  only  of 

the  police  of  the  district  within  which  the  public  house  is  situated. 

• 

This  w^as  an  appeal  at  the  instance  of  William 
Kirton,  a  publican  in  Aberdeen,  against  a  conviction 
and  sentence  pronounced  in  the  Burgh  Court  there,  upon 
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a  complaint  at  the  instance  of  George  Cadenhead,  the    ^^^^- 
procurator-fiscal  of  said  Court,  charging  the  appellant    ^^^ 
with  being  guilty  of  an  offence  against  the  laws  for  the  c^^^^iiead 
regulation  of  public  houses  in  Scotland,  mehCourt 

Oct.  30. 

In  80  PAR  AS  he  had,  on  the  21  st  and  24th  September  1880,  con-  '~App«dir 
travened  the  terms  and  conditions  of  his  certificate— wliish  was  in 
the  Form  No.  2,  Schedule  A,  annexed  to  the  Public  Houses  Acts 
Amendment  (Scotland)  Act,  1862 — by  permitting  or  suffering  eight 
women,  of  at  least  several  of  them,  to  assemble  or  meet  in  his  licensed 
public  house,  they  being  women  of  notoriously  bad  fame. 

The  following  were  the  facts  stated  in  the  Case  to  have 
been  proved  in  evidence  : — 

About  half-past  10  on  the  night  of  the  2l6t  of  September,  Inspec- 
tor Ewan,  along  with  Co&stable  Taylor,  and  Detectives  Innes  and 
Wyness,  all  of  the  Aberdeen  City  Police,  on  night  duty,  visited  the 
appellant's  public  house.     They  found  in  one  box  or  compartment  of 
the  shop  two  women,  Reid  and  Martin,  sitting  in  the  company  of 
two  men ;  in  another  box  or  compartment  of  the  shop  they  found 
seated  other  two  women.  Ironside  and  Malcolm,  and  one  man ;  and 
in  a  back  room  they  found  other  two  women,  Mottiiner  and  Tevan- 
dale,  sitting  in  the  company  of  three  men^     The  three  groups  of  men 
and  womeh  came  into  the  public  house  shortly  before  the  police 
visited  the  premises.     Each  group  entered  separately,  and  was  to  all 
appearance  a  separate  party.   The  boxes  or  compartments  in  the  shop 
have  no  doors,  but  are  draped  with  curtains.     The  back  room  com- 
municates with  the  shop  by  means  of  a  doot,  which  was  shut  when 
the  police  visited  the  premises.     Any  person  going  through  the  shop 
towards  the  back  room  could  see  the  occupants  of  the  boxes  or  com- 
t)ai1;ment8,  as  the  curtains  were  not  drawn  close.     The  police  had  no 
suspicion  that  the  women  went  for  the  purpose  of  committing  forni- 
cation.    The  whole  of  the  six  women  who  were  found  in  the  publie 
house  upon  that  occasion  (21st  September)  were  known  to  the  police 
as  women  of  notoriously  bad  fame,  and  common  prostitutes.     This 
notoriety  was  proved  by  certain  police  officers,  by  whom  it  was  also 
proved,  on  ci^ss-examination,  that  they  did  not  know   that  such 
notoriety  extended  beyond  the  police  force  and  the  men  who  went 
with  the  women*     There  was  nothing  in  the  dress  or  appearance  of 
the  women  to  indicate  their  character.     When  the  Inspector  on  that 
occasion 'charged  the  appellant  with  the  offence,  the  latter  replied  that 
he  was  entitled  to  sei've  any  one  at  an  open  bar.     On  the  night  of 
the  24th  of  September,  Detectives  Innes  and  Wyness  again  visited 
the  premises,  and  saw  three  of  the  same  prostitutes  go  into  and  come 
oat  of  the  pablk  home — vis.,    Ironside,  Beid,  and  Martin.    The 
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1880.     women  remained  in  the  premises  only  a  few  minutes.     Innes  on  that 

j^    T.      occasion  spoke  to  the  appellant's  wife  about  continuing  to  admit 

Kirtcm     women  of  bad  character,  when  she  told  him  she  had  been  advised 

Cadenhead.  ^^^^  she  was  entitled  to  sell  drink  to  them  at  the  bar.     Upon  that 

High  Court,  evidence  the  Magistrate  convicted  the  appellant  of  the  offence  charged, 

Q*^^'  '^'    and  fined  him  in  the  sum  of  £1,  5a.  of  penalty,  with  the  sura  of  £1 

Appeal,     of  expenses ;  and,  in  default  of  payment  thereof  within  fourteen  days 

from  that  date,  adjudged  him  to  be  committed  to  the  prison  of  Abe^ 

deen  for  the  period  of  eight  days  from  the  date  of  his  incarceration, 

unless  said  sum  shoidd  be  sooner  paid. 

The  question  of  law  for  the  opinion  of  the  High  Court 
of  Justiciary  was, 

Whether  the  facts  found  proved  are  sufficient  in  law 
to  warrant  a  conviction  under  the  charge  libelled  ? 

Strahan,  for  the  appellant : — The  facts  proved  were 
that  on  the  night  of  the  21st  September  six  women 
were  found  drinking  in  the  appelant  Kirton's  premises 
by  a  police  inspector  and  two  constables,  who  said  they 
knew  the  women  to  be  of  notoriotisly  bad  fame ;  and 
that,  three  nights  afterwards,  viz.,  on  the  24th,  three  of 
the  same  women  had  been  seen  to  enter  and  leave  the 
premises,  having  been  there  only  a  few  minutes.  The 
notoriety  of  the  women's  character  was  not  sufficiently 
proved.  It  was  not  proved  to  have  extended  beyond 
the  police  force  and  the  men  ^ho  were  with  the  women. 
The  notoriety  must  be  notoriety  in  the  place  or  district 
where  the  public  house  is  situated.  Nor  was  there  such 
an  assembling  proved  as  was  struck  at  by  the  prohibi- 
tion in  the  appellant's  license.  The  assembling  there 
struck  at  is  the  assembling  of  thieves  and  prostitutes 
for  the  purposes  of  their  trade ;  and  the  facts  of  the 
case  negative  this-  The  premises  were  quite  open, 
and  there  was  no  impropriety  proved  either  in  the 
women^s  dress  or  conduct.  But  further,  there  are  two 
charges  in  the  complaint,  and  the  Magistrate  has  found 
both  proven,  and  has  adjudged  the  penalty  as  applicable 
to  both*  We  contend  that  the  second  charge  clearly 
does  not  amount  to  the  contravention  charged.  Three 
women,  the  notoriety  of  whose  character — ^assuming  them 
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to  be  women  of  bad  fame — was  not  generally  known,    1880. 
remain  for  a  few  minutes  in  a  public  house,  and  probably    No.  57. 
take  a  dram  and  come  out  again.     That  does  not  amount       v. 
to  a  permitting  such  persons  to  assemble  or  meet  in  the  g.  ^^^^^ 
sense  of  the  statute.     And  if  one  charge  be  defective,  as   ^*^^  '^' 
the  penalty  cannot  be  apportioned,  the  conviction  and    ^pp^* 
sentence  must  be  set  aside.     If  the  conviction  were  to 
be  sustained,  it  would  amount  to  this,  that  no  woman 
who  either  was,  or  was  believed  by  the  police  to  be,  a 
woman  of  bad  fame,  could  be  supplied  with  refreshment 
in  a  public  house,  however  respectable  her  conduct  and 
appearance  on  the  occasion  might  be,  and  whether  the 
publican  knew  her  character  or  not,  without  the  latter 
incurring  the  penalty  for  breach  of  this  condition  of  his 
certificate.      Maxwell  v.   Malcolm,  High  Court,    12th 
Nov.  1879,  Couper,  vol.  ii.  p.  289  ;  Greig  v.  Bendeno, 
April  24,  1858,  27  L.  J.  (Mag.  Ca.),  p.  294;  Belasco  v. 
Hannant,  June  28,  1862,  31  L.  J.  (Mag.  Ca.),  p.  225 ; 
B.  and  S.y  vol.  iii.  p.  13. 

J.  P.  B.  Robertson,  for  the  respondent. — The  element 
of  scienter  does  not  enter  into  the  charges,  and  is  not 
involved  in  the  case.  In  the  Form  No.  1,  Schedule  A^ 
annexed  to  the  Public  Houses  Act  of  1862 — the  form  of 
certificate  applicable  to  hotels — the  word  *  knowingly '  is 
introduced ;  the  hotel-keeper  is  prohibited  from  know- 
ingly permitting  or  suffering  men  or  women  of  notoriously 
bad  fame  to  assemble,  &c.  But  in  the  public  house  cer- 
tificate (Form  No.  2,  Schedule  A,  25th  and  26th  Vict.  c. 
35),  the  form  of  the  certificate  held  by  the  appellant,  that 
word  is  omitted.  The  evidence  of  notoriety  was  suffici- 
ently proved.  The  knowledge  of  the  character  of  the 
women  by  the  police,  by  the  appellant  and  his  wife, 
and  by  the  men  who  were  with  the  Women,  is  suffi- 
cient notoriety ;  and,  that  the  appellant  and  his  wife 
knew  of  it,  is  clear,  because  they  told  the  police  that  they 
had  been  advised  that  they  were  entitled  to  serve  such 
women  at  the  open  bar.  But,  at  all  events,  his  personal 
knowledge  is  not  required  under  the  terras  and  con- 

VOL.  IV.  2  A 


(• 
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'    ditions  of  his  license ;  and  if  it  were,  the  Magistrate  was, 

xTrfon  ^^  contend,  satisfied  by  the  facts  proved  that  theBoto- 
adenhead.  Hcty  of  the  womcn's  character  had  been  proved,  and  that 
Hiuii  Court,  the  knowlcdgc  of  it  extended  to  the  person  charged.  He 
'- — '-  was  also  satisfied  that  this  house  was  being  made  the 

Appeal, 

common  resort  of  loose  characters,  and  he  wasentitledupon 
that  evidence  to  find  that  the  law  against  the  meeting  and 
assembling:  of  such  persons  in  such  places  had  been  in- 
fringed. What  amounts  to  «n  assembling  or  meeting  is  a 
question  of  circumstances,  of  which  the  number  of  persons 
who  were  together  on  the  occasion  is  one  element ;  and  the 
Magistrate  was  entitled  to  come  to  the  conclusion  he  did 
on  that  point  upon  the  evidence  which  was  before  him. 

Strahan,  for  the  appellant — The  notoriety  must  ex- 
tend beyond  the  police,  and  it  is  not  sufl&cient,  in  order 
to  constitute  the  offence,  to  prove  that  the  publican  also 
knew.  The  knowledge  must  be  proved  to  have  extended 
to  the  public  also.  The  assembling  or  meeting  also  must 
be  proved  to  have  been,  not  for  the  purpose  merely  of  get- 
ting drink,  but  for  some  other  improper  or  illegal  purpose. 

Lord  Young. — I  think  this  is  a  bad  conviction.  I  am 
of  opinion — and  I  think  that  I  am  not  now  expressing  it  for 
the  first  time — that  the  mere  bad  character  of  the  men  and 
women  going  to  a  public-house  for  the  purpose  of  refresh- 
ment is  not  enough  to  justify  the  conviction  of  the 
person  who  keeps  that  public-house  of  a  contravention  of 
the  clause  of  his  certificate  which  forbids  him  to  permit 
or  suffer  men  or  women  of  notoriously  bad  character  to 
assemble  and  meet  in  his  house.  The  clause  is  substan- 
tially and  almost  literally  in  the  same  words  as  are  used 
in  the  English  statutes  referred  to  in  the  English  cases 
quoted  to  us,  and  the  opinion  which  1  held  before,  and 
which  I  adhere  to  now,  is  in  accordance  with  the  opin- 
ions of  the  Judges  in  these  cases.  It  is  that  the  assem- 
bling of  such  persons  to  the  number  of  two  or  more 
together  in  a  public-house  for  the  mere  purpose  of  getting 
refreshment  is  not  sufficient.  The  assembling  must 
appear  to  be  connected  with  and  have  reference  to  the 
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bad  character  of  the  persons  assembling*  The  evidence  ^^^^' 
which  justifies  the  magistrates  in  holding  the  people  to  ^  *7. 
be  of  bad  character  may  be  of  various  kinds :  but  to  ^     »:    , 

•^  ,  '  Cadenhead. 

warrant  a  conviction  of  the  publican  the  magistrate  must  m  hcoort.' 
be  satisfied  that,  in  point  of  fact,  the  assembling  had   ^^^^- 
reference  to  the  bad  character.     The  provision  in  the    -^pp®*"- 
statute  is  one  intended  to  prevent  licensed  public-houses 
being  converted  into  places  for  prostitution,  or  places  in 
which  thieves  may  plan  their  designs.     I  think  that,  on 
the  evidence,  there  was  here  nothing  of  that  kind.    Sus- 
picion may  have  existed  that  the  women  were  persons  of 
bad  character,  but  the  evidence  of  it  is  confined  to  that 
of  the  police^  and  the  magistrate  was  not  satisfied  that 
the  publican  knew  it,  for  he  certifies  to  us  that  he  had 
no  evidence  that  the  notoriety  extended  beyond   the 
police.     That  they  went  to  this  public-house  for  any 
purpose  connected  with  their  character — ^assuming  it  to 
be  as  was  known  to  the  police — ^the  magistrate  reports 
that  the  evidence  is  entirely  void ;  and  what  he  tells  us 
is  entirely  against  that  supposition,  for  he  says  that  the 
women  were  respectably  dressed,  conducted  themselves 
properly  while  in  the  house,  and  were  all  the  time  under 
the  eye  of  the  publican  and  his  assistants.     All  this  the 
Magistrate  certifies,  and  also  that  all  the  publican  did 
was  to  provide  them  with  refreshments,  as  he  was  en- 
titled to  do  in  my  opinion  ;  for  the  only  alternative  would 
be  that  a  publican  is  bound  to  refuse  refreshment  to 
people  of  bad  character.     I  am  not  surprised,  therefore, 
that  the  publican  said,  *  1  am  advised  that  I  am  entitled 
to  allow  these  people  to  refresh  themselves  at  the  bar/ 
That  is  the  opinion  he  would  have  got  from  all  the  Eng- 
lish Judges  in  the  cases  that  have  been  quoted  to  us^ 
and  it  is  my  opinion.    Mr.  Robertson  candidly  admitted 
that  the  women  were  entitled  to  refreshments  if  that  was 
all  they  went  for.     I  think  there  is  nothing  in  the  case 
to  shew  that  they  went  for  anything  more.    I  therefore 
am  of  opinion  that  the  conviction  is  erroneous,  and 
should  be  quashed. 
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1880.        Lord  Craighill. — I    concur  with    Lord    Young  iu 
x'trton    ^^^"^i^g  ^^^  ^^^  conviction  of  the  appellant  cannot  be 
Cadenhead  ^^^^^^0^^,  but  I  diflFcr  fiom  him  as  to  the  grounds  of 
,,1^5;^^  judgment.     My  view  of  the  matter  is  that  the  magis- 
^^^  ^"'    trates,  upon  the  facts  set  forth  in  the  special  case,  were 
^^^    '    right  in  holding  that  the  first  charge  had  been  proved, 
but  that  they  were  not  right  in  holding  that  the  second 
charge  also  had  been  established.     From  the  facts  found 
it  appears   (1)  that  on  the  first  occasion   libelled  six 
women,    who  were   common   prostitutes,  were   in  the 
public-house  of  the  appellant ;  (2)  that  there  were  men 
in  the  company  of  several  of  these  women  ;  (3)  that  on 
the  second  occasion  there  were  three  women,  also  com- 
mon prostitutes,  who  were  seen  to  ent^r,  and  soon  after 
to  leave,  the  appellant's  premises ;    (4)  that  these  six 
and  these  three  women  were  known  to  the  police  as  of 
notoriously  bad  fame  ;  (5)  that  the  police  were  not  aware 
that  this  noWiety  extended  beyond  the  police  force ;  (6) 
that  when  challenged  for  admitting  such  women    into 
his  house,  the  appellant  on  the  first  occasion,  and  his 
wife  on  the  second  occasion,  justified  themselves,  not 
upon  the  ground  that  the  women  were  not  women  of 
bad  fame,  but  upon  the  ground  that  even  such  women 
might  be  furnished  with  refreshments  at  the  bar. 

Two  questions  have  been  presented  for  our  decision. 
The  first  question  is,  whether  the  facts  found  relative  to 
notoriety  were  such  as  legally  warranted  the  magistrate 
in  coming  to  the  conclusion  that  the  women,  who  were 
in  the  appellant's  house  on  both  occasions,  were  women 
of  notoriously  bad  fame  ?  My  opinion  is  that  it  did. 
There  is  no  definition  in  the  statute  of  the  notoriety 
which  is  required,  and  women  who  are  notorious  to  the 
police  as  women  of  bad  fame  appear  to  me  to  be  women 
to  whom  that  appellation  may  be  applied.  There  is, 
however,  more  evidence  on  the  subject  than  the  evidence 
of  the  police,  because  the  appellant  and  his  wife  must,  1 
think,  bo  held  to  have,  by  implication,  admitted  that  the 
women  were  \^  oxnen  of  bad  fame,  which  is  of  importance 
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not  merely  with  reference  to  the  point  of  notoriety,  but    ^^^^- 
also  with  reference  to  the  point  of  the  appellant  s  know-    ^^^^J^ 
ledge  of  the  character  of  the  women  whom  he  had  per-  oadenheari 
mitted  to  assemble  in  his  house.  HijchCoun, 

The  second  question  is,  whether,  supposing  the  women  ^""^  ^ ' 
to  be  woman  of  notoriously  b.xd  fam3,  the  appellant  in  ^^^^^' 
parmitting  them  to  m^et  in  his  house  cjntravened  the 
conditions  of  his  license?  It  is  said,  and  I  think  truly 
said,  that  on  neither  occasion  was  there  any  immorality 
committed.  But  it  appears  to  me  that  tliis  test  is  not  de- 
cisive ;  for  were  it  to  be  otherwise  held  there  could  be  no 
contravention  of  the  condition  unless  the  publican  con- 
verted his  house  into  a  brothel.  Something  less  than 
this  appears  to  me  to  be  all  that  is  required. 

Now,  on  the  first  occasion  there  were  men  with  the 
women  permitted  to  assemble,  and  it  appears  to  me  that 
having  the  character  of  the  women  in  view,  the  maoris- 
trate  was  entitled  to  consider  whether  he  was  not  justi- 
fied in  holding  that,  in  going  into  the  public-house  accom- 
panied by  men,  the  women  were  not,  in  truth,  in  the 
prosecution  of  their  vocation.  The  public-house  might 
be  used  by  women  as  a  means  for  the  furtherance  of  the 
ultimate  purpose  which  was  in  their  contemplation. . 

These  things  being  so,  I  am  of  opinion  that  the  con- 
viction upon  the  first  charge  was  right.  But  I  think  that 
on  the  second  charge  there  was  no  warrant  for  a  convic- 
tion. The  three  women  were  unaccompanied  by  men ; 
and  as  it  was  admitted  in  the  argument  for  the  respon- 
dents that  a  publican  might  furnish  refreshment,  even  to 
women  of  bad  character,  without  a  contravention  of  the 
conditions  of  his  license,  there  is,  I  think,  nothing  in  the 
facts  found  upon  which  this  conviction  can  be  sus- 
tained. 

Thinking  that  the  judgment  of  the  magistrate  is  in 
part  erroneous,  I  concur  in  the  view  that  it  must  be  sus- 
pended. The  conviction  was  a  general  conviction,  and 
the  fine  was  impased  in  respect  of  the  two  alleged  con- 
traventi(u:s.    We  have  no  powor  to  limit  the  conviction  or 


374  CAS£S  BEFOKE  THE  HIGH  COURT        [vOL.  IV. 

1880.    to  apportion  the  fine,  and  hence  both  must  be  sus- 
Np.  57.    pended. 
cadenheaA      LoRD  Adam. — This  is  a  difficult  case,  and  I  coBfess 
nigh  Court,  *^^*  ^y  opi^i<>n  has  more  than  once  wavered  during  the 
"^^^"^^    argument,  but  it  has  ultimately  come  back  to  what  it 
-^pp«**-    -^as  at  first.     I  think  it  is  of  the  last  importance  that  it 
should  be  clearly  proved  that  the  parties  who  assembled 
in  the  public-house  were  of  notoriously  bad  character, 
not  only  known  to  a  class  of  the  community  as  such, 
but  also  to  the  extent,  that  the  law  will  presiune  that 
the  publican  must  have  known  that  their  character  was 
such.     I  do  not  find  anything  in  the  case  to  shew  that 
they  were  in  this  sense  notoriously  of  bad  character. 
All  that  is  said  is  that  the  six  women  who  were  in  the 
house  on  the  21st  September  were  known  to  the  police 
to  be  of  ^otQriously   bad    character,   and  there  was 
nothing  in  their  appearauce  or  conduct  on  the  occasion 
libelled  to  lead  to  that  inference,     X  ani  not  satisfied, 
therefore,  that  it  is  proved  that  these  women  were  so  noto- 
riously bad  as  to  come  under  the  description  in  the  sta- 
tute.   On  this  ground  I  am  of  opinion  that  this  conviction 
should  be  quashed, 

Further,  in  the  words  '  assemble  and  meet,'  I  am  of 
opinion  that  the  mere  fact  of  such  persons  being  assem- 
bled in  a  public-house  for  refreshment  is  no  ground  for 
a  conviction,  but  I  concur  with  Lord  CraighiU  that  some- 
thing less  may  be  sufficient  than  that  their  meeting  there 
should  be  proved  to  be  for  improper  purposes.  If  it 
were  the  character  of  a  public-house  that  women  of  bad 
fame  resorted  there  as  a  rule,  I  think  that  might  be 
enough  to  justify  a  conviction,  I  think  that  the  mis- 
chief aimed  at  by  the  Legislature,  and  which  they  de- 
sired to  prevent,  was  the  making  the  house  a  house  of 
call  by  such  persoiis,  and  their  meeting  and  assembling 
in  it  without  any  legitimate  reason, 

The  following  was  the  Interlocutor  pronounced  :— 
•  Edinburgh ^  30^  October  1880. — Having  considered 
thi3  Case,  and  he^d  Counsel  for  the  parties.  Sustain  the 
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appeal :  Reverse  the  determination  of  the  inferior  Judge  :    ^^'  ^' 
Find  the  appellant  entitled  to  expenses,  which  modify    ^0.^^57. 
to  five  guineas,  for  which,  and  one  guinea  as  the  d^^s  ^^^^  '•^^^^ 
of  extract,  decern  against  the  respondent.' 


Agent  for  the  Appellant.— D.  Milne,  S.S.0. 
Agent*  for  the  Rei|>oiident. — Websteb,  Will,  &  Kitcbie,  S.S.C. 


High  Court, 
Oct  30. 

Appeal. 


Present, 
LoBDS  Young,  Craiqhill,  and  Adam. 

John  O'Brien,  Suspender. — Asher  and  Baxter, 

AOAINST 

Donald  MThee,  Eespondent. — Mackintosh, 

JuRisDioTioN  —  Suspension  —  Statute  29th   and   30th  Vic,  c. 
CCLXXIIL,  8ECS.  131  and  132  (The  Glasgow  Police  Act,  1866)— 
Ketiew,  Limitation    of — Appeal    to   Next  Circuit — Assault 
upon  Police  Constables,  &c. — Libel — Statute  34th  and  35th 
Vic,  c.  112,  sec.  12  (Prevention  of  Crimes  Act,  1871) — Statute 
27th  and  28th  Vic,  c.  53,  secs.  5  and  34  (Summary  Procedure 
Act  1864). — A  person  charged  before  the  Glasgow  Police  Court, 
under  the  jurisdiction  conferred  by  the  Glasgow  Police  Act,  1866, 
section  108,  with  having  been  guilty  of  an  offence  within  the  mean- 
ing of  The  Prevention  of  Crimes  Act,  1871,  particularly  section  12 
thereof,  in  so  far  as  he  attacked  and  assaulted  two  police   con- 
stables while  engaged  in  the  execution  of  their  duty,  and   did 
violently  strike  and  kick  them,  and  otherwise  abuse  them  to  the 
serious   injury    of   their   persons,   objected    that    the  complaint 
ought  to  have  averred  that  he,  the  panel,  was  aware  that  the  con- 
stables were  in  the  discharge  of  their  duty,  and  to  have  specified 
the  particular  duty  in  which  they  were  engaged  ;  and  the  objection 
having  been  repelled,  on  being  convicted  and  sentenced,  he  brought 
a  bill  of  suspension  and  liberation  in  the  High  Court,  and  pleaded 
in  support  of  the  competency  of  the  procedure  that,  owing  to  the 
want  of  specification  of  these  particulars,  the  statutory  offence  was 
not  charged  in  the  complaint,  and  the  conviction  and  sentence  not 
being  pronounced  therefore  in  pursuance  of  the  Glasgow  l^)lice 
Act,  the  limitation  of  review  to  the  next  Circuit  Court  in  section 
132  thereof  did  not  apply.     The  bill  dismissed,  and  held  that  the 
charge  being  good  in  substance,  and  competently  brought  before 
said  Police  Court,  said  limitations  applied,  and  that  the  proper  and 
only  remedy  was  by  way  of  appeal  to  the  next  circuit. 
Opinion,  also,  that  the  objection  taken  before  the  Police  Court  was 
rightly  i-epnlled. 
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1880.  rpgjg  y^^  ^  Y)i][  of  suspension  and  liberation  at  the 
O'Brien  iiistance  of  John  O'Brien,  prisoner  in  Glasgow,  and  a 
M'Phoe  ^®^^^r  of  the  Irish  Nationalist  Association  there,  of  a 
High  Court,  conviction  and  sentence  pronounced  in  the  Northeni 
oct^jo^  District  Police  Court  there,  upon  a  complaint,  under 
tt»p-  *•  The  Summary  Procedure  Act,  1864,  at  the  instance  of 
Donald  MThee,  the  procurator-fiscal,  setting  forth 

That  John  O'Brien,  now  in  custody,  has  been  guilty  of  an  offence 
-within  the  meaning  of  *  The  PreventioA  of  Crimes  Act,  1871,' par- 
ticularly section  12  thereof.  In  so  far  as  the  said  John  O'Brien  did, 
on  Saturday  the  14th  day  of  August  1880  years,  in  or  near  Garscube 
Road,  Cedar  Street,  and  Mathieson  Eoad,  all  in  Glasgow,  or  in  one 
or  more  of  said  streets,  wickedly  and  feloniously  attack  and  assault 
Henry  Douglas,  constable  of  police  in  the  City  of  Glasgow  Police 
Force,  and  residing  in  or  near  Shamrock  Street,  Glasgow,  and  Alex- 
ander M*Leod,  constable  of  police  in  the  City  of  Glasgow  Police 
Force,  and  residing  in  or  near  Gardner  Street,  Glasgow,  while  engagi-d 
in  the  execution  of  their  duty,  and  did  violently  strike  on  the  body, 
and  kick  on  the  legs,  the  said  Henry  Douglas  and  the  said  Alexander 
M*Leod,  and  otherwise  abuse  them  to  the  serious  injury  of  their 
persons,  whereby  the  said  John  O'B^jen  is  liable,  in  the  discretion  of 
the  Court,  either  to  pay  a  penalty,  not  exceeding  £20,  and  in  default 
of  payment  to  be  imprisoned,  with  or  witl^out  hard  labour,  for  a  temi 
not  exceeding  six  months  j  or  to  be  imprisoned  for  any  term  not 
exceeding  six  months. 

The  facts  which  gave  rise  to  the  complaint  were  that 
the  Irish  Nationalist  Association  in  Glasgow  had  held 
its  annual  gathering  upon  the  day  libelled,  and  that  its 
members  were  marching  in  procession  through  the  city 
from  a  park  in  the  neighbourhood,  when  they  came  into 
contact  with  a  crowd  of  Orangemen,  among  whom  was 
a  body  of  police  numbering  about  sixty,  several  of  whom 
were  in  plain  clothes.  A  fight  ensued  with  sticks,  stones, 
and  other  weapons,  and  the  police  used  their  batons. 
Twenty  persons  of  those  in  the  Nationalist  procession  were 
apprehended,  including  the  suspender,  who  was  brought 
before  said  Police  Court  upon  the  above  complaint,  and 
after  an  objection,  which  was  taken  on  his  behalf  to  the 
relevancy  or  validity  of  the  charge  had  been  repelled,  he 
was  tried  and  convicted  of  the  offence  charged,  and  sen- 
tenced to  sixty  days*  imprisonment.  On  being  imprisoned 
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he  presented  the  present  bill,  on  which  he  obtained  interim    l^SO. 
hberation  on  finding  caution,  and  now  pleaded  : —  No.  ss. 

1.  In  respect  that  the  complaint  under  which  the       »• 

.  .  M'Phee. 

respondent  charged  the  present  complainer  is  irrelevant,  Hi^^h  court, 
the  sentence  complained  of  should  be  suspended,  and  _?!!J!!!l_ 
hberation  granted,  with  expenses.  "*'^*^  ***' 

2.  As  section  12^  of  *Thc  Prevention  of  Crimes  Act, 
1871,'  makes  no  change  in  the  form  of  complaint  or 
procedure  thereon,  the  bill  should  be  passed,  and  sus- 
pension of  the  sentence  granted  as  craved. 

3.  The  Prevention  of  Crimes  Act  being  applicable 
only  to  habitual  and  professional  criminals  and  convicts, 
it  was  incompetent  to  libel  the  complaint  under  it  in  the 
present  ease. 

It  was  agreed  that  the  decision  in  this  case  was  to 
regulate  the  decision  upon  nine  other  cases  in  which 
similar  convictions  and  sentences  had  been  pronounced, 
and  bills  of  suspension  and  liberation  presented. 

AsHEu  and  Baxter,  for  the  suspender  : — The  objec- 
tion stated  before  the  Police  Court  to  the  complaint 
ought  to  have  been  sustained.  The  complaint — which 
Ubels  the  Prevention  of  Crimes  Act,  and  charges  the 
oflfence  of  assault,  aggravated  by  its  having  been  com- 
mitted upon  a  constable  when  in  the  execution  of  his 
duty — is  irrelevant.  It  omits  to  aver  that  the  persona 
assaulted  were  known  to  the  accused  to  be  constables, 
and  that,  at  the  time  libelled,  they  were  in  the  execution 

'  Statute  34th  and  35th  Vic,  c.  112  (The  Prevention  of  Crimes 
Act,  1871). 

Section  12. — *  Where  any  person  is  convicted  of  an  assault 
on  any  constable  when  in  the  execution  of  his  duty,  such  person 
shall  be  guilty  of  an  oifenco  against  this  Act,  and  shall,  in  the 
discretion  of  the  Court,  be  liable  either  to  pay  a  penalty  not  exceed- 
ing £20,  and  in  default  of  payment  to  be  imprisoned,  with  or  without 
hard  labour,  for  a  term  not  exceeding  six  months;  or  to  be  im- 
prisoned for  any  term  not  exceeding  six,  or,  in  case  such  person  has 
been  convicted  of  a  similar  assault  within  two  years,  nine  months, 
with  or  without  hard  labour.' 

Section  17,  sub-section  2. — *The  description  of  any  ofTeuce  against 
this  Act  in  the  words  of  this  Act  shall  be  sufficient  in  law.' 
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1 880.    of  their  duty.    In  point  of  fact  they  were  in  plain  clothes. 
No.  58.    If  the  accused  had  been  charged  with  assault  at  common 

O'Brien  .  .°  . 

,  V'  law,  with  the  same  affgravation,  the  libel  must  have  been 
— — — held  irrelevant  quoad  the  aggravation,  because  of  the 
Oct.  30.  omission  to  aver  knowledge.  Alex.  Alexander  and 
wp.&Lib.  another,  High  Court,  Jan.  22, 1842,  Broun,  vol.  i.,  p.  23. 
It  makes  no  diflFereuce  that  it  is  brought  under  the  Pre- 
vention of  Crimes  Act.  That  statute  did  not  alter  the 
nature  of  the  offence,  nor  the  law  as  to  the  procedure 
necessary  in  order  to  establish  it.  The  statute  was  not 
intended  to  enable  constables  to  disguise  themselves, 
and,  by  entering  a  crowd,  subject  the  public  to  increased 
penalties  in  the  event  of  their  being  assaulted.  It  con- 
ferred, merely,  greater  powers  upon  the  Magistrate  to 
punish  the  commission  of  the  common  law  offence  of 
assault  in  cases  where  it  is  proved  that  the  assault  was 
committed  upon  a  constable  when  in  the  execution  of 
his  duty.  That  fact  is  an  essential  element  of  the  crime. 
And  knowledge  on  the  part  of  the  accused  of  that  requi- 
site required,  we  contend,  not  only  to  be  proved,  but 
also  averred,  in  order  to  constitute  the  crime,  and  that 
that  element  might  be  brought  under  the  notice  of  the 
magistrate  in  a  relevant  charge.  The  crime  was  not 
created  by  the  Prevention  of  Crimes  Act.  That  Act 
only  increased  the  punishment  for  the  common  la^ 
crime  of  assault  where  thus  aggravated.  Before  the 
Act  was  passed  it  had  been  decided  that  the  prosecutor 
must  aver  knowledge,  before  he  could  be  allowed  to  prove 
the  aggravation.  The  statute  has  made  no  alteration, 
and  the  same  requisites  should  be  continued  in  reference 
to  charges  for  the  same  crime,  when  brought  under  the 
statute,  as  are  required  when  the  charge  is  made  at 
common  law. 

Lord  Young. — I  observe  that  Paley,  in  his  work  on 
Summary  Convictions,  in  the  6th  edition,  p.  188,  says, 
that  in  England  the  omission  of  the  word  *  knowingly ' 
from  the  charge  or  conviction  is  no  objection,  unless  it  be 
•  distinctly  used  in  the  Act  as  part  of  the  description  of 
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the  offence/  which  is  not  the  case  here.     By  section  17,    1^80. 
sub-section  2,  of  the  Prevention  of  Crimes  Act^  it  is    no.sb. 
provided  that  the  description  of  any  offence  against  that     ^  »• 
Act  in  the  words  of  the  Act  shall  be  sufficient  in  law.      „.  . ,,   ^ 

High  Court, 

AsH£R,  for  the  Suspender : — Where  the  word  know-  Q<^^  ^o.^ 
iiigly  is  in  the  statute  it  must  be  used  ;  but  where  it  isSu»p.&L»b. 
not,  and  is  not  an  essential  element  of  the  crime,  it  need 
not  be  specified.  In  the  present  case  it  is,  we  contend, 
an  essential  element ;  and  no  case  can  be  cited  in  which 
a  charge  of  assault  upon  an  officer  of  the  law  when  in 
the  discharge  of  his  duty  has  been  sustained  which  did 
not  contain  an  averment  of  knowledge.  We  contend, 
further,  that  the  duty,  which  the  constables  were  in  the 
exercise  of,  ought  to  have  been  set  forth ;  and  reference 
was  made  to  the  cases  of  Helen  Yuill  and  Others^  High 
Court,  Dec.  28,  1842,  Broun,  vol.  i.,  p.  480  ;  Alexander 
Alexander  and  Another,  High  Court,  Jan.  22,  1842, 
Broun,  vol.  i.,  p.  28  ;  Chaneyv.  Payne,  May  22,  1841,  i. 
Ad.  and  Ell.,  p.  712 ;  Fletcher  v.  Calthrop  and  another, 
Feb.  1845,  vi.  Ad.  and  Ell.,  p.  880. 

Lord  Young.  — Will  you  point  out  how  it  is  that  we 
have  jurisdiction.  I  have  always  thought  our  jurisdic- 
tion was  practically  excluded  by  sections  131  and  132 
of  the  Glasgow  Police  Act  of  1866.' 

^  See  footnote,  p.  377. 

'  Statute  29th  and  30th  Vic.  c.  CCLXXIII.  (The  Glasgow  Police 
Act,  1866). 

Section  131 — *No  warrant  granted  by  the  Magistrate,  or  citation 
made  in  prrsuance  of  the  provisions  of  this  Act,  and  no  chaise  or 
complaint  and  no  proceeding  or  trial  before  the  magistrate,  and  no 
order  or  sentence  of  the  magistrate  thereon,  or  the  extract  thereof, 
shall  be  quashed  or  vacated  for  any  misnomer  or  informality,  or  be 
subject  to  suspension,  reduction,  advocation  or  appeal,  or  to  any 
other  form  of  review  or  stay  of  execution,  unless  in  manner  and  on 
some  one  or  more  of  the  grounds  hereinafter  mentioned.' 

Section  132. — *  Any  person  who  feels  aggrieved  by  any  order 
or  sentence  of  the  magistrate  may,  within  fourteen  days  after  its 
date,  appeal  to  the  Court  of  Justiciary  at  the  next  Circuit  Court 
to  be  held  at  Glasgow,  in  the  manner  and  under  the  rules,  limitations, 
and  conditions  contained  in  '  The  Heritable  Jurisdictions  Act  (20th 
Geo.  II.  cap.  43),  *  on  the  ground  of  corruption,  malice  or  oppression 
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1 880.        AsHER  and  Baxter,  for  the  suspender. — The  Bill  is  not 

^«-  ^s.    incompetent,  and  the  jurisdiction  of  this  Court  is  not  ex- 

f-       eluded  by  these  sections  of  the  Glasgow  Police  Act.  The 

Hi  h Court"  ^^^s  before  this  Court  recognise  the  distinction  between 
^'^^.-^-'*:_  reviewing  a  judgment  and  quashing  it  as  funditus  void 

Su«p.&  ub.  ^^^  j^^^  ^Yg  g^j.^  jjgj.g  asking  the  Court  to  quash  the  judg- 
ment. Although  by  section  108  of  the  Glasgow  Police 
Act  jurisdiction  is  given  to  the  Magistrates  to  try  for,  inkr 
alia,  any  crime  or  oftence  punishable  by  public  general 
statute,  the  suspender,  we  say,  has  been  convicted  of  a 
statutory  offence  upon  a  complaint  which  does  not  contain 
species  Jacii  amounting  to  that  oflfence.  We  contend 
that  what  is  here  charged  is  not  a  crime  imder  the 
statute  under  which  it  is  charged,  and  that  the  convic- 
tion and  sentence  having  been  pronounced  upon  a  com- 
plaint containing  such  a  charge,  the  sentence  cannot  be 
held  to  have  been  pronounced  *  in  pursuance  of^  the 
Glasgow  Police  Act,  which  are  the  words  in  section  131 ; 
and  that,  therefore,  the  clauses  limiting  review  therein 
cannot  be  held  to  apply.  Mackenzie  v.  Lang,  High 
Court,  Nov.  9,  1874,  Couper  vol.  iii.  p.  29;  Marrv. 
M Arthur,  High  Court,  May  29,  1878,  Couper,  vol.  iv. 
p.  53.  And,  to  the  objection  that  what  is  charged  is  not 
a  crime,  it  is  no  answer  that  the  complaint  was  brought 
under  the  Summary  Procedure  Act,  and  might  have 
been  amended.  The  conviction  is  dated  20th,  and  the 
next  Circuit  Court  at  Glasgow  sat  on  the  23rd  of  August; 
and  as  the  appeal  must,  in  terms  of  the  Heritable  Juris- 
dictions Act,  be  taken  to  the  next  Circuit  Court,  &c.  within 
ten  days,  and  notice  of  at  least  fifteen  days  must  be 
given,  there  was  not  sufficient  time  to  appeal  to  that 
Circuit  Court.  Further,  as  no  appeal  is  competent  to  the 
Winter  Circuit,  if  this  Court  declines  its  jurisdiction,  the 
result  will  be  that  all  remedy  will  be  postponed  till  next 
spring,  and  hardship  will  have  to  be  endured. 

on  the  part  of  the  magistrate,  wilful  deviations  in  point  of  form  from 
the  stcitutory  enactments,  incompetency  or  defect  of  jurisdiction,  but 
on  no  other  ground.* 
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MACKiNTasH,  for  the  respondent — The  Bill  is  excluded  1^- 
by  the  provisions  of  the  Glasgow  Police  Act.  1866.  The  ^.^?^- 
only  remedies  competent  to  the  appellant  were  by  appeal       •• 

to  the  Spring  Circuit,  or  by  obtaining  a  Case  on  appeal  — 

stated  to  this  Court  under  the  Summary  Prosecutions    Oct.  :w.  ' 
Appeals  Act.     This  would  have  involved  the  suspender  SuBp.&Lib. 
in  no  hardship,  as  interim  liberation  could  have  been  ob- 
tained in  either  case.     The  complaint  is  brought  under 
the  Prevention  of  Crimes  Act,  1871,  section  17  of  which 
provides  that  offences  under  the  Act  shall  be  brought 
before  a  Court  of  summary  jurisdiction,  including,  inter 
cUia,  the  Courts  of  the  Magistrates  of  Royal  Burghs.  And 
section  108  of  the  Glasgow  Police  Act  gave  the  Magis- 
trates of  that  Royal  Burgh  power,  inter  aJia,  to  try  for 
any  offence  which  by  a  public  general  statute  is  punish- 
able by  such  a  Magistrate.     The  Prevention  of  Crimes 
Act  is  such  a  Statute,  and  such  is  the  character  of  the 
crime  here  libelled.     The  Magistrate  was  therefore  sit- 
ting under  the  jurisdiction  conferred  on  him   by  the 
Glasgow  Police  Act,  and  the  limitations  of  review  in 
that  Act  must  therefore  be  held  to  apply.    But  on  the 
merits.    The  objections  are  that  the  complaint  was  irre- 
levant, in  respect,  Ist,  that  knowledge  is  not  averred  ; 
and,  2nd,  that  the  nature  of  the  duty,  in  execution  of 
which  the  oflScers  were  engaged,  is  also  not  averred,  that 
is  to  say,  that  the  complaint  fails  for  want  of  specifica- 
tion ;  and  it  is  said  that  what  is  omitted  is  of  the  essence 
of  the  charge.     The   complaint  was  however  brought 
under  the  Summary  Procedure  Act,  in  section  5  of  which 
statute  ample  provision  is  made  for  the  amendment  of 
the  libel  in  cases  where  there  is  defect  either  in  substance 
or  in  form,  whereby  the  respondent  is  deceived  or  misled. 
See  also  section  34  of  27th  and  28th  Vict.  c.  53.    But 
of  those  provisions  no  advantage  was  taken  by  the  sus- 
pender before  the  Police  Court ;  and  the  objections,  ad- 
mitting them  to  be  well  founded,  now  come  too  late,  and 
are  incompetent — at  all  events  when  stated  in  the  form 
of  a  Bill  of  Suspension.     But  assuming  that  the  same 
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— '    grounds  of  objection  could  be  entertained  in  this  Court 
OBrien   as could,  iu  terms  of  the  Heritable  Jurisdictions  Act,  be 
M'Phee.    Competently  pleaded  before  the  Circuit  Court,  we  contend 
HiKhcourt,  that  the  complaint  is  perfectly  relevant.    There  was  not 
sw   AUb.  ^®^®  ^^y  want  of  specification  in  substance  or  in  form  such 
as  prevented  substantial  justice  being  done.     The  rules 
regarding  the  amount  of  specification  necessary  in  in- 
dictments are  in  all  cases  questions  of  degree,  and  they 
have  not  been  applied  to  summary  complaints.     Even 
admitting  that  it  would  have  been  necessary  to  have 
specified  knowledge,  and  also  the  duty  which  was  being 
discharged,  if  the  libel  had  been  laid  at  common  law, 
there  is  still  no  authority  for  the  contention  that  such 
specification  is  required  in  complaints  libelling  the  Pre- 
vention of  Crimes  Act,  1871.     The  words  of  sec.  17, 
sub-sec.  2,  expressly  declare  that  the  description  of  the 
offence  in  the  words  of  the  Act  itself  shall  be  sufficient  in 
law.    And  if  it  could  be  held  that  the  common  law  rule 
applies  to  the  statutory  offence,  our  reply  would  be  that, 
this  being  a  summary  complaint,  such  specification  is  un- 
necessary— that  where  a  policeman  is  in  the  execution  of 
his  duty  he  is  presumably  known,  and  the  duty  discloses 
itself;  and  that  there  is  no  presumption  imposing  any  onus 
upon  the  prosecutor.     But  there  is  no  authority  for  ex- 
tending the  common  law  rules  to  this  statutory  offence. 
The  Bill  of  Suspension  is  therefore  incompetent.     And 
even  if  the  objections  stated  could  be  entertained  in  this 
Court,  we  contend  that,  the  complaint  having  relevantly 
charged  the  statutory  offence,  the  conviction  and  sentence 
ought  to  be  sustained. 

The  Judgment  of  the  Court  was  pronounced  by 
Lord  Young. — The  complaint  against  the  prisoners — 
I  call  them  prisoners,  because,  although  they  have  been 
liberated  in  the  meantime,  they  are  now  at  the  bar  of 
the  Court,  and  substantially  in  custody — ^is  at  the  in- 
stance of  the  Procurator-fiscal  of  the  Police  Court  of 
Glasgow,  and  charges  them  with  assaulting  certain  con- 
stables while  in  the  discharge  of  their  duty.     An  objec- 
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jVction  was  taken  in  this  particular  case, — which  we  have  ^®®^- 
heard  as  presenting  the  matter  in  the  most  favourable  ^.^  ?^- 
light  for  all  parties  to  the  charge, — on  the  ground  that  »• 
while  it  accused  the  prisoner  of  assaulting  the  police  con-  Hi).hcourt 
stables  in  the  discharge  of  their  duty,  it  did  not  aver  ^^^  ^"' 
that  he  was  aware  that  they  were  in  discharge  of  their  "*^* 
duty,  and  did  not  specify  the  particular  duty  in  which 
they  were  engaged.  That  objection  the  magistrate  who 
tried  the  case  disallowed,  and  the  trial  proceeded.  The 
accused  was  convicted  and  sentenced  to  be  imprisoned 
for  six  months;  and  this  was  really  the  Case  for  all 
the  accused  parties,  who  were  substantially  in  the 
same  position.  The  judgment  of  the  magistrates  con- 
victing the  accused  and  sentencing  them  individually  to 
six  months'  imprisonment  is  brought  here  by  suspension 
and  liberation,  and  the  accused — the  suspenders — ^have 
obtained  liberation  in  the  meantime ;  and  we  are  now  to 
say  whether  the  grounds  of  objection  to  the  conviction 
and  sentence  under  ivhich  the  parties  are  sufifering  were 
or  were  not  well  founded.  1  have  noticed  in  the  course 
of  the  argument  that  the  trial  proceeded  in  the  Police 
Court  of  Glasgow,  which  has  jurisdiction  by  the  29th 
and  30th  Vic,  c.  CCLXXIIL,  and  that  by  the  provi- 
sions  of  the  131st  section  of  that  statute  no  sentence  of 
the  magistrate  officiating  in  that  Court  can  be  quashed 
for  any  misnomer  or  informality,  or  be  subject  to  sus- 
pension, reduction,  advocation,  or  appeal,  or  to  any  other 
form  of  review  or  stay  of  execution,  unless  in  the  manner 
and  upon  some  or  more  of  the  grounds  mentioned.  And 
by  the  132nd  section  the  mode  and  manner  are  by 
appeal  to  the  next  Circuit  Court  of  Justiciary  in  Glas- 
gow, and  the  grounds  upon  which  any  such  plea  may  be 
taken  are  corruption,  malice,  or  oppression  on  the  part 
of  the  magistrate,  wilful  deviation  in  point  of  form  from 
the  statutory  enactments,  incompetency,  or  defect  of 
jurisdiction ;  but  on  no  other  ground  can  the  decision 
be  reviewed.  The  result,  therefore,  is,  that  so  far  as  this 
was  a  conviction  and  sentence  of  a  magistrate  sitting  in 
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1880.    the  Police  Court  of  Glasgow,  it  is  not  subject  to  any 
No.  58.    form  of  review  whatsoever,  unless  by  appeal  to  the  Circuit 
»•       Court  of  Justiciary  in  Glasgow,  and  it  can  only  be  upon 
HiKh Court  *^^  gTouuds  of  corruption,  malice,  or  oppression,  incom- 
oct  30.    petency  or  defect  of  jurisdiction  on  the   part  of  the 
ttsp  &  >b.  jjiagigtrate.     But  it  was  said,  that  although  that  be  so 
prima  facie^  nevertheless  it  appeared,  looking  at  the 
complaint  on  which  the  conviction  and  sentence  pro- 
ceeded, and  the  conviction  and  sentence  themselves,  that 
conviction  and  sentence  or  punishment  had  proceeded 
upon  what  was  really  no  offence  at  all,  or,  at  least,  there 
was  no  conviction  of  anything  but  an  assault,  punish- 
able at  the  utmost  with  sixty  days'  imprisonment — the 
feature  that  the  assault  was  upon  officers  of  law  in  the 
execution  of  their  duty  not  being  so  stated  as  to  amount 
to  an  offence  of  the  nature  for  which  punishment  had 
been  awarded ; — that,  therefore,  so  far  as  the  sentence  of 
sixty  days'  imprisonment  was  pronounced,  it  was  appar- 
ently, upon  the  face  of  the  proceedings,  for  an  offence 
not  charged — that  is  to  say,  not  well  charged, — and 
there  was  and  could  be  no  good  conviction ;  and  that 
that  being  the  true  legal  view  of  the  case,  there  is  no 
protection  to  be  derived  from  the  finality  clauses  in  the 
Police  Act  to  which  I  have  referred ;  but  that  the  sen- 
tence might  be  quashed,  as  in  truth  a  lawless  proceeding 
on  the  part  of  the  magistrate,  and  quashed  in  this  Court, 
as,  what  is  truly  a  lawless  proceeding  before  any  magis- 
trate or  tribunal,  undoubtedly  could  be. 

It  is  the  opinion  of  the  Court  that  there  was  here 
a  good  charge  in  substance.  I  say  so  without  reference 
to  any  criticism  upon  the  language  of  the  complaint  in 
which  the  charge  was  set  out.  There  was  a  good  charge 
in  substance  at  the  instance  of  a  prosecutor  having  a  tide 
to  prosecute — that  is  to  say,  a  good  charge  in  substance 
with  a  good  instance,  brought  regularly  before  a  C/Ourt 
competent  to  convict,  and  that  Court  the  Police  Court 
of  Glasgow ;  and  the  magistrate  in  the  Police  Court, 
when  the  case  was  brought  before  him,  having  jurisdic- 
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tion  to  deal  with  the  charge,  was   entitled  and  bound  1880. 

to  deal  with  it  according  to  his  judgment.     An  objec-  NoTa 

tion  was  taken  to  the  releyancVy  and,  in  the  opinion  «. 

of  the  Court,  tiiat  objection   was   not  weU   founded.  ^'^ 


The  magistrate  had  jurisdiction  to  decide  upon  the  ^SS;.  ao^' 
objection  so  taken,  and  if  he  committed  an  error  suap.  &  Ub. 
— which  we  are  inclined  to  think  the  magistrate  did 
not — the  remedy  was,  not  by  suspension  in  this  Court, 
but  by  appeal  to  the  Circuit  Court  in  Glasgow.  That 
appeal  was  not  taken,  and  the  time  may  now  have 
gone  by,  which,  if  there  was  any  substantial  grievance 
to  complain  of,  would  be  a  misfortune  we  should  all 
regret. 

But  although  our  opinion  is  that  this  Court  has  no 
jurisdiction  to  entertain  the  suspension  in  respect  of  the 
judgment  submitted  to  our  review — a  judgment  of  the 
Police  Court  having  jurisdiction  in  the  subject  matter  of 
the  complaint  submitted  to  it,  and  protected  against  re- 
view by  this  Court — we  think  it  right  to  indicate,  as 
indeed  I  have  already  indicated,  that,  if  we  had  jurisdic- 
tion, we  should  have  concurred  in  the  view  of  the  magis- 
trate that  there  was  no  substantial  objection  to  this 
complaint  The  decision  is  without  prejudice  to  the 
necessity  of  the  prosecutor  establishing,  or  the  accused 
party  being  at  liberty  to  establish,  what  was  the  true 
state  of  the  fact,  or  the  reasonable  inference  to  be  drawn, 
as  to  the  knowledge  of  the  party  who  committed  the 
assault  of  the  condition  and  the  proceedings  at  the  time 
of  the  persons  whom  he  assaulted.  Prima  facie  the 
prosecutor  could  prove  no  more  than  that  the  constables 
were  engaged  in  the  discharge  of  their  duty.  The  duty 
might  be  very  various.  Looking  to  this  case  as  it  is 
presented  to  us  by  the  suspenders  the  duty  apparently 
was  in  repressing  what  was  regarded  by  the  magistrates 
as  a  proceeding — a  demonstration  by  a  large  number  of 
people — which  was  dangerous  to  the  public  peace.  The 
prosecutor  could  prove  no  more,  prima  fadcy  than  that 
the  police  constables  were  there,  and  were  there  not  as 

VOL   IV.  2  B 
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1880.     volunteers,  but  really  according  to  their  duty,  and  were 

NoTsa     engaged  according  to  their  duty,  and  that  the  accused 

V.       parties  assaulted  them.     It  was  open  to  the  accused  to 

^'^^1.  show  by  positive  evidence— or  that  the  probabiUty  from 


^ot.  80^  the  whole  facts  and  circumstances  disclosed  was — ^that 
Bq8p.&iiK  although  the  persona  to  whom  they  offered  and  used 
violence  were  in  truth  police  constables  in  the  execation 
of  their  duty,  they  had  no  suspicion  of  that,  and  that 
therefore  they  ought  not  to  be  visited  by  punishment  as 
if  they  had  known.  AH  this,  we  think,  was  entirely 
V  open  to  the  accused  parties.    But  we  also  think  that  this 

Police  Court  complaint  was  a  good  and  unobjectionable 
charge — that  the  suspender  assaulted  these  constables  at 
the  time  and  place  specified  when  they  were  engaged  in 
the  execution  of  their  duty ;  and  we  indicate  this  as  our 
opinion,  not  as  assuming  jurisdiction,  which,  on  the 
grounds  I  have  indicated,  the  statute  does  not  give,  but, 
as  it  may  be  satisfactory  to  the  parties  to  know  that  they 
have  not  lost  by  the  accident  of  referring  the  matter  to 
the  wrong  tribunal  any  advantage  or  benefit  they  would 
have  been  likely  to  obtain  at  the  proper  tribunal.  I  do 
not  think  it  necessary  for  us  to  enter  either  upon  the  case 
of  Mackenzie  v.  Lang  or  of  the  case  of  Marr  v.  M* Arthur, 
They  were  stated  to  be  in  contrast.  I  do  not  think  so.  The 
case  of  Marr  v.  M' Arthur  was  a  case  in  which,  rightly 
or  wrongly — and  I  assume  rightly,  for  it  is  not  hujtts 
loci  to  inquire — ^the  Court  were  of  opinion  that  the  thing 
charged  was  no  offence  at  all.  It  had  not  the  aspect  of 
an  offence.  It  was  as  if  a  man  had  been  taken  up  and 
tried  and  sentenced  to  imprisonment  for  whistling  in 
the  street^  or  walking  at  the  rate  of  five  miles  an  hour 
on  the  street,  or  doing  anything  that  appeared  to  be 
perfectly  innocent.  The  Court  thought  there  was  no 
offence  set  out,  and  that  upon  grounds  altogether  distinct 
from  mere  criticism  of  the  libeL  Criticisms  upon  the 
style  of  a  charge,  or  the  omission  of  particulars  which 
ought  to  have  been  given,  are  totally  different  from  a 
case  where  there  was  no  charge  at  all.     Again,  rightly 
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or  wrongly — for  into  that  we  have  no  occasion  to  inquire  1880. 

here, — the  Court  in  the  case  of  Marr  v.  M* Arthur  were  mZml 

of  opinion  that  there  was  no  charge  presented  to  the  ^^•^ 

magistrates  at  alL     It  was  not  a  case  of  objection  to  the  ^*^*^ 


relevancy  of  the  indictment  They  said  there  was  no  ^ct^^ 
offence  at  all,  and  the  Court  determined  that  it  had  juris-  ^^^;^^£^ 
diction  to  set  aside  a  sentence  for  what,  in  their  judg- 
ment, was  no  offence  by  common  or  statute  law  at  all. 
Here  the  most  that  coidd  be  made  of  the  case  was  a 
criticism  upon  the  mode  of  libelling  a  substantial  charge 
— ^that  of  assaulting  constables  while  in  the  execution  of 
their  duty.  The  libel  may  be  more  or  less  subject  to 
criticism,  but  that  there  is  a  substantial  charge — a  charge 
of  a  crime  more  or  less  serious — nobody  doubts.  There- 
fore the  case  of  Marr  v.  M^ Arthur  does  not  interfere 
with  the  present  case,  and  the  conclusion  at  which  we 
have  arrived  makes  no  reflection  upon  the  decision  in 
that  case.  That  conclusion  is  that  we  have  under  the 
stetute  regulating  this  matter  no  jurisdiction  to  enter- 
tain  this  suspension ;  but,  feeling  it  proper  for  the  satis- 
faction of  parties  to  indicate  the  opinions  which  we 
entertain,  we  are  of  opinion  that  if  we  had  jurisdiction 
we  should  not  have  been  favourable  to  the  objection 
which  has  been  stated  against  this  conviction  and  sen- 
tence. The  result  is  that  this  suspension — and  all  the 
others,  we  are  told,  must  follow  this  one — ^must  be  dis- 
missed. 
The  following  was  the  Interlocutor  : — 
*  Edinburgh,  30th  October  1880. — ^Having  considered 
this  Bill,  and  heard  Counsel  for  the  parties,  Befuse  the 
Bill,  and  decern :  Further,  grant  warrant  to  all  proper 
officers  of  the  law  hi  possession  of  this  warranty  or  an 
extract  thereof,  to  apprehend  the  complainer,  John 
O'Brien,  and  to  convey  him  to  and  imprison  him  in 
the  prison  of  Ayr,  therein  to  remain  during  the  un- 
expired period  of  the  sentence  pronounced  against 
him  in  the  inferior    Court,  the  said    period  to  run 
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1880.     from    the    date    of    his    re-incarceration    under   this 


Na  6a     warrant' 

O'Brien 
M'Fhee. 

High  Court, 
6ct.8a 

Su8p.lt  lib. 


Agent  for  the  Suspender— A.  Flbmiho,  &aC. 
Agents  for  the  Beapondent— Caxfbill  k  Smith,  a&a 


Present, 
Lord  Adam. 


1880. 


Hbh  Majesty's  Advooatb — SoU-Gen.  {Bal/our)t  an4  The  Hon,  H.  J. 

Mancreifff  A,D, 

AGAINST 

John  Small — George  Burnet. 

Weakness  op  Mind — Insanity — Mitigation  of  Punishment— 
Spboial  Defence — Procedure — Sentence. — ^A  person  chaiged 
before  the  High  Court  with  the  crimes  and  offences  in  sections  26 
and  27  of  1  Vic,  c  36  (Offences  against  the  Post  Office),  or 
alternatively  with  theft,  proposed,  in  mitigation  of  punishment  to 
adduce  evidence  to  prove  weakness  of  mind  on  his  part,  but  not 
insanity  such  as  to  infer  irresponsibility,  without  having  lodged  ft 
special  defence,  and  the  Prosecutor  objected.  Objection  repelled, 
and  the  evidence  allowed  to  be  led.  Verdict :  guilty  of  the  high 
crimes  and  offences  under  the  statute  as  libelled.  Sentence  :  seven 
yean  penal  servitude. 


john'smidi.      JoHN   Small,  from  the  prisoH   of    Perth,    was  in- 

h  Court,  dieted  and   accused   of  the  high  crimes  and  offences 

set  forth  in  the  26th  and  27th  sections  of  the  Act 


HighC 
neo. 


& 


mV'le;   1  Via,  c.  36  (Offences  against  the  Post  Office),  or  of 

^^^'  the  crime  of   theft   at  common    law,   and  upon  the 

case  being  called  before  the  High  Court,  pleaded  not 

guilty,  there  being  no  special  defence  lodged  on  his 

behalf. 

After  the  evidence  for  the  prosecution  had  been 
led  and  the  case  for  the  Crown  concluded,  Burnet 
for  the  panel  adduced  Mary  Lowden  or  Small,  the 
panel's  mother,  and  intimated  that  he  proposed  to 
examine  her  to  prove  weakness  of  mind  on  the  part  of 
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the  panel,  but  not  insanity  such  as  to  infer  iirQ.8ponsi-     1880. 
bility,  and  this  merely  in  mitigation  of  the  sentence  to    nZm. 

1 n  John  Small. 

be  pronounced.  

The  Solicitor-General  objected.  ^'^c^o?^ 

Lord  Adam  repelled  the  objection,  and  admitted  the  oont  of  i. 
evidenca  w^^afA. 

Thereafter  two  other  witnesses,  viz.,  the  panel's  father  ^^  ^^^ 
and  Dr  T.  S.  Clouston,  Superintendent  Royal  Asylum, 
Momingside,  Edinburgh,  were   examined  to  the  like 
effect 

Both  parties  having  then  addressed  the  Jury,  and 
Lord  Adam  having  delivered  his  charge,  a  verdict 
finding  the  panel  guilty  of  the  high  crimes  and  oflfences 
under  the  statute  as  libelled  was  returned,  and  he  was 
sentenced  to  seven  years  penal  servitude 


Present, 

The  Lord  Justicb-Clerk. 
Hkr  Majbbtt'b  Adyooatb — The  Han,  H.  /.  Monereiff^  A.D. 

AQAINST 

Barbara  Gray  or  M'Intosh — Macdonaldf  Q.(7.,  and  Brawn  Douglas, 

CnLPABUE  HoviomE — Nbqlbot  and  Bad  Treatment  of  CmLD — 
Babt  Farming — CHUiD,  Cruel  and  Unnatural  Treatment  of — 
BsLBTAMcnr — Innominate  Offence,  Yagubnbss  and  Inbuffioibnot 
OF — ^MiNOR  Proposition,  Insuffioibnctof — ^AMBiourrr  of  oharob 
— Sfbcifioation,  Want  of — Libel,  Amending  —  Indictment, 
striking  out  Words  from. — Objection  to  the  m^jor  propoaition  of 
an  indictment  chaiging  cnlpable  homicide,  as  also  the  onlpable  and 
wilful  neglect  and  bad  treatment  of  a  child  of  tender  age  by  a 
person  who  has  the  custody  and  keeping  of  it,  whereby  such  child 
is  ii^ured  in  its  health,  that  the  latter  chaige  was  vague  and  in- 
sufficient, and  that  the  words  cruel,  barbarous,  or  unnatural,  or  one 
or  other  of  them,  should  have  been  added  to  the  words  culpable 
and  wilful    Replied. 
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1881.  Objection  also  that  the  charges  in  the  minor  propomtiomrere 


NadO. 


vague  and  not  sufficiently  specific,  and  did  not  amount  to  eitlier 
BartMraGray  of  the  crimes  in  the  major,  and  especially  that  the  particular  kind 
or  M'intoeh.      ^£  £^^  ^^^^^  ^^  ^^j.  gpecified  in  the  chaige  of  having  fed  children 

Hkrh  CJ<^>       with  improper  and  insufficient  food.     Repelled. 

and  Feb.  21.  Held  also  that  the  Court  has  power  to  allow  words  to  he  sfenick 

Culp.  Horn.       ^^^  ^^  ^^  indictment  at  the  first  or  pleading  diet,  if  the  alteration 

9ui,  does  not  vary  the  crime  changed ;  and  accordingly  the  words,  ^M 

feed  her  with  improj/er  or  deletericua  food^  in  the  latter  charge, 

allowed  on  the  motion  of  the  prosecutor  to  be  deleted  from  the 

charge  as  being  unnecessary. 

Babbara  Gray  or  M*Intosh,  a  prisoner  in  the  prison 
of  Edinburgh,  was  indicted  and  accused  of  the  crime  of 
culpable  homicide ;  as  also  the  culpable  and  wilful 
neglect  and  bad  treatment  of  a  child  of  tender  age  by  a 
person  who  has  the  custody  and  keeping  of  it,  whereby 
such  child  is  injured  in  its  health. 

In  so  far  as  (1)  A.  B.  [a  woman  designed]  having,  on  or  aboat 
the  8th  day  of  August  1876,  been  delivered  of  an  illegitimate 
female  child  in  the  Royal  Maternity  and  Simpson  Memorial  Hos- 
pital, &C.,  who  was  thereafter  named,  &c.,  and  you  the  said  Ba^ 
bara  Gray  or  M'Intosh  having,  on  or  about  the  10th  day  of 
August  1876,  or  within  a  few  days  thereafter,  at  tbe  said  Boyal 
Maternity  Hospital,  agreed  to  nurse  and  upbring  tbe  said  child, 
in  consideration  of  the  sum  of  £22  sterling  or  thereby,  which 
was  then  and  there  paid  to  you  by,  &c.,  to  enable  you  to  do  so 
in  a  proper  and  sufficient  manner,  and  having,  time  and  place  last 
above  libelled,  received  the  said  child,  and  thus  become  her  custodiei 
and  guardian,  and  it  being  your  duty  accordingly  to  maintain,  op- 
bring,  and  keep  the  said  child  in  a  proper,  sufficient,  and  careful 
manner ;  and  the  said  child  being  in  a  sound  state  of  health  when  so 
received  by  you  \  you  the  said  Barbara  Gray  or  Mcintosh  did,  in 
breach  of  your  duty  as  custodier  and  guardian  aforesaid,  in  or  near  the 
house  or  premises  at  or  near  Firth,  in  the  parish  of  Lasswade,  and 
county  of  Mid-Lothian,  in  which  you  then  resided,  or  at  some  other 
place  or  places  to  the  prosecutor  unknown,  during  the  whole  of  the 
period  ftom  on  or  about  tbe  1 0th  day  of  August  1876  to  the  29th  daj 
of  November  1876,  or  part  thereof,  culpably  and  wilfully  ne^eetto 
supply  the  said  child  with  wholesome  and  sufficient  food  and  dothing^ 
and  did  feed  her  with  improper  and  ddeterioue  food^  and  keep  or 
allow  her  to  be  kept  in  a  dirty  and  damp  condition,  and  expose  h« 
or  allow  her  to  be  exposed  to  cold,  and  otherwise  fail  to  give  her  such 
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care  and  attentioii  as  weie  neceaaaiy  to  preaerve  the  health  of  a  child      1881. 

of  sach  tender  age ;  by  all  which,  or  part  thereof,  the  aaid  child  was     jT*^ 

serioQsly  injured  in  her  health,  and  her  constitution  and  vital  powers  Btfl»i»Qny 

were  gradually  destroyed ;  and  in  consequence  thereof  the  said  child,  ^ 

whfle  being  taken  by  yoo,  on  or  about  the  29th  day  of  November  Hlrii  Goart, 

1876,  from  Firth  aforesaid  to  Edinburgh,  died  in  the  train  or  other  and  Feb.  21. 

oonveyance  by  which  you  made  the  journey,  or  elsewhere  to  the  pro-  cuipt  Horn.' 

secutor  unknown,  firom  exhaustion,  or  other  cause  or  causes,  produced        Ac. 

by  your  culpable  and  wilful  n^ect  and  bad  treatment  aforesaid, 

and  was  thus  culpably  killed  by  you  the  said  Barbara  Gray  or 

M'Intoeh:  likeas  (2).   [Then  followed  two  like  charges  relating  to  the 

death  of  two  other  children  said  to  have  been  received  by  the  panel 

in  a  similar  manner  shortly  after  their  birth,  and  which  it  was 

alleged  she  agreed  to  adopt  or  upbring  and  which  it  was  averred  died 

a  few  months  after  they  were  received,  *  from  general  debility  and 

consumption  of  the  bowels,  or  other  cause  or  causes  induced  by  your 

culpable  and  wilful  neglect  and  bad  treatment  of  him  (or  her),  and 

was  thus  culpably  killed  by  you.'     Chaige  (4)  related  to  the  culpable 

neglect  of  a  male  illegitimate  child  which  the  panel  was  alleged  to 

have  agreed  to  adopt  or  upbring,  in  consideration  of  a  sum  of  £10 

paid,  and  which  child  was,  it  was  said,  culpably  and  wilfully  neglected, 

in  the  same  manner  as  in  the  previous  charges,  and  was  it  was 

averred  '  ii^ured  in  his  health,  and  his  constitution  and  vital  powers 

were  gradually  impaired.'    This  charge  then  proceeded.]    Further, 

on  or  about  the  30th  day  of  July  1880,  you  the  said  Barbara 

Gray  or  M'lntosh,  being  conscious  of  the  condition  to  which  the  said 

child  last  above  libelled  had  been  reduced  by  your  said  culpable  and 

wilful  neglect  and  bad  treatment,  and  anxious  to  avert  suspicion  fiom 

yourself,  or  otherwise  being  desirous  to  free  yourself  of  the  custody  of 

the  said  child,  did  culpably  and  wilfully,  and  in  breach  of  your  duty 

aforesaid,  take  the  said  child  to  the  house  or  premises  in  or  near 

Nottingham  Place,  Edinburgh,  then  and  now  or  lately  occupied  by 

John  Spears,  labourer,  residing  there,  and  deliver  it  to  and  leave  it 

with  Mary  Kerr  Spears,  then  and  now  or  lately  residing  with  the  said 

John  Spears,  daughter  of,  &c.,  a  girl  of  fifteen  years  or  thereby  of  age, 

who  from  her  age  and  means  was  not  qualified  or  able^  and  who  did 

not  undertake,  to  keep  it,  on  the  false  pretence  that  her  mother  the 

said  Isabella  Roes  or  Spears  or  Mitchelhill  had  agreed  to  nurse  the 

aaid  child  for  yon,  and  did  culpably  and  wilfully  neglect  to  furnish 

the  said  Mary  Kerr  Spears  with  money  wherewith  to  support  the 

8aid  child,  and  with  proper  and  necessary  clothing  for  him ;  and  in 

order  to  prevent  the  said  Maiy  Kerr  Spears  from  bringing  the  said 

child  back  to  you,  did  conceal  from  her  or  fail  to  give  her  your  name 

and  address,  through  which  culpable  and  wilful  neglect  on  your  part 

last  libelled,  the  said  child,  although  he  received  as  much  attention 
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1881.      And  care  as  the  said  Mary  Kerr  Spears  was  able  to  give  him,  was, 

jT^Z^      daring  the  time  it  remained  with  her  in  the  said  house  or  premises  in 

BtfliarmOimy  Nottingham  Place,  viz.,  frt)m  on  or  ahont  the  30th  day  of  July  to  the 

^ 4th  day  of  August  1880,  both  days  inclusive,  further  injured  in  his 

Hiffh  Coort,  health  from  want  of  proper  and  necessary  treatment,  food,  and  elotbing ; 

and  FeK  2L  and  the  said  child  having  been  removed  to  the  poorhouse  of  the 

Cttlp.  Horn."  parish  of  South  Leith,  on  or  about  the  4Ui  day  of  August  1880,  died 

^o.        there,  on  or  about  the  6th  day  of  August  1880,  from  general  debility 

or  other  cause  or  causes  induced  by  your  culpable  and  wilful  n^lect 

and  bad  treatment  of  him,  all  as  set  forth  in  the  present  chaige, 

and  was  thus  culpably  killed  by  you  the  said   Barbara  Gray  or 

Mcintosh :  And  you  the  said  Barbara  Gray  or  M'lntosh  having  been 

apprehended,  &c. 

Macdonald,  Q.C.,  and  Brown  Douolas,  for  the  panel, 
objected  to  the  relevancy.  The  second  crime  charged  in 
the  major,  viz.,  the  culpable  and  wilful  neglect  and  bad 
treatment  of  a  child  of  tender  age,  kc,  is  too  vague  and 
insufficient  in  its  terms  to  constitute  a  good  charge.  In 
addition  to  the  words  'culpable  and  wilful/  some  such 
words  as  'barbarous,  cruel,  or  unnatural'  should  have 
been  used.  The  teim  bad  treatment,  also,  may  be  taken 
as  amounting  to  nothing  more  than  injudiciousneas 
resulting  from  a  di£ference  in  a  matter  of  opinioa 
Further,  the  statements  in  the  minor  proposition  do 
not  specify  such  neglect  or  bad  treatment  as  can  support 
the  charges  in  the  major.  Taking  the  first  count,  ve 
object  to  the  words  *  wholesome  and  sufficient  food 
and  clothing.'  It  is  impossible  to  say  how  the  adjec- 
tives are  to  be  applied  to  the  substantives.  Being 
capable  of  heiag  reasonably  and  with  equal  force 
re^  in  two  wa^.  these  words  are  ambi^ous ;  the 
prosecutor  is  not  therefore  in  a  position  to  ask  a  jury  to 
take  his  view  when  another  signification  is  possible.  And 
this  is  all  the  more  important  when  considered  with 
reference  to  the  words  which  immediately  follow, 
'  and  did  feed  her  with  improper  and  deleterious  food.' 
These  words  are  ambiguous,  and  vague  and  defective  in 
specification.  It  is  not  said  that  the  prosecutor  does 
not  know  what  was  the  deleterious  food  used ;  and,  if 
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he  did  know,  it  ought  to  have  been  specified.     If,  as     1881. 
has  been  said,  the  word  *  deleterious '  is  used  only  as  _  No.  60. 

BarbaraGray 

the  converse  of  the  previous  word  *  wholesome,'  it  ought  <»  M'intoeh. 
not  to  have  been  used  as  a  specific  charge.  As  it  Hi^h  Court, 
might  come  to  be  a  question  whether  any  particular  and  PeK  21. 
kind  of  food  was  or  was  not  deleterious  to  the  particular  coip.  Hom., 
condition  of  the  child,  it  should  have  been  specified 
what  was  the  kind  of  food  given.  David  and  Jaiiet 
GemmeUy  High  Court,  June  5th,  1841,  Swint,  vol.  ii. 
p.  552.  We  object  also  to  the  words,  *and  did  keep 
her  or  allow  her  to  be  kept  in  a  dirty  or  damp  condition, 
&c."  The  word  habitually  is  not  here  used.  It  is  not 
said  that  it  was  the  habitual  practice  of  the  panel  to 
allow  the  child  to  be  exposed  to  wet  and  cold.  Without 
being  coupled  with  some  such  averment,  the  words 
themselves  do  not  set  forth  an  act  capable  of  being 
made  the  subject  of  a  criminal  charge.  Catherine 
M'Gavin,  High  Court,  May  11th,  1846,  Arkley,  p. 
67  ;  and  the  above  case  of  David  and  Janet  Oemmell. 
Lastly,  with  reference  to  the  last  count,  commencing, 
"Further,  on  or  about  the  30th  day  of  July,"  Ac. 
This  is  of  the  nature  of  a  charge  of  abandoning 
or  exposing  a  child,  and  in  all  such  cases  it  is 
necessary  that  there  should  be  a  distinct  averment 
of  <^  or  riBk  run  by  the  ehili  The  todietaent 
however  does  not  aver  that,  at  the  place  at  which  the 
child  was  left,  there  was  no  one  capable  of  taking  care 
of  it  or  of  supporting  it ;  and  a  person  with  whom  a 
child  is  left  or  abandoned  is  bound  to  take  care  of  it 
The  words,  'through  which  culpable  and  wilful  neglect 
on  your  part  last  libelled,  the  said  child,'  &c.,  refer  to 
the  handing  over  of  the  child  to  Mary  Kerr  Spears,  and 
attribute  the  result  more  to  that  cause  than  to  injury 
mflicted  during  the  period  it  was  with  the  panel  It 
could  not  be  anticipated  by  the  panel  that  there  was 
any  natural  risk  run  in  leaving  the  child  with  Mary 
Kerr  Spears  at  the  house  libelled.     There  were  persons 
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1881.     resident  there  who  were  quite  capable  of  taking  care  of 

NoTob.     it,  and  who  at  all  events  could  have  taken  it  to  the 

or  M*into£  poor-housc.      Hume,  vol.   i.   p.   299  ;   Rachel  Gibson^ 

Hiffh  Court,  Glasgow,  Jan.   8,  1845,  Broun,  vol.  ii.  p.  366.     This 

and  Feb.  21.  part  of  the  libel  ought  also  to  have  stated  that  what  the 

Gulp.  Horn.,  panel   did  was  done  regardless  of  the  consequencea 

^      Elizabeth  Kerr,  High  Court,  Nov.  8  and  26,  1860,  Irv., 

vol,  iii.  p.  627. 

The  Lord  Justioe-Clere. — I  am  not  inclined  to 
sustain  the  objection  stated  to  the  major  proposition, 
but  I  would  like  to  hear  what  is  the  answer  to  the 
objection  stated  to  the  charge  of  supplying  the  child 
with  improper  and  deleterious  food. 

MoNCREiFF,  A.D. — In  all  the  cases  which  have  be^ 
cited,  there  was  actual  violence  or  injury  libelled,  but 
the  facts  of  the  present  case  warrant  a  chatge  of  general 
neglect  and  bad  treatment,  and,  when  libelled  with 
reference  to  a  child  of  tender  years,  by  a  person  who  has 
the  custody  or  keeping  of  the  child,  amount  to  a  crime. 
The  objections  stated  amount  to  criticism  only.  The 
words  *  wholesome  and  sufficient '  are  quite  capable  of 
being  applied  with  propriety  to  either  of  the  substantives 
which  follow  them,  and  even  if  they  could  not*  aptando 
singula  singulis,  the  one  adjective  it  is  clear  applies  to 
'food,'  and  the  other  to  *  clothes.'  The  words  'im- 
proper and  deleterious '  are  the  converse  merely  of  the 
words  'wholesome  and  sufficient*'  and  probably  the 
word  'deleterious'  might  have  been  omitted  without 
injuring  the  relevancy.  But  the  panel  is  not  prejudiced 
by  its  insertion.  The  case  is  not  one  of  administering 
poisonous  substances*  and  to  have  inserted  in  the  libel 
a  statement  of  the  particular  kind  of  deleterious  food 
given,  and  to  have  specified  each  occasion  on  which  it 
was  given,  would  have  unduly  encumbered  the  chaige. 
As  it  stands  it  embraces  the  giving  of  food,  which, 
although  of  a  good  kind,  was  not  of  a  quality  or  in  such 
a  condition  as  to  make  it  proper  food  for  a  child  in  the 
particular  condition  libelled.     In  no  case  of  this  descrip- 
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tion  has  such  specification  been  required.     Catherine     1881. 
M'Oavin,  High  Court,  May  11,  1846,  Arkley,  p.  67;    nTmi 
John  and  Mary  Craw,  High  Court,  Nov.  8, 1839,  Swint.,  or  M'lntoS^ 
vol  ii.  p.  449 ;  David  and  Janet  Gemmell  (supra).  Hish  court, 
But  if  the  words,  *  and  did  feed  the  said  child  with  9aA^i^\i, 
improper  and  deleterious  food,^  are  to  be  held  as  super-  cuipi  Hom., 
fluous,  being  merely  the  complement  of  the  preceding      ^ 
words,  I  shall  move  the  Court  to  be  allowed  to  delete 
them,   as  the  charge  would  not  be  varied  by  their 
deletion.     The  last  charge  is  undoubtedly  peculiar  in 
its  circumstances,  but  that  arises  mainly  from  its  being 
necessary  to  libel  the  place  at  which  the  neglect  and 
bad  treatment  took  place,  and  where  also  the  child  died. 
That  involved  the  necessity  of  setting  forth  the  handing 
over  of  the  child  to  Mary  Spears.     The  latter  was  under 
no  obligation  to  support  the  child,  and  it  was,  in  the 
circumstances  set  forth,  clearly  the  duty  of  the  panel  to 
supply  Mary  Spears  either  with  sufficient  means  to  enable 
her  to  provide  for  its  support,  or  with  sufficient  food  or 
clothing  for  that  purpose ;  and  if  the  panel  fedled  to  do  so, 
and  the  child  died  in  consequence  of  the  neglect  and  bad 
treatment  which,  for  that  reason,  it  was  made  to  suffer 
while  in  the  custody  of  Mary  Speais,  then  sufficient^ 
I  submit^  will  have  been  proved  to  make  the  panel 
responsible,  as  being  guilty  of  one  or  other  of  the  crimes 
charged.     Reg.   v.   Buhh,   Aug.    12,    1851,    4   Coxe's 
Criminal  Cases,  p.  455 ;  Beg.  v.  Ryland,  Nov.  1867. 
L.  R.  vol.  I.  Crown  Cases  reserved,  p.  99. 

The  Lord  Justice-Clerk. — I  have  considered  the 
objections  that  have  been  stated  to  the  relevancy  of  this 
indictment,  and  there  is  only  one  of  them  which  I  think  is 
of  any  impbrtadce.  The  other  objections  go  more  to  the 
phraseology  than  to  the  substance  of  the  charges. 

The  question  whether  the  words  ^v^olesome  and 
sufficient*  can  be  properly  applied  to  the  substantives 
which  follow  them  in  the  sentence,  *  neglect  to  supply 
the  said  child  with  wholesome  and  sufficient  food  and 
doihing'  does  not  present  any  difficulty  to  my  mind. 
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1881.     The  meaning  is,  I  think,  quite  dear.     It  means  that  the 
N^ao.     panel  neglected  to  supply  wholesome  food  and  sufficient 

or  wbxtoS^  clothing ;   and  although  there  may  be  a  grammatical 

High  Court,  objcction,  it  is  not  one  which  affiscts  the  substance  of 

and  EW).  21.  the  charges. 

Gulp.  Horn.,  An  objection,  however,  was  taken  to  the  rest  of  the 
**•  sentence,  and  to  the  words  in  it  which  immediately 
follow,  to  the  effect  that  the  panel  is  charged  with  giving 
improper  and  deleterious  food,  as  a  specific  charge,  and 
it  is  not  set  forth  what  the  deleterious  food  was  which 
was  used,  and  that  the  panel  is  entitled  to  know  what 
food  the  prosecutor  means  to  prove  was  given.  I  should 
have  been  inclined  to  have  sustained  the  relevancy  of 
this  part  of  the  indictment  as  it  at  present  stands,  not- 
withstanding that  it  is  perhaps  open  to  criticisuL  As  I 
understand  the  indictment,  the  words,  *and  did  feed 
her  with  improper  and  deleterious  food*  are  the 
counterpart  of  the  previous  words,  '  did  fail  to  supply 
the  said  child  with  wlwlesome  and  sufficient  food.*  The 
child  had  some  food,  and  what  is  intended  to  be  charged 
is,  that  what  food  was  given  was  improper  and  dele- 
terious for  a  child  in  the  particular  condition  in  which 
that  child  was.  But  I  should  much  have  preferred  that 
the  words  had  not  been  inserted.  They  do  not  add  to 
the  strength  of  the  charge,  nor  do  they  vary  the  nature 
of  it.  The  prosecutor  has  accordingly  craved  to  be 
allowed  to  strike  them  put  of  each  count  in  the  libel  in 
which  they  occur ;  and  I  am  of  opinion  that  it  is  right 
that  he  should  be  allowed  to  do  so.  When  that  part  of 
these  counts  is  struck  out  the  substance  of  the  libel  will 
remain  the  same;  and  I  am  dear  that  the  Court  has 
perfect  power  to  allow  this  to  be  done.  I  can  quite 
understand  how,  even  where  the  alteration  made  no 
difference  in  the  charge,  that  it  was  sometimes  considered, 
especially  on  Circuit,  hardly  fair  to  ask  the  advisers  of 
the  accuj^ed  to  make  up  tiieir  minds  at  once  upon  a 
matter  of  such  importance,  when  the  trial  was  about  to 
proceed  :  but  that  view  never  proceeded  on  a  principle 
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of  competency,  but  only  on  one  of  convenience,  and     issi. 
cannot  at  any  rate  apply  to  a  pleading  diet  like  the     nI^. 
present  in  our  more  modem  practice.     There  will  be  J^Sjf'Jl^n SS^ 
ample  time  now  for  the  consideration  of  what  will  be  High  court, 
the  result  of  the  withdrawal  of  words  such  as  these  from  and  Kb?2i 
the  charge.     As  regards  the  power  of  the  Court  the  law  — — - — 
is  quite  fixed ;  and  although  certain  obiter  dicta  suggest-       ^ 
ing  the  contrary  are  to  be  found  in  the  Reports,  I  do 
not  concur  with  them.     I  shall  therefore  allow  the  words 
I  have  referred  to  to  be  struck  out  of  each  count  of  the 
mdictment  in  which  they  occur,  and  on  this  being  done, 
find  the  libel  relevant. 

The  Advocate-Depute  then  moved  the  Court  to 
strike  out  the  words,  '  and  did  feed  the  said  child  with 
improper  and  deleterious  food,'  from  each  of  the  first 
four  counts  of  the  libel.  The  Court  thereupon  allowed 
the  words  to  be  deleted,  and  found  the  indictment 
relevant. 

At  the  second  diet  upon  21st  February,  the  panel 
pleaded  guilty  to  the  charge  of  culpable  and  wilful 
neglect  and  bad  treatment  of  a  child  of  tender  age,  as 
libelled  in  the  first  three  charges,  and  she  was  sentenced 
to  fifteen  months'  imprisonment. 

Agent  for  the  CrowD->€HABLB8  Mobtor,  W.S. 
Agents  for  the  Panel— MeaBn  Auld  &  Macdonald,  W.S. 


Present, 

The  Lord  Jubticb-Clibk. 

Lords  Touno  and  CaAioHiLLi 

Robert  Kiddell,  Suspender^DarZtn^. 

AQAINST 

Jambs  and  James  Charles  Stevbkbon,  'RespondeniB-^RiUherfurd. 

Sentence — Keoord,Datb  ov — Record,  Error  nv — Record,  Vitiation 
OF — Ferjurt — Witness — Verdict — Suspension. — Sentence  upon 
a  panel  convicted  of  the  crime  of  peijaiy,  suspended  on  the  ground 
that  the  record  of  the  proceedings  and  the  extract  of  the  conviction 
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1881.  ^^  ^^'^  ^to  of  the  day  previous  to  the  true  date  of  the  trial  i  and 

— T  secondly,  that  this  error  in  the  date  of  the  record  had  been  ex 

Biddell         intervaUo  corrected  after  the  panel  had  left  the  bar. 
ft 

stoTeiuoiia      rji^^^  ^^  ^  gj^  ^£  gugpenaion  and  Liberation  at  the 


^^ehT*'  iMtance  of  Robebt  Riddell,  prisoner  at  Perth,  under  a 
g  A  lib.  warrant  issued  in  terms  of  a  conviction  and  sentence 
pronounced  by  the  Sheriff  of  Roxburghshire,  kc  (Fatd- 
son),  at  Jedburgh,  upon  24th  Nov.  1880. 

Upon  the  11th  of  that  month,  James  Stevenson  and 
James  Chables  Stevenson,  the  Procurators  Fiscal  for  that 
county,  executed  against  the  suspender  a  criminal  libel 
charging  him  with  the  crime  of  perjury,  committed  in 
an  action  of  filiation  in  which  he  was  defender,  and  in 
which  decree  was  given  against  him  by  the  Sheriff-Substi- 
tute at  Jedburgh.  At  tiie  first  diet  upon  this  criminal 
libel  which  was  held  at  Jedburgh  on  Nov.  15,  1880,  the 
libel  was  found  relevant,  and  the  suspender  pleaded  not 
guilty.  The  second  diet  was  held  upon  the  24th  day 
of  November  1880,  when  the  trial  proceeded  before  the 
Sheriff  and  a  jury,  and  a  verdict  finding  the  panel  guilty 
of  the  crime  of  perjury  as  libelled  was  returned  and 
recorded,  whereupon  the  Sheriff  pronounced  sentence 
of  infamy  and  of  imprisonment  for  six  calendar  months, 
in  virtue  of  which  the  suspender  was  transferred  to 
the  general  prison  at  Perth  to  undergo  sentence. 

He  now  presented  the  present  Bill,  craving  suspension 
of  the  above  sentence,  and  liberation  upon  the  ground 
inter  alia  as  was  averred  in  the  Bill,  that '  the  record  of 
the  proceedings  and  the  extract  of  the  conviction  both 
bear  date  November  23d,  1880:'  and  he  pleaded,  inter  cJia 
*  The  sentence  complained  of  should  be  suspended,  and 
liberation  granted  with  expenses  as  craved,  in  respect 
that,  the  sentence  is  void  and  null,  being  dated  the 
day  before  the  trial  was  held. 

Darling,  for  the  suspender. — ^The  sentence  ought  to 
be  suspended,  in  respect — ^First,  The  libel  upon  which 
the  suspender  was  tried  and  convicted  contained  no 
allegation  of  knowledge  that  the  statements  made  hy 
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him  on  oath  were  false,  and  were  known  by  him  to  be  X881. 
&l6e.  This  is  of  the  essence  of  the  chars^e,  and  must  be  No.  ei. 
affirmed  in  the  libel.    Macdonald's  Criminal  Law,  p.  423 ;        •. 

flume,  vol.  L  p.  368.     Second,  The  proceedings  at  the-- 

first  diet  were  inept,  in  consequence  of  the  presiding    %b.a 


judge,  the  Sheriff-Substitute,  being  a  material  witness  to  suaix  k  uu 
the  facts  of  the  case.  It  was  incompetent  to  make  him 
a  witness  at  the  trial  after  his  having  so  presided. 
Ferguson  v.  Webster,  High  Court,  Oct.  25,  1869, 
Couper,  vol.  i.  p.  370.  Thirdly,  The  verdict  was  dis- 
conform  to  the  Ubel,  and  inconsist^it  with  itself  It 
found  one  fact  proved  only,  and  '  found  the  panel  guilty 
of  perjury  as  libdled,*  in  so  far  as  it  found  that  one  fact 
to  have  been  true.  Lastly,  The  sentence  is  void  and 
null,  being  dated  the  day  before  the  trial  was  held  The 
minute,  which  is  the  record  of  the  procedure  taken  at 
the  trial,  appears  to  have  borne  at  one  time  the  date 
23d  November  1880,  and  it  now  bears  to  have  been 
altered  to  24th  November  1880 ;  and  we  believe  that 
the  warrant,  which  is  in  the  hands  of  the  keeper  of  the 
prison  at  Perth,  is  also  dated  23d  November,  whereas, 
there  is  no  doubt,  and  it  is  admitted,  that  the  trial  took 
place  on  the  24  th  of  November.  The  minutes  form  the 
ground  for  the  granting  of  the  warrant  whereby  the 
sentence  is  carried  out,  and  these  having  been  vitiated 
by  the  date  of  the  record  having  been  altered  after  the 
sentence  had,  we  aver,  been  conunenced  to  be  carried 
out^  the  sentence  is  void  and  null.  M'Donagh  v.  Ross^ 
High  Court,  May  24  and  29,  1869,  Couper,  vol.  L 
p.  299 ;  M'AUister  v.  Cowan,  High  Court,  May  24, 
1869,  Couper,  vol.  i.  p.  302 ;  Clarkson  v.  Muir,  High 
Court,  July  19,  1871,  Couper,  vol.  ii.  p.  125. 

RuTHERFUBD,  for  the  respondents. — The  first  objection 
comes  too  late,  and  although  I  am  not  in  a  position  to 
adduce  any  example  of  a  criminal  libel  drawn  without 
the  averment  contended  for  being  included  in  it,  we 
contend  that  the  words  ^  knowingly,  wilfully,  and  falsely 
swear/  which  are  used,  are  sufficient.     With  regard  to 
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1681.  ^ro  ^^®  ^to  o^  ^0  ^y  previous  to  the  trae  date  of  the  trial ;  aod 

„ — t;  secondly,  that  this  error  is  the  date  of  the  record  had  been  ex 

Biddell         intervdUo  corrected  after  the  panel  had  left  the  bar. 

ft 

8toY6n.oi»«.      rp^jg  ^^  ^  g.jj  ^f  Suspension  and  Liberation  at  the 

^skT*'  instance  of  Robert  Riddell,  prisoner  at  Perth,  under  a 

g      ^  j^  warrant  issued  in  terms  of  a  conviction  and  sentence 

pronounced  by  the  Sheriff  of  Roxburghshire,  &a  (Patti- 

son),  at  Jedburgh,  upon  24th  Nov.  1880. 

Upon  the  11th  of  that  month,  James  Stevenson  and 
James  Charles  Stevenson,  the  Procurators  Fiscal  for  that 
county,  executed  against  the  suspender  a  criminal  libel 
charging  him  with  the  crime  of  perjury,  committed  m 
an  action  of  filiation  in  which  he  was  defender,  and  in 
which  decree  was  given  against  him  by  the  Sherifif-Substi- 
tute  at  Jedburgh.  At  the  first  diet  upon  this  criminal 
libel  which  was  held  at  Jedburgh  on  Nov.  15,  1880,  the 
libel  was  found  relevant,  and  l^e  suspender  pleaded  not 
guilty.  The  second  diet  was  held  upon  the  24th  day 
of  November  1880,  when  the  trial  proceeded  before  the 
Sherifi*  and  a  jury,  and  a  verdict  finding  the  panel  guilty 
of  the  crime  of  perjury  as  libelled  was  returned  and 
recorded,  whereupon  the  Sheriff  pronounced  sentence 
of  infamy  and  of  imprisonment  for  six  calendar  months^ 
in  virtue  of  which  the  suspender  was  transferred  to 
the  general  prison  at  Perth  to  undergo  sentence. 

He  now  presented  the  present  Bill,  craving  suspension 
of  the  above  sentence,  and  liberation  upon  the  ground 
inter  alia  as  was  averred  in  the  Bill,  that  *  the  record  of 
the  proceedings  and  the  extract  of  the  conviction  both 
bear  date  November  23d,  1880:'  and  he  pleaded,  inter  dUa 
*  The  sentence  complained  of  should  be  suspended,  and 
liberation  granted  with  expenses  as  craved,  in  respect 
that,  the  sentence  is  void  and  null,  being  dated  the 
day  before  the  trial  was  held. 

Darling,  for  the  suspender. — ^The  sentence  ought  to 
be  suspended,  in  respect — ^First,  The  libel  upon  which 
the  suspender  was  tried  and  convicted  contained  no 
allegation  of  knowledge  that  the  statements  made  by 
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him  on  oath  were  false,  and  were  known  by  him  to  be  1881. 
&lse.  This  is  of  the  essence  of  the  charge,  and  must  be  No.  ei. 
affirmed  in  the  libel.    Macdonald's  Criminal  Law,  p.  423 ;        n 

flume,  vol.  L  p.  368.     Second,  The  proceedings  at  the  —• 

first  diet  were  inept,  in  consequence  of  the  presiding  leua 
judge,  the  Sheriff-Substitute,  being  a  material  witness  to  sospi  &  LiK 
the  facts  of  the  case.  It  was  incompetent  to  make  him 
a  witness  at  the  trial  after  his  having  so  presided. 
Ferguson  v.  Wd)ster,  High  Court,  Oct  25,  1869, 
Couper,  vol.  i.  p.  370.  Thirdly,  The  verdict  was  dis- 
conform  to  the  Ubel,  and  inconsist^it  with  itself  It 
found  one  fact  proved  only,  and  ^  found  the  panel  guilty 
of  perjury  as  libelled,'  in  so  far  as  it  found  that  one  fact 
to  have  been  true.  Lastly,  The  sentence  is  void  and 
null,  being  dated  the  day  before  the  trial  was  held.  The 
minute,  which  is  the  record  of  the  procedure  taken  at 
the  trial,  appears  to  have  borne  at  one  time  the  date 
23d  November  1880,  and  it  now  bears  to  have  been 
altered  to  24th  November  1880 ;  and  we  believe  that 
the  warrant,  which  is  in  the  hands  of  the  keeper  of  the 
prison  at  Perth,  is  also  dated  23d  November,  whereas, 
there  is  no  doubt,  and  it  is  admitted,  that  the  trial  took 
place  on  the  24th  of  November.  The  minutes  form  the 
ground  for  the  granting  of  the  warrant  whereby  the 
sentence  is  carried  out,  and  these  having  been  vitiated 
by  the  date  of  the  record  having  been  altered  after  the 
sentence  had,  we  aver,  been  commenced  to  be  carried 
out^  the  sentence  is  void  and  null.  M'Donagh  v.  Eoss^ 
High  Court,  May  24  and  29,  1869,  Couper,  vol.  L 
p.  299 ;  McAllister  v.  Cowan,  High  Court,  May  24, 
1869,  Couper,  vol.  i.  p.  802 ;  Clarkso^i  v.  Muir,  High 
Court,  July  19,  1871,  Couper,  vol.  ii.  p.  125. 

RuTHERFUBD,  for  the  respondents. — ^The  first  objection 
comes  too  late,  and  although  I  am  not  in  a  position  to 
adduce  any  example  of  a  criminal  libel  drawn  without 
ithe  averment  contended  for  being  included  in  it,  we 
contend  that  the  words  *  knowingly,  wilEully,  and  falsely 
swear,'  which  are  used,  are  sufiEicient.     With  regard  to 
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1881.     the  objection  last   stated,   while  we   admit   that  the 
NTei.     minutes  bear  to  have  had  the  date  which  is  prefixed  to 
ft        them  altered  from  23d  to  24th  November,  as  I  have  not 
^^°^°^  seen  the  warrant  I  cannot  admit  that  it  is  dated  23d 
^^kT*'  November.     But  we  contend  that  the  fact  of  there  being 
Siisp.  fciiK  a  clerical  error  in  the  minute  or  record  cannot  be  held 
to  vitiate  the  whole  of  the  proceedings.     The  announce- 
ment by  the  Sheriff  is  the  sentence.    The  minute  is  only 
the  record  of  what  took  place  ;  and  although  the  minute 
is  the  ground  for  a  warrant  being  issued,   the   rules 
applicable  to  probative  writs  have  never  been  applied  to 
it,  and  have  not  even  been  applied  to  the  records  of  the 
High  Court  of  Justiciary.     Such  objections  as  this  have 
only  been  given  effect  to  where  they  have  involved  the 
panel  in  hardship  or  have  amounted  to  oppression ;  but  in 
the  present  case,  the  only  result  that  has  followed  the 
mistake  is  that  the  length  of  the  imprisonment  in  the 
sentence  has  been  shortened  by  a  day.    Henry  v.  Young j 
High  Court,  July  21,  1846,  Ark.,  p.  105  ;  Madean  v. 
Macfarlaney  High  Court,  Mar.  9,  1863,  Irv.,  voL  iv. 
p.  351. 

Lord  Craiohill. — ^The  appellant  was  tried  in  the 
Sheriff  Court  of  Roxburgh  at  Jedburgh  on  the  24th 
November  1880,  and  convicted  by  a  jury  of  the  crime 
of  perjury.  The  sentence  passed  upon  him  subjected 
him,  amongst  other  things,  to  six  months'  imprisonment 
The  regularity  and  legality  of  this  sentence  have  been 
submitted  for  the  decision  of  the  High  Court  by  the 
present  bill  of  suspension  and  liberation.  There  are  four 
grounds  upon  which  the  complaincr  submits  that  the 
sentence  should  be  quashed ;  but  with  reference  to  the 
three  first,  as  the  argument  has  not  been  exhausted,  I 
don't  feel  called  upon  to  express  any  opinion.  Moreover, 
as  I  am  of  opinion  that  the  fourth  ground  of  suspension 
must  be  sustained,  it  is  not  necessary  that  the  others 
should  be  dealt  with.  The  ground  of  suspension  last 
mentioned  is  to  the  effect  that  the  record  of  the  pro- 
ceedings and  the  extract  of  the  conviction  both  bear 
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date  November  23,  1880,  whereas  the  true  date  was  the  1881. 
24th  of  that  month.  The  facts  have  not  been  exactly  NpTei. 
ascertained,  but  they  are,  J  think,  in  such  a  situation  as        v. 

not  only  entitles  us,  but  calls  upon  us,  to  give  judgment. 

The  suspender  alleges  that  the  extract  of  the  sentence    ¥eb.  a.  ' 
which  is  now  in  the  hands  of  the  keeper  of  the  prison  at  suap.  k  lib. 
Perth  bears  date  the  23d  of  November.     This  is  not 
denied,  nor  is  it  admitted,  by  the  prosecutor.     He  must, 
however,   know   the  reality,   and  at  any  rate,  as  he 
docs  not  ask  that  judgment  should  be  delayed  till  a 
proof  be  led  upon  the  subject,  I  think  we  must  proceed 
upon  the  assumption  that  the  fact  is  as  the  appellant 
has  averred.    This  being  so,  can  the  warrant  upon  which 
the  appellant  was  incarcerated,  and  is  now  kept  in  prison, 
be  sustained  as  a  good  warrant  ?    The  difference  betwixt 
the  erroneous  date  set  forth  in  the  warrant  and  the  true 
date  of  the  sentence  is  only  a  day,  but  it  might  have 
been  a  week  or  a  month,  and  the  question  would  have 
been  the  same  in  the  one  case  as  in  the  other.    The  date 
of  a  sentence  or  a  warrant  is  an  essential  particular, 
because  it  affects  the  measure  of  the  punishment.     In 
the  present  case  the  appellant,  in  consequence  of  the 
error  in  the  date,  would  have  suffered  one  day  s  imprison- 
ment less  than  if  the  warrant  had  been  truly  dated  ;  but 
the  error  might  have  been  in  the  other  direction,  and, 
had  it  been  so,  the  length  of  his  imprisonment  would 
have  been  increased.     Even  if  the  warrant  had  been 
granted  in  a  merely  civil  proceeding  I  think  the  course 
of  diligence  upon  it  might  have  been  suspended.    Poind- 
ings have  again  and  again  been  found  to  be  illegal  in 
consequence  of  such   an  error  as  that  by  which  the 
warrant  in  question  is  vitiated.     Upon  this  ground  alone 
I  am  of  opinion  that  the  sentence  complained  of  ought 
to  be  suspended. 

The  second  part  of  this  ground  of  suspension  is 
that  the  record  of  the  proceedings  before  the  Sheriff 
was  erroneous  at  the  beginning,  and  had  been  altered 
^nd  vitiated  by  changing  the  date  from  23d  to  24th 

VOL.  IV.  2  0 
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.1881.     November    1880    since   the   date    of   the    appellant's 
SSiiSi    *^^     Here,  again,  the  facts  have  not  been  satisfactorily 
stovraaoni.  ^^^^^^tained,  but,  as  before,  the  prosecutor  does  not  deny, 
„,  ^^  ^  though  he  does  not  admit,  that  the  date  on  the  record 
Fqb.  a     has  been   changed  since  the   proceedings   terminated. 
8aq».  k.  lib.  The  importance  of  this  objection  on  the  present  occasion 
is  comparatively  small,  because  the  error  in  the  warrant 
upon  which  the  appellant  was  imprisoned  and  is  kept  in 
prison  is  of  itself  sufficient,  in  my  opinion,  to  obtain  his 
liberation.     I  may  say,  however,  that  even  if  the  warrant 
delivered  to  the  keeper  of  the  jail  had  been  accurate 
in  point  of  date,  yet  I  would  have  been  disposed  to 
hold   that   the  original  error    and    the    unauthorised 
change  upon  the  record,  would   have  invalidated  the 
sentence.      The  record  is  the  only  authentic  evidence 
of  what  was  done,  and  if  it  be  erroneous,  or  if  it  has 
been  altered  unauthorisedly  affcer  the  proceedings  have 
terminated,  there  is  nothing  trustworthy  upon  which  the 
warrant  can  be  supported.     I  think  it  of  the  utmost 
importance  that  we  should  discountenance  irregularity 
in  the  records  of  a  criminal,  or  indeed  of  any,  court ;  and 
I  think  we  should  not  do  so,  were  we  in  the  circumstances 
of  this  case  to  repel  this  ground  of  suspension,  and  to 
sustain  the  sentence  upon  which  the  appellant  has  be^ 
imprisoned. 

Lord  Young. — I  confine  my  observations  to  the 
objection  on  which  Lord  Craighill  proposes,  I  under- 
stand with  your  Lordship's  concurrence,  to  rest  the 
judgment.  That  objection  is,  that  whereas  the  trial  and 
conviction  in  fact  took  place  on  24th  November  the 
sentence  bears  date  23d  November.  It  is  not  doubtful, 
being  admitted  and  indeed  averred  by  both  parties,  that 
the  suspender  was  tried,  convicted,  and  sentenced  on 
24th  November,  and  the  objection  rests  on  this,  that  an 
inspection  of  the  minutes  of  procedure  shows  that  in 
noting  the  date  of  the  sederunt  of  the  Court  the  Clerk 
had  erroneously  written  twenty -thirdy  and  corrected 
the  error  by  striking  out  the  confessedly  wrong  word 
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'  third '  and  substituting  for  it  the  confessedly  right  one  1881. 
*  fourth.'  Neither  party  could  inform  us  when  the  NpTeiL 
correction  was  made,  and  there  is  no*  averment  on  the        «. 

subject  in  the   Bill  of  Suspension.      The  suspenders r 

counsel,  however,  said  that  he  desired  an  opportunity  of    \h,  s.  ' 
proving,  if  he  could,  that  it  was  made  after  the  trial,  and  s^i^T&lib. 
outwith  the  prisoner's  presence ;  and  also,  although  the 
state  of  the  fact  was  unknown  to  him,  that  the  extract 
or  certificate  of  the  conviction  sent  to  the  jailer  bears 
date  23d  November. 

In  Roxburghshire  the  minutes  of  procedure  in  each 
case  seem  to  be  written  separately  and  appended  to  the 
criminal  letters.  In  this  Court,  and  in  Sheriff  Courts 
where  there  is  a  considerable  amount  of  business,  so  that 
several  cases  are  tried  on  the  same  day,  the  minutes  are 
written  in  a  book — each  day's  sederunt  being  entered 
and  dated,  and  then,  without  any  further  dating,  the 
cases  tried  are  minuted  consecutively  in  the  order  of 
trial  The  first  proposition  we  have  to  consider  is  that 
a  corrected  error  in  the  date  of  the  sederunt — ^the  error 
and  the  correction  of  it  being  manifest  on  the  face  of 
the  writing — will  vitiate  the  whole  procedure  of  the  day, 
and  entitle  all  the  prisoners  who  have  on  that  day  and 
in  the  course  of  that  sederunt  been  convicted  and 
sentenced  in  open  Court  to  be  set  at  liberty.  I  cannot 
assent  to  that  proposition,  and  even  go  the  length  of 
saying  that  I  think  it  extravagant  The  second  pro- 
position is,  that  there  ought  in  the  case  of  such  apparent 
correction,  (although  of  an  admitted  error),  to  be  an 
enquiry  as  to  when  the  correction  was  made,  and  those 
prisoners  set  at  liberty  whose  trials  happened  to  be  over 
before  that,  the  fate  of  each  depending  on  the  result  of 
the  enquiry, — whether  it  showed  that  the  correction  was 
made  before  or  after  his  removal  firom  the  dock.  1  must 
reject  this  proposition  also  as  in  my  opinion  quite 
untenable. 

The  minutes  of  procedure  of  a  Court  of  criminal 
justice  may  be,  and  frequently  are,  corrected  by  striking 
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1881.     out  words  and  sentences,  and  writing  in  others,  and 

nTTl     being  a  record  written  by  a  public  officer  of  proceedings 

t^^      in  an  open  Court  there  is  no  presumption,  or  room  for 

— ^^"^''^  suspicion  of  impropriety.    No  impropriety  in  this  depart- 

F^ua^  ment  has,  so  far  as  I  remember,  occurred  in  my  time, 

Bump,  kuh,  although  I  do  not  doubt  that  if  it  ever  should  occur  a 

remedy  would  be  afforded  to  any  one  thereby  prejudiced. 

The  minute  books  of  the  Circuit  Courts  are  fuU  of  large 

and  important  corrections,  quite  patent  on  the  face  of 

them.     Nor  is  there,  as  in  the  case  of  probative  deeds, 

any  record  of  the  corrections  made.    Now,  what,  I  should 

like  to  know,  would  a  Judge  on  Circuit  or  in  this  High 

Court  say  to  the  Clerk  of  Court  who  told  him  that  he 

had  omitted  to  write  in  the  date  of  the  sederunt  of  that 

day  or  of  the  day  before,  or  had  written  23d  by  mistake 

for  24tL     I  can  only  say  that  I  should  tell  him  to 

write  it  if  omitt^ed,  or  correct    it   if   erroneous,  and 

should  be   much   surprised   by  a  suggestion   that  the 

prisoners  had  all  been  improperly  convicted,  and  were 

legally  entitled  to  be  set  at  liberty  if  the  truth  were 

known  or  should  be  discovered.     With  such  an  opinion 

I  should  not  of  course  sanction  the  correction,  but  humbly 

advise  the  proper  authority  to  liberate  the  prisoneis 

according  to  their  legal  right. 

I  am  of  opinion  that  the  correction  here  was  properly 
made,  on  the  instant,  if  instantly  detected,  or  otherwise 
so  soon  as  it  was  discovered,  and  affords  no  ground 
whatever  for  setting  the  prisoner  at  liberty.  I  diould 
indeed  authorise  the  correction  now  had  it  not  been 
already  made,  as  merely  bringing  the  minute  of  the  fact 
into  conformity  with  the  fact  as  admitted  by  both  parties^ 
and  that  without  prejudice  to  any  interest  whatever. 

But  reliance  was  placed  on  the  suggestion — for  it  is 
no  more — that  the  certificate  of  the  conviction  in  the 
jailer's  hands  may  bear  that  it  took  place  on  23d  Novem- 
ber. The  proposition  here  is  that  a  lawful  conviction 
and  sentence  will  be  invalidated  by  an  error  in  the  date 
of  the  Clerk's  certificate  of  it  sent  to  the  jailer  with  the 
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prisoner.     I  should  have  thought  that  on  an  error  being  1881. 

discovered  in  such  certificate  (whether  in  the  date  or  NoTei. 

anything  else)  the  proper  course  was  to  correct  the  error,  ^1f*" 

or  make  out  a  new  certificate,  and  the  notion  that  the  *'^'** 


conviction  and  sentence  were  thereby  vitiated  would  not  ^eu^^' 
have  occurred  to  me.  The  conviction  takes  place  in  su«p.  k  lib. 
open  court,  and  the  sentence  is  there  publicly  pronounced ; 
and  it  seems  strange  that  this  solemn  public  procedure 
should  be  destroyed  beyond  remedy  by  an  error — it  may 
be,  as  here,  a  mere  clerical  error — in  the  Clerk's  certificate 
of  it  to  the  jailer.  Would  this  consequence  follow  an 
omission  to  send  any  certificate  at  all,  or  might  the 
omission  be  remedied  on  being  discovered  by  making 
out  and  sending  one  ?  I  can  attach  no  importance  what- 
ever to  the  suggested  possible  error  in  the  certificate.  It 
is  in  the  jailer  s  hands,  and,  if  the  error  alleged  shall  be 
found  to  exist  in  it,  it  will  be  the  jailer's  duty  to  take  or 
send  it  to  the  Clerk  for  correction,  just  as  it  would  have 
been  had  it  erroneously  borne  a  longer  or  shorter  period 
of  imprisonment  than  was  imposed  by  the  actual  sentence. 
The  Clerk's  certificate  is  not  the  conviction  or  the  sen- 
tence ;  and  it  is,  to  my  mind,  a  very  startling  proposition 
indeed  that  an  error  in  it  is  incurable,  and  a  ground  for 
quashing  the  conviction.  The  most  serious  case  is  of 
course  that  of  a  capital  conviction  and  sentence,  the 
certificate  of  which  is  in  fact  the  warrant  given  out  for 
the  execution  of  the  sentence.  If  made  out  erroneously 
in  any  particular,  it  may,  I  should  think,  of  course,  be 
corrected,  or  a  new  one  substituted,  and  the  idea  that  an 
error  in  it  would  annul  the  conviction  is,  I  am  clearly  of 
opinion,  altogether  groundless.  The  same  considerations 
are,  I  apprehend,  applicable  to  civil  procedure.  An 
error  in  the  extract  or  certificate  of  a  decree  will  not 
affect  the  decree  as  pronounced  by  the  Court,  and 
may  be  corrected,  or  a  new  and  proper  extract  or  certifi- 
cate given  out. 

Lord  Justice-Clerk, — I  have  only  a  vote  in  this 
Court  where  there  is  an  equal  division  of  opinion  on  the 
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1881.     out  words  and  sentences,  and  writings     | 

nTTi.     being  a  record  written  by  a  public  offi'-  ^    g 

«.  *      in  an  open  Court  there  is  no  prey ^  f     ^ 

suspicion  of  impropriety.    No  imr/  ^  ^^     r? 

^euT^  Daent  has,  so  far  as  I  remembf^  ^  ^  ^     ^ 
Suap.  kub,  although  I  do  not  doubt  thai*// 1  ^  g      ^ 
remedy  would  be  aflforded  t^  ?  ^  I  ?  ? 
The  minute  books  of  the  V  i  i  ->  ^  i 
and  important  correcti^  /^  *^  i  ^  ?' 
them.     Nor  is  there,  r  ^-f  ^ ,:  ji  * 
any  record  of  the  co:  /  /  ;<  .-*,  */   f  *    ' 
like  to  know,  wor.;  i  ^'  J  f     l    ■ 

Court  say  to  th^  ^        fT  ''.*  ^- 

had  omitted  f  ^  ^4tlL     I  under- 

day  or  of  th  ..outted  by  the  prosecutor, 

for  24tL  .^od  that  the  alteration  of  the  date 

wnte  i'  .,as  made  ex  intervcdlo.     I  assume  that; 

shouJ  ^  disputed  I  shall  not  give  any  judgment  until 
P^^  f  enquiry  has  been  made.  K  that  is  the  fact,  I 
1*^  ^ot  think  that  the  alteration  is  a  matter  of  indiffer- 
^  I  think  that  more  injustice  would  be  done  by 
-jVing  any  encouragement  to  laxity  in  criminal  proceed- 
ings, as  the  prosecutor  asks  us  to  do  here,  than  by 
granting  this  suspension.  It  may  be  that,  as  Mr 
Rutherfnrd  argued,  the  prisoner  in  this  case  suffered  no 
injustice  by  the  error,  but  we  are  here  dealing  with 
criminal  proceedings  and  a  criminal  sentence,  where 
accuracy  is  absolutely  essential  Lord  Young  has  said 
that  the.  record  bears  to  be  dated  on  the  24th,  but  od 
looking  at  it  we  find  that  it  has  been  altered  since  the 
original  manuscript  was  made,  and  it  is  admitted  that 
that  alteration  was  not  made  till  after  the  prisoner  left 
the  bar.  I  am  of  opinion  that  the  sentence  is  thereby 
vitiated;  and  I  am  prepared  to  give  effect  to  that 
opinion  by  sustaining  the  Bill  It  may  happen  here 
that  the  carelessness  of  an  official  has  frustrated  the 
object  of  the  prosecutor ;  but  I  think  that  more  good 
will  be  done  by  giving  effect  to  the  objection,  and  not 
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^^xniy  proceedings  in  criminal  courts,  than     18^1- 

noTl 

Riddell 

'^  was  the  Interlocutor : —  * 

d  February  1881. — Having  considerea  — 

Counsel  for  the  parties,  in  respect  the    ^eb.  8.  ' 


♦• 


t  the  date  of  the  incarceration  of  susp.  h  lib. 

ate  the  23d  day  of  November, 

trial,  and  that  it  is  not  denied 

^nce  on  which  the  complainer 

•-e  the  23d,  Pass  the  Bill : 

Sentence    complained   of 

er  to  be  instantly  set 

^v,  and  decern.' 

.uuer— Meanv  Dovs  k  Lockhabt,  aS.C. 
^ents  for  Bespondento— Cbown  Aqsmt. 


Fresent 

Thb  Lord  Justice-Clerk. 

Lords  Young  and  Craiohill. 


John  Marr,  Jambs  Bbobie,  and  Patrick  Hoarb,  Suspendeis— 
/.  CampbeU  Smithy  APKechnie^  and  Kennedy. 

AOAINBT 

EoBKT  Laidlaw  Stuart,  Eespondent — Trayner  and  the  Hon,  H.  J. 

Moncreiff, 

Perjury — Cumulation  of  Panels  in  one  Libel  Charging  Perjurt 

Rklbvanoy  —  Conspiracy  —  Separate  Minor  Proposition  — 

Separation  op  Trials — Sheriff's  Jurisdiotion — Sheriff-Substi^ 
tutb,  Acting,  Authority  of — ^Statutb  6th  Geo.  IV.  o.  23,  sect. 

9 Witness  —  Sentence — Declaration  of    Infamy — Statute 

1555,  0.  47 — In  a  suspension  of  a  conviction  for  perjury  before  a 
Sheriff  and  a  Jury. — Held  (1)  That  it  was  competent  to  charge  two 
or  more  panels  on  the  same  indictment  with  perjury  where  the 
crime  related  to  the  same  matter,  and  was  alleged  to  have  been 
committed  to  compass  the  same  defeat  of  justice ;  (2)  That  a  motion 

-  for  the  separation  of  trials  must  be  supported  by  special  grounds, 
other  than  that  the  charge  was  one  of  pequry ;  (3)  That  when  an 
indictment  charged  in  the  major  proposition — conspiracy  to  defeat 
the  ends  of  justice  by  means  of  perjury,  as  also  perjury,  it  was  not 
necessary,  where  the  facts  inferring  perjury  were  sufficiently  set 
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1881 .     Bench,  and  having  heard  the  very  different  and  conflicting 
NpTei.     views  advanced  by  your  Lordships  I  have  some  difficulty 
«.        in  coming  to  a  decision  on  this  point 
^^^'^^'"^      The  question  is  one  of  some  consequence,  nicety,  and 
^^kT**  difficulty.     The  first  matter  to  decide  is,  on  what  state 
8118P.&  Libt  ^f  f^*s  ^®  w®  asked  for  our  opinion  and  judgment,  and 
in  that  matter  we  are  somewhat  in  the  dark.     This  man 
was  undoubtedly  tried  on  24th  November  for  the  serious 
crime  of  perjury,  and  it  is  allowed  that  the  only  record 
of  the  sentence  which  was  passed  on  him  does  not  bear 
that  date.     It  ia  admitted  on  the  part  of  the  prosecutor 
that  the  minute  did  not  bear  that  date  when  it  was 
first  written  out,  and  further  that  the  warrant  for  im- 
prisonment bore  date  the  23d,  not  the  24th.     I  under- 
stand that  these  facts  are  admitted  by  the  prosecutor, 
and  that  it  is  not  denied  that  the  alteration  of  the  date 
on  the  record  was  made  ex  intervaUo.     I  assume  that ; 
but  if  it  is  disputed  I  shall  not  give  any  judgment  until 
every  enquiiy  has  been  made.      If  that  is  the  fact,  I 
cannot  think  that  the  alteration  is  a  matter  of  indiffer- 
ence.    I  think  that  more  injustice  would  be  done  by 
giving  any  encouragement  to  laxity  in  criminal  proceed- 
ings, as  the  prosecutor  asks  us  to  do  here,  than  by 
granting  this  suspension.      It    may  be    that^    as  Mr 
Rutherfurd  argued,  the  prisoner  in  this  caae  suffered  no 
injustice  by  the  error,  but  we  are  here  dealing  with 
criminal  proceedings  and  a  criminal  sentence,   where 
accuracy  is  absolutely  essential     Lord  Young  has  said 
that  the.  record  bears  to  be  dated  on  the  24th,  but  od 
looking  at  it  we  find  that  it  has  been  altered  since  the 
original  manuscript  was  made,  and  it  is  admitted  that 
that  alteration  was  not  made  till  after  the  prisoner  left 
the  bar.     I  am  of  opinion  that  the  sentence  is  thereby 
vitiated;  and  I  am  prepared  to  give  effect  to  that 
opinion  by  sustaining  the  Bill     It  may  happen  here 
that  the  carelessness  of  an  official  has  frustrated  the 
object  of  the  prosecutor ;  but  I  think  that  more  good 
will  be  done  by  giving  effect  to  the  objection,  and  Dot 
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aUowing  slovenly  proceedings  in  criminal  courts,  than     188L 
by  repelling  it  Na  6L 

The  following  was  the  Interlocutor : —  «. 

*  Edinburghy  3d  February  1881. — Having  considered 

this  Bill,  and  heard  Counsel  for  the  parties,  in  respect  the  'f^  s.  ' 
record  and  sentence  at  the  date  of  the  incarceration  ofsa^^i^iib. 
the  complainer  bore  date  the  23d  day  of  November, 
being  the  day  before  the  trial,  and  that  it  is  not  denied 
that  the  extract  of  said  sentence  on  which  the  complainer 
was  incarcerated  also  bore  date  the  23d,  Pass  the  Bill : 
Suspend  the  conviction  and  sentence  complained  of 
simpliciter :  Ordain  the  complainer  to  be  instantly  set 
at  liberty :  Find  no  expenses  due,  and  decern/ 

Agents  for  Soapender— Means  Dots  &  Lookhabt,  &S.0. 
Agents  for  Respondents— Cbown  Aosmt. 


Predeni 

Thb  Lord  Jubticb-Clsbk. 

Lords  Young  and  Craiohill. 


John  Marr,  Jam sb  Bbobib,  and  Patrick  Hoarb,  SnspendeiR— - 
/.  Campbell  Smith,  M^Kechnie,  and  Kennedy. 

AGAINST 

KoDBBT  Laidlaw  Stuart,  Bespondent — Trayner  and  the  Hon.  H,  J. 

Moncreiff, 

Pbrjubt — Cumulation  of  Panbls  in  onb  Libbl  Charging  Pbbjurt 
— ^Kblbtancy  —  CoNSPiRAOT  —  Sbparatb  Minor  PnoposmoN  — 
Sbpabation  of  Triaub — Shbriff's  Jurisdiction — Shbriff-Subsh^ 
TUTB,  Acting,  Authoritt  of — Statutb  6th  Gbo.  IV.  a  23,  bbct. 
9 — WiTNBSs  —  Sbntbncb — Dbclaration  of  Infamt — Statutb 
1555,  c.  47 — In  a  suspension  of  a  conviction  for  pe^'oiy  before  a 
Sheriff  and  a  Jury. — Held  (1)  That  it  was  competent  to  chaige  two 
or  more  panels  on  the  same  indictment  with  perjuiy  where  the 
crime  related  to  the  same  matter,  and  was  alleged  to  have  been 
committed  to  compass  the  same  defeat  of  justice ;  (2)  That  a  motion 

•  for  the  separation  of  trials  must  be  supported  by  special  grounds 
other  than  that  the  charge  was  one  of  peijury ;  (3)  That  when  an 
indictment  charged  in  the  migor  proposition — conspiracy  to  defeat 
the  ends  of  justice  by  means  of  perjury,  as  also  peijury,  it  was  not 
necessary,  where  the  facts  inferring  perjury  were  sufficiently  set 
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1881.  forth  in  connection  with  the  conspiracy,  that  the  minor  should  con- 

— r  tain  a  separate  species  facH  applicable  to  the  charge  of  perjaiy  apart 

Bfairand  from  conspiracy;  (4)  That  the  Sheriff  had  jurisdiction  to  try  a 

^"  charge  of  perjury,  though  he  could  not  pronounce  the  declaration  of 

Stuart  infamy  in  use  to  he  included  in  the  sentence  of  the  High  Court,  by 


Hi^h  Court,      virtue  of  the  Act  1555,  c.  47.     And  that  a  person  acting  as  Sheriff- 

^^^'  ^'  Substitute  ad  ifiterim  was  not  bound  to  produce  evidence  of  his 

Susp.  &  lib.      authority,  nor  was  the  prosecutor  in  a  trial  for  peijury  committed 

in  the  course  of  a  trial  before  such  a  Sheriff,  bound  to  prove  that 
said  Sheriff  was  duly  authorised  at  the  time  when  the  trial  in  which 
the  crime  was  committed  took  place. 
Question  whether  the  declaration  of  infamy  generally  included  in  sen- 
tences for  peijury  should  not  now  be  discontinued  in  the  majority 
of  cases. 

This  was  a  Bill  of  Suspension  and  Liberation  pre- 
sented by  John  Marr,  James  Begbie,  and  Patrick 
HoARE,  prisoners  in  Edinburgh,  against  a  conviction  and 
sentence  pronounced  by  the  Sheriff  of  Midlothian  and 
Haddington  (Davidson)  for  the  crime  of  perjury  com- 
mitted by  the  suspenders  in  a  prosecution  at  the  instance 
of  the  respondent  Robert  Laidlaw  Stuart,  Procurator- 
fiscal. 

The  suspenders  had  been  judicially  examined  as 
witnesses  on  4th  August  1880  at  the  trial,  before  Francis 
Gebbie,  Advocate,  then  acting  Sheriff-Substitute  of  Mid- 
lothian, of  a  person  named  William  Bain,  a  contractor, 
upon  a  charge  of  reset  of  theft,  which  resulted  in  a  find- 
ing of  not  proven. 

Upon  15th  October  1880,  immediately  after  that  trial, 
the  suspenders  were  apprehended,  and  charged  upon  a 
criminal  libel  with  '  conspiring  to  defeat  or  obstruct  the 
administration  of  justice,  and  to  secure  the  acquittal  of 
a  person  charged  with  a  criminal  offence  by  means  of 
perjury,  as  also  perjury.' 

The  species  facti  set  forth  in  the  minor  of  the  indict- 
ment, was  that  the  said  William  Bain  having  been 
charged  on  a  criminal  complaint  before  the  Sheriff  of 
Midlothian  for  resetting  certain  cart  harness  stolen  fi:om 
William  Paterson,  builder,  Edinburgh,  "and  the  said 
John  Marr  having  been  duly  cited  to  appear  at  the  said 
trial  as  a  witness  for  the  orosecution,  the  said  John 
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Marr,  James  Begbie  and  Patrick  Hoare,  all  and  each  or  1881. 

one  or  more  of  them,  did,  in  concert  with  the  said  nT^ 

William  Bain,  or  by  themselves,  at  some  time  or  times  othem 

between  the  28  th  day  of  July  and  5th  day  of  August  stmut. 

1880  ....  and  at  some  place  or  places  within  the  city  High  Court, 
of  Edinburgh  to  the  complainer  unknown,  form  a  wicked 


and  felonious  conspiracy  to  defeat  or  obstruct  the  ad- 
ministration of  justice  at  the  trial  of  the  said  William 
Bain,  and  to  secure  his  acquittal  from  the  said  charge  of 
reset  of  theft,  and  did,  in  pursuance  of  said  wicked  and 
felonious  conspiracy,  arrange  that  the  said  James  Begbie 
and  Patrick  Hoare  should  be  adduced  as  witnesses  in 
exculpation  of  the  said  William  Bain  at  his  trial,  and 
that  they,  and  the  said  John  Man*  when  examined  as  a 
witness  for  the  prosecution,  at  the  trial  of  the  said  William 
Bain,  should  swear  that  the  harness,  consisting  of  a  horse 
collar,  a  pair  of  harness,  a  cart  saddle,  a  bretchin,  and  a 
horse  bridle,  which  the  said  William  Bain  was  accused 
of  resetting,  knowing  the  same  to  have  been  stolen,  or 
part  thereof,  was  a  set,  or  part  of  a  set,  of  harness  which 
had  been  purchased  by  the  said  John  Marr  at  a  sale  by 
auction  at  the  premises  of  Scott,  Croall,  k  Sons,  job  and 
postmasters,  at  or  near  Castle  Terrace,  Edinburgh,  on  or 
about  the  18th  day  of  February  1880,  and  afterwards 
sold  or  handed  over  by  the  said  John  Marr  to  the  said 
William  Bain,  the  said  John  Marr,  James  Begbie,  and 
Patrick  Hoare,  all  and  each,  or  one  or  more  of  them, 
well  knowing  that  the  said  harness  which  the  said 
William  Bain  was  charged  with  resetting,  or  any  part 
thereof,  was  not  the  set  or  any  part  of  the  set  of  harness 
purchased  at  Scott,  Croall,  k  Sons'  said  sale  by  the  said 
John  Marr,  and  afterwards  handed  over  or  sold  by  him 
to  the  said  William  Bain." 

The  indictment  further  set  forth  how  at  the  trial  of  the 
said  William  Bain,  which  took  place  on  4th  August  1880 
"  before  Francis  Gebbie,  Esquire,  advocate,  then  actmg 
Sheriff-substitute  of  Midlothian  and  Judge  officiating, 
in  the  Sheriff  Court  of  Edinburgh,"  the  said  John  Marr 
having  been  adduced  as  a  witness  for  the  prosecution 
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1881.  did,  <'in  pursuance  of  the  said  wicked  and  felonious 

No.  62.  conspiracy,  then  and  there,  wickedly  and  feloniously, 

othen  wilfully  and  falsely,  swear  and  depone,  contrary  to  the 

Stuart  truth,  and  to  what  he  well  knew  to  be  the  truth,  that 


High  Court,  the  said  horse  collar,  cart  saddle,  and  bretchin,  then 

^—produced  in  Court,  and  put  in  evidence  as  aforesaid, 

^^'  were  parts  of  a  set  of  harness  which  had  been  purchased 

by  him,  the  said  John  Marr,  at  a  sale  at  Scott,  Croall, 
k  Sons,  about  the  month  of  February  1880  (meaning 
thereby  the  said  sale  by  auction  at  the  said  Scott,  Croall, 
and  Sons'  premises  aforesaid  on  or  about  18  th  February 
1880)  and  afterwards  sold  by  hun,  about  the  said  month 
of  February,  to  the  said  William  Bain ;  whereas  the 
truth  is,  and  it  will  be  proved,  that  the  statements  so 
sworn  to  by  the  said  John  Marr  were  false,  and  were 
known  by  him  to  be  false  at  the  time  of  his  swearing 
and  deponing  thereto,  inasmuch  as  the  truth  is,  and  the 
said  John  Marr  well  knew,  that  the  said  horse  collar, 
cart  saddle,  and  bretchin  produced  in  Court,  and  put  in 
evidence  at  the  trial  of  the  said  William  Bain  as  afore* 
said,  were  not  parts  of  the  set  of  harness  purchased  by 
him,  the  said  John  Marr  at  the  said  sale  at  Scott,  Croall, 
ft  Sons'  premises  before-mentioned,  and  afterwards  sold 
or  handed  over  by  him  to  the  said  William  Bain." 
There  then  followed  a  similar  detail  of  the  evidence 
given  by  James  Begbie  and  Patrick  Hoare  respectively 
when  adduced  as  witnesses  in  exculpation  at  the  said  trial, 
and  of  wherein  their  evidence  was  alleged  to  be  falsa 

There  was  no  part  of  the  minor  premises  specially 
applicable  to  the  separate  charge  of  perjury  unaccom- 
panied by  conspiracy. 

At  the  first  diet,  which  was  held  before  the  Sheriff- 
Substitute  (Hallard)  on  21st  October  1880,  various 
objections  were  stated  to  the  relevancy  of  the  libel,  and 
among  others  the  following,  viz. : — *'  (1)  The  Minor  does 
not  disclose  the  result  of  the  alleged  conspiracy  and 
perjury,  or  the  effect  thereof.  (2)  There  is  no  minor 
applicable  to  the  charge  of  perjury.  (3)  The  libel  dis- 
closes that  the  three  accused  concurred  in  their  testimony 
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upon  oath,  and  the  concurring  testimony  upon  oath  of     1B81. 
two  witnesses  does  not  constitute  the  crime  of  perjury.     Na  02. 
(4)  The  libel  does  not  disclose  what  the  Procurator-     othen 
Fiscal  alleged  to  be  the  truth."    The  Sheriff  having  heard    stout. 
counsel  repelled  these  objections  and  found  the  libel  rele-  Hk|ii  court, 
vant,  and  the  suspenders  pleaded  not  guilty.    It  was       — — 
also  moved  on  behalf  of  the  suspenders  that  their  trials  ^^'^ 
should  be  separated,  and  after  hearing  counsel  the  motion 
was  refused  and  the  diet  was  adjourned  till  4th  November, 
of  which  date  the  trial  proceeded  before  the  Sheriff  (David- 
son) and  a  jury. 

The   Ubel   having    charged   the   perjury  as   having 
been  committed  in  the  trial  of  William  Bain,  "before 
Francis  Gebbie,   Esq.,  Advocate,  then  acting  Sheriff- 
Substitute  of  Midlothian  and  Judge  officiating  in  the 
Sheriff  Court  of  Edinburgh ; "  the  prosecutor  adduced 
at  the  trial  Mr  Gebbie  as  a  witness,  and  in  the  course 
of  examining  hixn  proposed  to  put  to  him  the  question : — > 
« Whether  the  witness  had  been  on  4th  August  last 
acting  Sheriff-Substitute  of  Midlothian,  and  Judge  officiat- 
ing in  the  Sheriff  Court  of  Edinburgh  V  whereupon  the 
counsel  for  the  suspenders  objected  on  various  grounds, 
and  specially  that  parole  evidence  of  the  witness  to  prove 
the  appointment  of  a  judge  was  inadmissible  and  incom- 
petent    The  Sheriff  ruled  that  the  question  was  com- 
petent, and,  having  himself  examined  him,  the  witness 
deponed  that  he  had   been  appointed  on   20th  July 
Sheriff-Substitute  ad  interim  during  the  pleasure  of  the 
Sheriff  of  Midlothian  and  Haddington,  and  that  his 
nomination  and  appointment^  duly  signed  by  the  said 
Sheriff,  was  contained  in  the  books  of  Court    Thereupon 
counsel  repeated  their  objection,  in  respect  that  the  books 
were  not  produced  nor  specified  in  the  libel,  and  would, 
if  produced,  be  insufficient  evidence  that  at  that  particu- 
lar trial  he  held  the  commission  of  a  judge.     Further, 
that  in  point  of  law  he  held,  at  the  date  of  Bain's  trial, 
no  valid  commission  in  terms  of  the  statute  6,  Geo.  IV;, 
a  23,  sec.  9.     These  objections  the  Sheriff  repelled. 
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1881.         During  the  trial  no  evidence  was  adduced  in  support 
NoTSl     of  the  charge  of  conspiracy  "  committed  by  means  of 
Others     perjury,"  and  in  his  address  to  the  jury  the  Procurator- 
stuArt.     Fiscal  did  not  insist  in  a  conviction  under  that  head. 
Hifffa  Court,  The  jury  returned  a  verdict  imanimously  finding  the 
^^^     complainers  "  not  guilty  of  conspiracy,  but  guilty  of 
Sun».  k  lib.  perjury   as  libelled."     The   SheriflF  sentenced  the  sus- 
penders Marr  and  Begbie  to  ten,  and  Hoare  to  seven 
calendar   months    imprisonment,   and   they   thereupon 
presented  the  present  Bill  in  which  it  was  pleaded  : 

The  sentence  complained  of  should  be  suspended,  and 
liberation  granted,  with  expenses,  in  respect — 

1.  The  Sheriflf  had  no  jurisdiction  to  try  the  com- 
plainers for  the  crime  of  perjury  alleged  to  have  been 
committed  in  his  own  Court. 

2.  The  alleged  perjury  set  forth  in  the  minor  pro- 
position of  the  libel,  showing  that  all  the  complainers 
concurred  in  their  testimony  upon  oath,  it  is  incompetent 
to  try  them  under  the  same  libel  on  a  charge  of  perjury. 

3.  Indicting  two  or  more  panels  for  perjury  in  the 
same  criminal  libel  is  incompetent. 

4.  There  being  no  narrative  in  the  minor  premises 
applicable  to  the  charge  of  perjury  in  the  major  proposi- 
tion, the  only  narrative  being  solely  applicable  to  the 
charge  of  conspiracy  by  means  of  perjury,  the  libel  is 
irrelevant,  except  as  a  libel  for  conspiracy. 

5.  The  said  libel  is  irrelevant,  the  rnajor  premises 
charging  a  crime  unknown  to  the  law  of  Scotland,  or  at 
least  inconsistent  crimes,  and  the  minor  being  defective 
in  specification,  and  the  species  facti  not  inferring 
perjury. 

6.  Oppression. 

7.  Befiisal  of  separation  of  trials. 

8.  Incompetent  evidence  admitted  to  prove  a  material 
part  of  the  libel 

9.  The  said  trial  of  William  Bain  in  the  course  of 
which  the  perjury  libelled  is  charged  as  having  been 
committed,  not  having  proceeded  before  a  duly  quali- 
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fied  Judge,  no  witness  examined  there  co\ild  be  guilty  igg^ 

of  perjury.  ^;7^ 

10.  The  verdict  on  which  sentence  proceeded  i»  either  ^^^^* 

a  verdict  of  acquittal,  or  void  from  uncertainty,  or  a  g^^^ 
null  verdict,  in  respect  that  it  negatives  the  only  charge 


]^h  Court, 

of  perjury  that  is  made  in  the  minor.  ^o^-  ^' 

Kennedy,  for  the  suspenders. — Perjury  consists  in  siwp.  &  Lib. 
corruption  of  conscience,  and  is  by  its  nature  several  and 
a  separate  act.  It  is  a  crime  which  two  or  more  persons 
cannot  be  art  or  part  in  committing.  Charging, 
therefore,  two  or  more  panels  with  that  crime  in  the 
same  criminal  libel  was  incompetent.  Each  panel  should 
have  been  charged  separately.  Hume,  vol.  ii.  p.  173. 
Russell  on  Crimes,  vol.  iii  p.  36 ;  Rex  v-  Phillips ; 
Strange,  vol.  ii.,  p.  921. 

The  Lord  Justice  Clerk. — Baron  Hume  seems  to 
mention  at  vol.  i.  p.  378,  more  than  one  case  in  which 
several  persons  were  tried  at  the  same  time ;  and  since 
his  time  the  metits  perjurii  has  been  considerably  relaxed. 
There  is  also  the  case  of  GaUocher  and  Others,  Glasgow, 
October  6,  1859,  which  is  reported.  Irv.  vol.  iii. 
p.  440. 

Ejbnnedy,  for  the  suspenders. — We  complain  also  that 
the  charge  of  conspiracy  has  been  made  in  the  same  libel. 
As  it  would  have  been  incompetent  for  us  to  have  moved 
for  a  separation  of  the  trials  of  the  accused  charged 
under  a  libel  which  included  a  charge  of  conspiracy,  the 
framing  of  the  libel  so  as  to  include  that  charge  was,  we 
contend,  both  oppressive  and  incompetent  it  deprived 
the  Court  of  the  opportunity  of  exercising  its  power  of 
separating  the  triads.  And  by  this  cumulation  of 
panels^  and  charging  them  in  the  same  libel  with  the 
commission  of  a  joint  act,  the  prosecutor  has  deprived 
each  panel  of  the  evidence  of  the  other  two  in  regard  to 
the  perjiuy.  The  trials  ought  therefore,  we  contend,  to 
have  been  separated,  and  each  crime  charged  and  tried 
separately.  Farther,  secondly.  The  alleged  perjury  set 
forth  in  the  minor  proposition  showed  that  all  the  sub- 
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1881.  penders  concurred  in  their  testimony  upon  oath. 
NoTeb.  It  was  incompetent  to  try  them  under  the  same 
othew  libel  upon  a  charge  of  perjury.  Perjury  cannot 
stiiart  be  committed  where  two  or  more  witnesses  concur 
Hk^oourt^  in  swearing  to  the  same  fact  Eisk.  IV.,  4,  74. 
eh.  4.     rjij^^  crime,  if  any,  then  becomes  conspiracy.     Thirdly, 


?^^^^  the  Sheriff  had  no  jurisdiction  to  try  for  the  crime  of  per- 
jury committed  in  his  own  Court.  Hume  vol.  ii  p.  59. 
He  could  not  have  convicted,  nor  have  punished  in  the 
manner  prescribed  by  statute.  Alternatively,  the  sen- 
tence pronounced  on  the  suspenders  was  null,  because  of 
its  not  containing  the  essential  decree  of  infamy.  Stat 
1551,  c.  19  and  22,  and  1555,  c.  47 ;  Stat.  1545,  c.  47. 
Hume,  vol.  i.,  p.  379.  Robert  Maxwell,  High  Court, 
Jan.  31,  1865.  Irv.,  vol.  v.^  p.  65.  Fourth,  the  libel 
is  irrelevant  There  is  no  narrative.  There  is  no 
narrative  in  the  minor  appUcable  to  the  charge  of  perjury 
in  the  major  proposition;  the  only  narrative  being 
applicable  to  the  charge  of  conspiracy  by  means  of  perjury. 
There  ought  to  have  been  a  separate  minor  proposition 
applicable  to  each  charge.  There  is  no  relevant  or 
sufficient  charge.  There  is  not  set  forth  any  species  facti 
inferring  perjury.  It  is  not  said  what  the  truth  was. 
Hume,  vol.  L,  37  6  ;  Alison,  vol.  L,  p.  480  ;  and  there  is 
no  relevant  or  sufficient  charge  of  conspiracy.  It  ought 
to  have  been  set  forth  that  the  conspiracy  took  its  effect 
Fifth,  The  verdict  upon  which  sentence  proceeded  is 
either  a  verdict  of  acquittal  or  void  from  uncertainty. 
It  negatives  the  only  charge  of  perjury  that  can  be  said 
to  have  been  made  in  the  minor.  It  found  the  suspenders 
*  not  guilty  of  conspiracy,  but  guilty  of  perjury  as  libelled ;' 
and  the  only  perjury  libelled  is  a  perjury  committed  in 
pursuance  of  a  conspiracy.  If  the  minor  proposition  be 
inserted  into  the  verdict  the  latter  will  be  contradictory 
of  the  libel  Sixthly,  The  trial  of  William  Bain,  in  the 
course  of  which  the  perjury  libelled  is  charged  as  having 
been  committed,  did  not  take  place  before  a  duly  quali- 
fied judge.     No  witness,  therefore,  examined  before  him 
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could  be  guilty  of  perjury.     The  appointment  of  Mr     ^^^^ 
Grebbie,  who  was  acting  as  Sheriflf-Substitute  had  not     No.e2L 

Matt  uid 

been  confirmed  in  terms  of  the  Act  6   Geo.   IV.  /  c.     othem 
23,  sec  9,  at  the  date  of  the  trial,  and  no  evidence     stuart 
of  his  appointment  beyond  the  parole  evidence  of  Mr  ^"feh^T^' 
Grebbie  himself  was  adduced  at  the  trial  for  perjury.         g      ^  ^^^ 

Counsel  for  the  respondent  was  not  called  upon  to 
reply. 

Lord  Justice-Clerk. — Some  of  the  points  raised  by 
the  suspenders  are  fairly  subject  to  controversy,  but  I  am 
quite  satisfied  that  the  grounds  on  which  the  exceptions 
have  been  taken  are  none  of  them  well  founded. 

The  first  question  of  importance  is,  whether  three 
panels  can  competently  be  combined  in  an  indictment 
such  as  we  have  here  ?  That  indictment  contains  two 
major  propositions — ^the  one  a  charge  of  conspiracy  to 
defeat  the  ends  of  justice  by  means  of  perjury,  the  other 
a  simple  charge  of  perjury  itself. 

The  question  therefore  substantially  is,  whether  it  is 
competent  to  charge  in  the  same  indictment  three 
persons  on  the  same  charge  of  conspiracy,  and  whether, 
if  no  conspiracy  is  brought  home  to  them,  it  is  competent 
to  chaige  them  in  the  same  indictment  with  perjury  ? 
As  to  the  first,  there  can  be  no  difficulty.  By  its  very 
nature  conspiracy  is  a  joint  offence,  and  can  only  be 
committed  by  two  or  more  persons  in  concert  And  an 
averment  that  each  is  dependent  on  the  evidence  of  the 
others  will  not  warrant  the  separation  of  their  trials. 
Such  a  motion  is  never  allowed,  except  in  a  veiy  special 
cose. 

But  then  it  is  said  that  perjury  by  itself  would  not 
have  entitled  the  procurator-fiscal  to  place  these  three 
men  at  the  bar  on  the  same  charge.  But  it  being  our 
constant  practice,  when  there  are  three  persons  who  have 
committ^  one  offence,  though  they  may  have  had 
separate  parts  in  the  commission  of  that  offence,  to  try 
them  together  on  the  same  libel,  I  see  no  reason  why  the 
same  course  should  not  be  followed  in  the  present  case. 
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1881.  Whether  there  was  conspiracy  or  not  —  the  perjury,  if 
No.  62.  committed,  was  committed  on  one  and  the  same  trial, 
others  and  necessarily  for  the  purpose  of  defeating  the  ends  of 
stuilrt.  justice,  and  was  all  about  one  and  the  same  matter.  For 
^^^  Court,  aught  we  know  the  case  to  which  we  were  referred  in 

- — ^  Strange  s  Reports — Rex  v.  Philips,  Strange,  vol.  ii.  p.  921 

*  — may  have  been  a  case  of  several  panels  committing 
perjury  about  separate  matters,  and  not  even  directed  to 
obtain  the  same  defeat  of  justice.  I  am  therefore  of 
opinion  that  these  three  men  were  competently  charged 
in  the  same  indictment  with  the  crime  of  perjury,  the 
perjury  though  separately  conunitted  being  about  the 
same  matter. 

Nor  can  £  see  any  oppression  in  refusing  to  separate 
their  trials.  There  does  not  appear  to  me  to  have  been 
any  special  ground  for  such  a  motion,  and  without  a  very 
special  ground  it  is  never  granted.  I  have  no  doubt, 
moreover,  that  the  jury  gave  the  accused  the  benefit  of 
-  their  own  evidence,  to  this  effect  at  least,  that  they 
assumed  they  would  have  repeated  on  oath  the  same 
statement  which  they  formerly  made,  otherwise  they 
would  have  assisted  to  convict  themselves  of  perjury. 

The  second  question  is,  whether  the  Sheriff  had  any 
jurisdiction  to  entertain  this  charge  of  perjury  ?  So  far 
as  the  history  of  Sheriff  Courts  in  this  country  can 
be  traced  the  Sheriff  appears  always  tp  have  had  juris- 
diction in  aU  cases  except  in  the  pleas  of  the  Crown. 
Perjury  is  not  one  of  the  pleas  of  the  Crown,  and  there- 
fore I  am  of  opinion  that  the  Sheriff  has  jurisdiction  in 
it.  The  institutional  writers  indicate  no  doubt  on  the 
matter,  and  it  only  remains  to  deal  with  the  argument 
raised  on  the  old  Scotch  statutes  of  1551,  c.  19  and  c.  22, 
and  more  particularly  1555,  c.  47.  The  latter  enacts  that 
persons  guUty  of  perjury,  or  subornation  of  perjury,  shall 
be  punished  'by  piercing  of  their  tongues  and  escheating  of 
all  their  goods  to  our  Sovereign  Lady's  use,  and  declared 
never  to  be  able  to  bruik  honour,  office,  or  dignity  from 
thenceforth,  and  further  punishment  to  be  naade  in  their 
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peisons  at  the  sight  and  discretion  of  the  Lords,  accord-  1£®1- 
ing  to  the  quality  of  the  fault'  Whether  that  means  of  no«2. 
the  Lords  of  Session,  or  Lords  of  Justiciary,  1  cannot  tell ;  others 
but  it  in  no  way  affects  my  mind.  There  is  nothing  in  Stuart 
these  statutes  either  to  confer  or  take  away  jurisdiction,  hu^  Court, 

They  confer  merely  a  power  of  punishment ;  and  it  is '-^ 

impossible  to  read  them  without  seeing  that  time  and 
practice  have  relaxed,  or  even  obliterated,  these  punish- 
ments. Sentence  of  infamy  is  certainly  never  now-a-days 
pronounced  in  cases  of  bigamy,  and  I  imagine  it  is  a  long 
time  since  the  punishment  of  piercing  the  tongue  was  in- 
flicted on  a  person  condemned  for  perjury.  I  am  not  pre- 
pared to  say  that  the  last  clause  of  the  Act  1555,  c.  47,  does 
not  leave  the  punishment  for  perjury  entirely  to  the  dis- 
cretion of  the  Court,  and  makes  it  optional  whether  even 
the  sentence  of  infamy  should  be  pronounced.  I  look 
with  great  respect  on  the  judgment  of  the  five  Judges  who 
sat  in  Maxwell's  case  (Irv.,  vol.  v.,  p.  65),  to  which  we  were 
referred  But  the  question  of  the  form  of  sentence  was 
not  raised  or  argued  at  the  bar.  The  point  was  taken  up 
hy  the  court  ex  propria  motUy  and  they  thought  that  tiie 
proper  form  of  sentence  included  a  declaration  of  infamy. 
I  hardly  think  that  conclusive  as  a  judgment,  and  I 
certainly  have  not  followed  it  in  my  own  practice.  I 
think  it  admits  of  question  whether  the  declaration  of 
infamy  should  not  be  discontinued,  at  least  in  the 
majority  of  cases.  Though  I  have  my  own  opinion  on 
that  question,  and  have  acted  upon  it,  in  deference  to 
my  brethren  I  reserve  that  opinion  tiU  the  matter  is 
seriously  contested.  In  the  meantime  I  have  no  doubt 
that  the  Sheriff  cannot  competentiy  pronounce  such 
declaration  of  infamy,  and  he  has  not  attempted  to  do  so 
in  the  present  case. 

The  third  objection  is  that  there  is  no  species  facti 
in  the  minor  applicable  to  the  major  charge  of  perjury 
by  itself,  and  that  the  verdict '  not  guilty  of  conspiracy 
but  guilty  of  perjury  as  UbeUed '  was  not  warranted  by 

the  terms  of  the  indictment,  inasmuch  as  the  charges  of 
VOL.  IV.  2d 
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1881.     conspiracy  and  perjury  are  treated  as  one,  and  supported 
NUi     by  the  same  minor.     When,  however,  the  structure  of 
oihm     this  indictment  is   examined    the    objection  vanishes, 
sti^     It  is  no  more  essential  to  the  conviction  for  perjuiy  that 
High  Court,  conspiracy  should  be  proved  than  to  a  conviction  for 
^^'^'     theft  on  an  indictment  for  housebreaking  as  also  theft 
Suap.  k  lib.  ^^^^  ^^^  housebreaking  should  be  proved.     I  quite  ad- 
mit that  if  these  parties  could  not  have  been  tried  on  the 
same  libel  for  the  crime  of  perjury  this  would  probably 
have  been  a  good  objection.     But  that  not  being  so  it 
must  be  repelled. 

As  to  the  last  point,  that  Mr  Gebbie,  who  was  sitting 
as  Sheriff-Substitute  when  the  perjury  was  alleged  to 
have  been  committed,  had  no  valid  commission,  the 
statement  is,  T  think,  wholly  irrelevant,  for  there  is  no 
intelligible  ground  stated  for  impugning  Mr  Gebbie's 
authority.  Mr  Gebbie  was  not  bound  to  produce  evi- 
dence of  his  appointment,  nor  was  the  procurator-fiscal 
If  Mr  Gebbie  was  acting  without  authority  he  laid 
himself  open  to  punishment  for  such  usurpation  of 
authority.  But  so  far  as  Mr  Gebbie  was  acting  in  the 
ostensible  exercise  of  the  functions  of  a  Judge,  his  acts 
must  be  sustained  as  valid  till  such  usurpation  of 
authority  is  proved,  and  that  even  though  there  may 
turn  out  to  be  some  flaw  in  his  appointment 

On  the  whole,  therefore,  though  the  case  is  not  with- 
out some  interest,  I  am  of  opinion  that  all  the  objections 
urged  are  without  substance,  and  that  the  sentence  must 
stand. 

Lord  Young  and  Lord  Craighill  concurred. 
The  following  was  the  Literlocutor : — 
^  Edinburgh^  AthFebrua/ry  1881. — ^Having  considered 
this  Bill,  and  heard  Counsel  for  the  parties,  Refiise  the 
Bill :  Find  the  respondent  entitled  to  expenses^  which 
modify  to  five  guineas,  for  which  and  one  guinea  as  the 
dues  of  extract  decern  against  the  complainers :  Further, 
grant  warrant  to  all  proper  officers  of  the  law  in  pos- 
session of  this  warrant,  or  an  extract  thereof,  to  appro- 
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hend  the  complainers  John  Marr,  James  Begbie,  and  1^1- 

Patrick  Hoare,  and  convey  them  to  and  imprison  them  No.  02, 

in  the  prison  of  Edinburgh,  therein  to  remain  during  the  othm 

unexpired  periods  respectively  of  the  sentence  pronounced  stuirt 


against  them  in  the  inferior  Courts  the  said  periods  HighCoart» 
respectively  to  run  from  the  date  of  re-incarceration  under  — - — '- — 
this  warrant  ^ 

Agent  for  the  Suspenden— Thomas  M'Nauoht,  S.S.CL 
Agents  for  the  Respondent— Stuabt  k  Chitni,  W.S. 


Present, 

The  Lord  Justick-Clbrk. 

LoBDS  Young  and  CaAiomLU 

Robert  Wemtss,  Suspender — Nevay. 

AGAINST 

EooEB  Blaok,  Eespondent — Rettie. 

Statute  25  and  26  Yiot.  c.  101  (General  Police  and  Improyement 
(Scotland)  Act,  1862,  sees.  251,  430,  and  437--0B8TRU0TDio 
Street — Jostling  —  Complaint  —  Conviction — Jurisdiction  — 
High  Court — Circuit  Court. — In  a  Suspension  of  a  conyiction 
obtained  upon  a  complaint  which  set  forth  that  three  men  were 
guiltj  of  a  contravention  of  the  General  Police  and  Improrement 
(Scotland)  Act,  1862,  sec.  251,  'in  so  far  as  thej  did,  within  the 
meaning  of  said  section  of  the  statute,  on  the  High  Street  of  Kirk- 
caldy, to  the  obstruction  or  annoyance  of  the  residents  or  passengers^ 
wilfully  cause  an  obstruction  in  the  public  footpath  of  said  street, 
by  means  of  congregating.'  Held  (Diss.  The  Lord  Justice-Clerk)  that 
the  complaint  did  not  set  forth  any  offence  under  the  section  libelled 
and  was  therefore  outwith  the  statute,  and  as  the  conviction  was  not 
subject  to  the  limitations  of  review  therein  the  Bill  of  Suspension 
was  competent;  and  the  conviction  and  sentence  suspended,  in 
respect  that  as  it  specified  the  offence  only  by  a  reference  to  the 
complaint  it  set  forth  no  offence. 

Opinion  per  the  Lord  Justice-Clerk — That  the  complaint  contained 
a  good  charge,  and  the  conviction  being  therefore  valid,  the  Bill 
was  incompetent. 

This  was  a  suspension  at  the  instance  of  Robert 
Wemtss^  residing  in   Kirkcaldy,  of  a  conviction  and 
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1881.  sentence  pronounced  in  tlie  Burgh  Court  there,  convict- 
NoTea     ing  him  and  two  others,  viz.,  George  Barnes  and  James 

*™^  Farmer,  *  of  the  contravention  charged,'  via.,  a  contra- 
— tl^  vention  of  section  251  of  the  General  Police  and  Im- 


^W  provement  (Scotland)  Act,  1862  (25  and  26  Vic.,  c.  101), 
SuspensioiL  ^^^  Sentencing  them  to  pay  a  fine  of  two  shillings  and 
sixpence  each,  or,  in  default  of  payment,  to  three  days 
imprisonment 

The  complaint,  which  was  under  the  Summary  Pro- 
cedure Act,  and  at  the  instance  of  the  respondent,  Roger 
Black,  Procurator-Fiscal,  charged  the  suspender  Wemyss, 
along  with  Barnes  and  Farmer,  with  having  been  guilty 
of  a  contravention  of  said  251st  section, 

In  so  pab  as,  on  the  17th  day  of  February  1881,  they  did,  within 
the  meaning  of  the  said  section  of  the  statate,  on  the  High  Street, 
Kirkcaldy,  to  the  obstruction  or  annoyance  of  the  residents  or  pas- 
sengers, wilfully  cause  an  obstruction  in  the  public  footpath  of  said 
street,  by  means  of  congregating.^ 

Rettie,  for  the  respondent,  objected  to  the  competency 
of  the  suspension,  on  the  ground  that  review  by  the  High 
Court  by  way  of  suspension  was  excluded  by  sections 

^  Statute  25  and  26  Vic,  c.  101  (General  Police  and  Improvement 
(Scotland)  Act,  1862),  section  251 : — '  Every  person  who,  in  any 
street  or  private  street,  to  the  obstruction,  annoyance,  or  danger  of 
the  residents  or  passengers,  commits  any  of  the  following  offences, 
shall,  on  conviction,'  be  liable  to  '  certain  penalties.' 

'  Every  person  who,  by  means  of  any  cart,  carriage,  sledge,  truck, 
or  barrow,  or  any  animal  or  other  means,  wilfully  interrupts  any 
public  crossing,  or  wilfully  causes  any  obstruction  in  any  public 
footpath  or  other  public  thoroughfare.'  .  •  . 

'  Every  person  who  shall  jostle  or  annoy  any  person  passing  thereon.' 

Section  430 : — '  No  order,  judgment,  record  of  conviction,  or  other 
proceeding  whatsoever,  concerning  any  prosecution  instituted  before 
the  magistrate  in  virtue  of  this  Act,  shall  be  quashed  or  vacated  for 
any  misnomer  or  informality ;  and  all  judgments  and  sentences  pro- 
nounced by  the  magistrate  shall  be  final  and  conclusive,  and  not 
subject  to  suspension  or  advocation  or  appeal,  or  any  other  form  of 
review  or  stay  of  execution,  unless  on  the  ground  of  corruption, 
malice,  or  oppression  on  the  part  of  the  magistrate,  or  of  such 
deviation  in  point  of  form  from  the  statutory  enactments  as  the  Court 
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430  and  437  of  the  General  Police  and  Improvement 
(Scotland)  Act,  1862.     That  it  was  for  the  magistrate  to     If^- 
decide  whether  the  complaint  set  forth  the  offence  in  the     n«-  ^ 
section    libelled   and   whether    it  was    proved,  and    if       «• 
he  committed  any  error  in  judgment,  the  remedy  provided  — 

was  by  appeal  to  the  next  Circuit  Court     That  the  juris-  March  i9,/ 
diction  of  this,  the  High  Court,  was  therefore  excluded.     Suapenaon. 

Nbvay,  for  the  suspender,  contended  that  there  was 
no  offence  libelled.  That  the  subsection  relied  on  by 
the  prosecutor  did  not  apply  to  the  case  of  the  obstruction 
of  a  street  or  thoroughfare  by  means  of  the  person 
alone.  That  the  charge  was  not  one  of  jostling,  as  pro- 
vided for  under  another  of  the  subsections,  and  that  that 
subaection  was  consequently  not  founded  on  before  the 
Magistrate.  That  there  being  therefore  no  offence  under 
the  Police  Act  libelled,  the  clauses  in  that  Act  limiting 
review  to  the  Circuit  Court  did  not  apply,  and  the  Bill 
of  Suspension  was  therefore  competent 

Lord  Young. — ^The  only  diflSculty  I  feel  in  this  case 
is  whether  we  should  not  send  it  to  be  tried  at  the 
Circuit  Court,  but,  as  it  is  here,  it  would  only  be  putting 
the  parties  to  obvious  expense  if  we  sent  it  elsewhere. 
That  being  so,  I  am  disposed  to  consider  it  on  the  merits. 

The  suspension  is  brought  on  the  ground  that  the 
conviction  shows  on  its  face  no  offence.  It  sets  forth 
nothing  at  all  but  by  reference  to  the  complaint,  and  that 
being  so  we  must  go  to  it  For  it  is,  I  have  always 
thought,  established  law  that  the  conviction  must  set 
forth  an  offence,  not  only  by  its  generic  name,  but,  with 
a  statement  of  the  facts  on  which  it  depends.     We  must 

of  review  shall  think  took  place  willully,  or  of  incompetency,  includ- 
ing defect  of  jnriadiction  of  the  magistrate ;  and  such  suspension,  or 
advocation,  or  appeal,  or  review,  or  stay  of  execution,  must  be  pre- 
sented before  the  next  Circuit  Court  of  Justiciaiy,'  &c 

Section  437 : — '  Wherever  any  act,  decision,  detemdnation,  declara- 
tion, or  deliverance  of  any  Sheriff  or  magistrate, is  by  this 

act  declared  to  be  final,  the  same  shall  not  be  subject  to  be  set  aside 
or  reviewed  or  affected  by  any  Court  or  judicature  upon  any  ground, 
or  in  any  manner  of  way  whatever.' 
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1881.  look  at  what  the  party  did,  in  order  to  see  whether  the 
No.  68.  magistrate  has  not  erroneously  imputed  an  offence  to 
^27    hiri     Now,  what  is  charged  in  the  complaint  ? 

The  charge  against  these  three  men  is  that,  being 


]S«)hi9.'  on  a  certain  day  in  the  High  Street  of  Kirkcaldy, 
SuBpension.  they  did,  '  to  the  obstruction  or  annoyance  of  the 
residents  or  passengers,  wilfully  cause  an  obstruction 
in  the  public  footpaths  of  said  street  by  means  of 
congregating.'  That  is  all.  It  would  not  have  oc- 
curred to  me  that  this  was  intended  as  a  charge  under 
the  subsection  relating  to  'jostling  or  annoying,'  but 
it  is  probubly  sufficient  for  the  case  that  neither  did 
it  occur  to  either  party  that  such  was  the  case,  and  it 
was  not  presented  in  that  light  The  leading  idea  of 
the  offence  is  obstruction,  and  obstruction  is  provided 
for  under  another  subsection  altogether,  which  all  the 
parties  had  in  view.  1  refer  to  the  section  under  which 
the  offence  is  charged,  to  see  whether  the  facts  amount 
to  an  offence  under  it  It  is  in  these  terms — (reads).  It 
is  within  these  terms  that  the  magistrate  thinks  the  offence 
fell.  Now,  I  do  not  think  that  what  these  men  did  was 
at  aU  within  the  conception  of  that  It  was  simply  a 
case  of  two  or  three  people  meeting  and  stopping  in  the 
street  You  cannot  go  along  any  street  which  has  a 
narrow  footpath  without  meeting  with  an  obstruction 
from  people  standing  talking  to  one  another.  K  they 
do  it  wilfully  and  pertinaciously — if  there  is  anything 
exceptional  in  the  circumstances  which  imports  a  differ- 
ent character  into  the  act,  then  that  should  be  set  forth. 
But  it  is  not  set  forth  here,  and  I  am  not  going  to 
exercise  my  ingenuity  to  imagine  how  people  set  about 
creating  an  obstruction  with  their  persons  only.  K  such 
a  thing  does  occur  then  set  it  forth  clearly,  but,  annoying 
as  it  is  when  people  will  stand  in  the  way  when  other 
passengers  wish  to  pass,  I  do  not  think,  unless  anything 
specific  is  charged,  that  such  conduct  amounts  to  an  offence. 
I  say  that  I  do  not  think  such  conduct  is  within  the  con- 
ception of  the  subsection  alone  relied  on  by  the  prose- 
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cutor.      Even  the  words,   *or  other  means/  cannot,  I  1881. 

think,  be  held  to  apply  to  three  persons,  or  even  nine,  NoTes. 

standing  talking  in  the  street.      No  doubt  there  are  T^" 

provisions  against  coUecting  a  crowd,  but  that  also  is  ^^• 


not  within  the  case.     I  am  of  opinion,  then,  that  the  M^h^iS^' 
case  as  stated  is  not  within  the  'jostling'  clause,  and  8asp«ogiea 
that  it  is  not  within  the  '  obstruction  *  clause,  and  on 
that  ground  I  think  the  conviction  ought  to  be  quashed. 

Lord  CRAiOHrLL. — ^Thc  question  here  depends  on 
whether  what  was  done  was  an  offence  under  the 
General  Police  Act  of  1862.  If  the  complaint  was  well 
brought,  then  the  magistrates'  decision  is  protected  by 
the  sections  referred  to.  But  if  no  charge  is  libelled 
then  it  can  never  be  so  protected.  That  leads  us  to 
a  consideration  of  the  merits  of  the  case,  and  J  am  of 
opinion  that  we  cannot  read  what  is  set  forth  as  con- 
stituting an  offence,  for  if  it  were  so,  it  would  come 
to  nothing  more  nor  less  than  this,  that  three  persons 
meeting  by  accident  on  the  street,  and  stopping  to  talk 
to  one  another,  are  guilty  of  a  contravention  of  the  Act. 
On  this  point  I  adopt  so  ftdly  the  reasoning  of  Lord 
Young  that  I  need  say  no  more  about  it.  I  think  the 
conviction  should  be  quashed. 

Lord  Justice  Clerk. — As  I  have  often  had  occasion 
to  remark,  the  Judge  presiding  in  this  Court  has  no 
voice  but  in  cases  where  your  Lordships  are  equally 
divided  in  opinion ;  but  I  am  entitled  to  express  my 
views,  though  not  to  vote.  Now,  until  five  minutes  ago 
my  opinion  would  have  been  that  this  was  one  of  the 
clearest  cases  I  ever  saw.  Your  Lordships  say  that 
there  is  no  offence  charged  here ;  but  I  must  say  I  think 
that  there  is.  If  the  obstruction  caused  by  the  con- 
gregating of  persons  is  innocent  and  accidental,  then 
there  could  be  no  ground  for  a  charge ;  but,  if  the  ob- 
struction be  wilful,  then  I  think  there  undoubtedly  is. 
It  is  nothing  to  us  to  say  that  friends  may  meet  and 
stand  talking  to  one  another — that  is  as  far  from 
wilful  obstruction   as  anything  possibly  can   be ;  but 
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1881.  here  the  offence  charged  is  wilfully  causing  an  obstruc- 
Nals.  tion  by  means  of  congregating.  Is  that  no  offence? 
^T^  I  should  be  very  sorry  to  say  that  it  is  not  What 
clause  or  subsection  such  an  act  falls  under  may  be 


uSrch  ^'  matter  of  question.  My  own  impression  is,  that  it  does 
Suspenaoa  ^^^  &11  undcr  the  special  obstruction  subsection ;  but 
obstruction  being  the  special  object  of  the  clause^  such 
an  act  as  this  is  certainly  within  the  section  as  a  whole, 
and  the  jostling  subsection  seems  to  me  to  cover  it. 
For,  when  a  man  so  stands  that  he  will  not  allow  any- 
one else  to  pass  him  without  jostling,  he  is,  to  my  mind, 
clearly  within  the  clause.  I  must  enter  my  protest 
against  the  notion  that  persons  may  wilfully  stand  in 
the  middle  of  the  footpath  and  obstruct  the  passers-by 
without  being  liable  to  a  penalty  under  the  statute. 
The  following  was  the  Interlocutor : — 
*  Edinburgh^  19th  March  1881. — Having  considered 
this  Bill,  and  heard  Counsel  for  the  parties,  Pass  the 
Bill :  Suspend  the  conviction  and  sentence  complained 
of  simpliciter,  and  decern :  Find  the  complainer  entitled 
to  expenses,  which  modify  to  five  guineas,  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent/ 

Agont  for  the  Suspender— R.  Bboatch,  L.A. 
Agent  for  the  Respondent — Pabtt. 


Present, 

The  Lord  Justior-Clebk. 

Lords  Young  and  CRAiomLL. 

Donald  M'Pheb,  Appellant — Asher  and  Lang. 

AGAINST 

Agnbs  M'Inally,  Respondent — C.  S.  Dickson  and  O.  Burnet. 

Common  Lodging  Houses — Statute  30th  and  31st  Via,  o.  101, 
SECS.  59,  60,  AND  104  (Public  Health  (Scotland)  Act,  1867)— 
Eegistbr  of  Lodging  Houses — Statute  29th  and  30th  Via, 
a  CCCLXXIIL,  secs.  245,  262-267  (Glasgow  PoUce  Act,  1866)— 
Looal  Authority. — Held  that  the  provisions,  in  Part  V.  of 
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<  Public  Health  (Scotland)  Act,  1867'  ('Segulation  of  Common  iggl. 

Lodging  Houses  *)  are  univerBally  imperative  throughout  Scotland,  and  J""!,. 

that  the  Magistrates  of  Glasgow,  as  the  Local  Authority,  are  not  M'Phee 

exempt  frum  the  enactments insection^O  of  saidstatute,  regarding  the  ||«i^y 
keeping  of  a  register  of  said  lodging  houses,  and  have  not  conferred 


upon  them  by  section   245  of  the  Glasgow  Police  Act,  1866,  ^j^^^^' 

coupled  with  the  provision  in  section  104  of  the  Public  Health  Act,  

any  discretion  entitling  them  to  refuse  to  adopt  the  provisions  of  ^'^^**' 
the  latter  Act.  And  that  a  charge  against  a  lodging  house  keeper, 
under  section  60  of  the  Public  Health  Act,  of  keeping  lodgers 
without  being  registered,  was  rightly  dismissed  by  a  Police  Magis- 
trate— the  lodging  house  being  duly  entered  upon  a  register  which' 
had  been  kept  by  the  Local  Authority,  and  which  substantially  con- 
formed to  the  provisions  of  the  Public  Health  Act,  although  it  had 
not  been  instituted  in  pursuance  of  that  Act*  And  an  appeal  against 
the  judgment  of  the  Magistrate  refused,  on  the  ground  that  the 
register  which  was  kept  must  be  held  to  be  or  to  represent  the 
register  required  to  be  kept  in  terms  of  the  statute. 

This  was  an  appeal  at  the  instance  of  Donald  MThee, 
Procurator-Fiscal  of  Police  in  Glasgow,  against  a  judgment 
pronounced  by  the  Stipendiary  Magistrate  (Gemmell)  in 
the  Glasgow  Police  Court  (Central  District),  upon  a  com- 
plaint at  the  instance  of  the  appellant,,  which  charged 
the  respondent,  Agnes  M'Inallt,  residing  at  No.  22 
Bridgegate,  Street,  Glasgow,  with  having  contravened 
the  sixtieth  section  of  the  Public  Health  (Scotland) 
Act,  1867  (30  and  31  Vic,  c.  101). 

The  case  on  appeal  set  forth  that — 

This  is  a  cause  in  which  the  respondent,  Agnes  M'Inally,  was,  on 
the  21st  day  of  Januaiy  1881,  at  the  Central  Police  Court,  Glasgow, 
before  the  undersigned  Police  Magistrate  of  the  City  and  Boyal 
Boigh  of  Glasgow,  charged  with  having  contravened  section  60  of 
the  'Public  Health  (Scotland)  Act,  1867.'  In  so  far  as,  upon  the 
night  of  the  12th  and  morning  of  13th,  both  days  of  January  1881, 
she  did  keep  and  use  the  house  occupied  by  her  at  Number  22 
Bridgegate  Street,  Glasgow,  as  a  common  lodgiijg  house,  within  the 
meaning  of  the  said  '  Public  Health  (Scotland)  Act,  1867,*  by  receiv- 
ing and  retaining  as  lodgers  therein  Charles  Docherty  and  James 
M'Taggart,  both  now  or  lately  residing  with  her  at  Number  22 
Bridgegate  Street,  Glasgow,  or  one  or  other  of  them,  at  the  rate  of 
fourpence  each  per  night,  said  house  not  being  a  licensed  victualling 
house,  and  not  having  been  approved  for  the  purpose  of  a  common 
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I88L      lodging  house  as  aforesaid  by  Kenneth  Mackenzie  Madeod,  Inspector 

NoTm.      ^^  ('omraon  Lodging  Houses  for  the  City  of  Glasgow,  nor  registered 

M'Phee     as  required  by  said  last  mentioned  Act.     The  respondent  pled  not 

H^InAllj.    S^il^y  to  the  charge,  and  stated  that  she  had  been  the  keeper  of  a 

Hi  hCo  rt   ^^"^"^^  lo<^ging  house  in  Glasgow  for  about  tliirty-two  years. 

MSrohi9.'       The  'Public  Health  (Scotland)  Act,  1867/  was  passed  in  August 

j^pp^^      1867,  and  section  69  thereof  enacts: — *The  Local  Authority  shall 

cause  a  register  to  be  kept,  in  which  shall  be  entered  the  names  and 

residences  of  the  keepers  of  all  common  lodging  houses  within  the 

district  of  the  Local  Authority,  and  the  situation  of  every  such  house, 

and  the  number  of  lodgers  authorised  according  to  this  Act  to  be  kept 

therein  and  each  apartment  thereof.'    And  section  60  of  said  Act 

enacts : — *T?iai  from  and  after  the  date  when  this  Ad  elwU  come  into 

operation  it  shall  not  be  lawful  to  keep  or  use  as  a  common  lodging 

house  any  house,  unless  such  house  shall  have  been  inspected  and 

approved  for  that  purpose  by  the  Inspector  of  Common   Lodgiug 

Houses  for  the  district,  and  shall  have  been  registered  as  by  this  Act 

provided.' 

In  the  'Glasgow  Police  Act^  1866,'  certain  clauses  were  inserted 
for  the  'Kegulation  of  Lodging  Houses,'  sections  262-267,  and  by 
that  Act  the  definition  of  a  lodging  house  is  precisely  similar  to  the 
definition  of  a  '  Common  Lodging  House'  under  the  '  Public  Health 
(Scotland)  Act,  1867.'  These  clauses  were  in  operation  at  the 
passing  of  the  said  Public  Health  Act* 

When  the  said  Public  Health  Act  came  into  operation,  the  Local 
Authority  in  Glasgow,  as  thereby  constituted,  (being  the  same  body 
as  was  charged  with  the  regulation  of  lodging  houses  under  the 
Glasgow  Police  Act),  resolved  to  continue  regulating  the  lodging 
houses  of  Glasgow  under  the  powers  conferred  by  the  said  Glasgow 
Police  Act,  and  that  course  was  continued  to  be  followed  till  about 
the  month  of  August  1880,  when  the  Local  Authority  resolved  to 
adopt  the  clauses  of  the  said  Public  Health  Act  for  the  regulation  of 
common  lodgiug  houses. 

The  Glasgow  Police  Act  made  no  provision  for  the  keeping  of  a 
register  of  lodging  houses;  but  in  the  first  Bye-laws  (dated  23d  April, 
and  confirmed  26th  June  1868),  made  by  the  Magistrates'  Committee 
under  the  powers  conferred  by  section  267  of  the  Glasgow  Police 
Act,  a  register  is  therein  referred  to  as  being  to  be  kept ;  and  under 
the  evidence  led  in  the  complaint  against  the  respondent,  two  volumes 
were  produced,  each  titled  on  the  back, '  Register  of  Lodging  Houses 
and  Lodging  House  Keepers.'  It  was  proved  that  said  registers  were 
printed  and  delivered  to  the  Inspector  of  Lodging  Houses  in  Glasgow 
in  April  1867,  but  no  reliable  evidence  was  tendered  as  to  the  date 
when  the  roisters  were  actually  commenced  to  be  kept.  None  of  the 
entries  in  the  Volume  No.  1  bear  any  date,  and  this  volume  appears  to 
have  been  kept  entirely  for  small  lodgings  of  not  more  than  three 
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apartmenta  The  first  entiy  in  Volume  No.  2  is  dated  5th  April  1869,  1881. 
and  the  last  19th  Febraary  1878;  bat  the  entries  are  not  dated  in  iT"^ 
Btrictlj  chronological  order.  M'Pheo 

In  this  last  Volume  (No.  2)  the  respondent's  name  appears  as  the    M^bally. 

keeper  of  a  common  lodging  house.     The  number  of  entry  is  212.  

It  bears  no  date,  and  the  firot  entry  preceding  it,  which  is  dated,  is    March  19. 

No.  112,  and  bears  date  3d  Februaiy  1871.    It  was  proved  at  the  ""^ZZZJ 

trial  that  no  person  was  put  upon  this  register  as  the  keeper  of  a 

common  lodging  house  without  the  house  having  been  previously 

visited  and  inspected  and  approved  by  the  Medical  Officer  of  the 

Local  Authority,  accompanied  by  an  Assistant  Inspector  of  Lodging 

Hoa8e&    In  August  1880,  when  the  Local  Authority  resolved  to 

r^^olate  the  lodging  houses  in  their  district  under  the  provisions  of 

the  *  Public  Health  (Scotland)  Act,  1867,'  notice  was  given  to  all 

lodging  house  keepers  requiring  them  to  apply  for  registration  of  their 

lodging  houses  in  terms  of  section  60  of  the  said  Public  Health  Act, 

and  at  this  time  the  Local  Authority  commenced  in  the  No.  2  volume 

of  the  foresaid  register,  a  new  roister,  prefixing  to  it  the  following 

title,    'Common    Lodging  Houses    Registered  under  the  ''Public 

Health  (Scotland)  Act,  1867,"'  in  which  register  thirteen  entries 

were  made.     At  the  time  this  last  mentioned  part  of  Register  No.  2 

was  opened  the  Local  Authority  had  not  appointed  any  one  as  the 

keeper  of  the  register,  but  thereafter,  in  November  1880,  a  formal 

ap]>ointment  was  made  in  favour  of  the  Inspector  of  Lodging  Houses 

as  the  keeper  of  the  register  required  to  be  kept  under  the  said 

Public  Health  Act;  and  on  4th  January  1881  an  entirely  new 

register  was  commenced,  which  was  produced.     It  was  proved  that 

the  respondent's  name  was  not  entered  in  this  last  mentioned  r^jister, 

nor  in  the  new  part  of  Register  No.  2.     It  was  proved  that  the 

respondent  made  application  to  be  put  upon  the  register  of  common 

lodging  houses  under  the  Public  Health  Act,  conform  to  application 

produced,  and  that  the  Local  Authority  had  refused  her  application, 

until  some  alterations  had  been  made  upon  some  of  the  apartments  of 

her  house  for  the  better  separation  of  the  sexes.     It  was  further 

proved,  that  notwithstanding  of  said  refusal  the  respondent  had 

continued  to  keep  a  common  lodging  house,  and  had  lodged  the 

parties  named  in  the  complaint  on  the  date  libelled  at  the  rate  of 

fourpence  per  night.     At  the  trial  the  respondent  was  not  represented 

by  an  agent,  and  as  the  whole  facts  regarding  the  Registers  No.  1 

and  2  had  emerged  in  a  previous  trial  before  me  against  another 

party  under  a  similar  complaint,  I  considered   it  my  duty,  in  the 

interest  of  the  respondent,  to  call  for  production  of  said  registers,  and 

to  get  from  the  witnesses  who  spoke  to  them  the  evidence  aa  to  the 

manner  in  which  they  were  kept. 

The  appellant  stated  that  if  production  of  these  registers  had  been 
called  for  by  the  defender  he  would  have  objected  to  the  call,  and 


' 


AppeaL 
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1881.      <^  ^  '^y  evidenoe  regarding  them,  and  requested  that  the  call  and 

— '       questions  might  he  put  through  the  respondent,  so  that  he  might 

HThee     have  an  opportunity  of  stating  his  objections.     This  I  declined  to  do, 

M*lz^y     ^^^  ^^  ^^y  ^^^^  objections  been  stated,  I  would  have  repelled  the 

sama 

iS^h  19. '      Upon  the  statement  of  feu^te  and  evidence  led  as  above  stated,  I 
held:— 

First,  That  although  the  Local  Authority  of  Glasgow  had  resolved 
on  the  passing  of  the  '  Public  Health  (Scotland)  Act»  1867,'  to 
continue  regulating  the  lodging  houses  in  their  district  under  the 
powers  of  the  'Glasgow  Police  Act,  1866,'  it  was  nevertheless 
imperative  on  them  to  keep  a  register  as  directed  by  section  59  of  the 
said  Public  Health  Act. 

Second.  That  the  foresaid  Begisters  Ko&  1  and  2,  commenced  to  be 
kept  by  the  Local  Authority  either  before  or  shortly  after  the  passing 
of  the  '  Public  Health  (Scotland)  Act,  1867,'  and  continued  to  be  kept 
from  year  to  year  thereafter  up  to  August  1880,  containing  as  they 
do  all  the  particulars  required  by  the  said  Public  Health  Act^  (except- 
ing the  residenoes  of  the  lodging  house  keepers),  must,  in  detennining 
this  complaint,  be  held  to  be  the  register  required  to  be  kept  by  the 
said  Public  Health  Act^  and  the  respondent's  name  having  been 
entered  in  one  of  the  volumes  of  said  registers  subsequent  to  3d 
February  1871,  she  must  be  held  to  be  a  duly  registered  keeper  of  a 
common  lodging  house.  I  therefore  dismissed  the  complaint,  and  in 
my  judgment  stated  the  special  findings  on  which  it  proceeded. 

The  questions  of  law  for  the  opinion  of  the  Court  are — 

(1.)  Whether,  seeing  the  Local  Authority  of  Glasgow  reeolved  at 
the  passing  of  the  '  Public  Health  (Scotland)  Act,  1867,'  to  continue 
to  r^^ulate  the  lodging  houses  in  their  district  under  the  powers  of  the 
'  Glasgow  Police  Act,  1866,'  they  were  exempt  from  and  not  required 
to  keep  the  register  provided  for  by  section  59  of  the  '  Public  Health 
(Scotland)  Act,  1867.' 

(2.)  K  not  so  exempt,  whether  the  register  contained  in  the  fiist 
part  of  No.  2,  either  commenced  or  continued  to  be  kept  by  the  Local 
Authorily  after  the  passing  of  the  '  Public  Health  (Bcotiiahd)  Act, 
1867,'  must  not  be  held  to  be  the  register  required  to  be  kept  by  the 
said  Public  Health  Act. 

The  complaint  was  first  called  before  the  Stipendiary 
Magistrate  on  21st  of  January  1881,  when  it  was  ad- 
journed for  further  evidence  till  the  24th  of  that  month, 
of  which  date  the  following,  the  judgment  complained  o( 
was  pronounced : — 

At  Glasgow,  the  24th  day  of  January  1881,  in  presence  of  John 
Gemmel,  Esq.,  Police  Magistrate  of  the  City  and  Eoyal  Buigh  of 
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Glai^iow,  reappeared  ihe  defender,  the  said  Agnes  M'Inally,  and  further      188L 

evidence  having  been  adduced  for  the  prosecution,  the  said  Magistrate  |^~~r^ 

finds  that  under  the  '  Glasgow  Police  Act,  1 866,'  powers  were  given  M'Phee 

for  the  contrrjl  and  regulation  of  common  lodging  houses  in  Glasgow ;  H^Inany. 
that  under  said  Act  no  provision  is  made  for  the  keeping  of  a  register  of 


Hioh  Court. 

said  lodging  houses,  but  that  under  the  bye-laws  enacted  in  April  1868  March  19. 
the  Magistrates'  Committee,  for  the  regulation  of  lodging  houses  in  TZZT" 
Glasgow,  in  virtue  and  in  terms  of  the  'Glasgow  Police  Act,  1866,'  a 
register  is  provided  to  be  kept :  Finds  it  proved  that  either  before  or 
shortly  after  the  enacting  of  said  bye-laws,  a  register  of  lodging 
houses  was  commenced  and  continued  to  be  kept  up  till  August  last: 
Finds  that  at  the  passing  of  the  '  Public  Health  Act,  1867,'  the  Local 
Authority  resolved  to  continue  regulating  lodging  houses  in  Glasgow, 
under  the  powers  conferred  by  the  '  Glasgow  Police  Act,'  instead  of 
the  '  Public  Health  Act,'  but  finds  that  under  the  last-mentioned  Act 
it  was  made  imperative  upon  the  Local  Authority  to  '  cause  a  register 
to  be  kept,  in  which  should  be  entered  the  names  and  residences  of  the 
keepers  of  all  common  lodging  houses  within  the  district  of  the  Local 
Authority,  and  the  situation  of  eveiy  such  house,  and  the  number  of 
lodgers  authorized  according  to  this  Act  to  be  kept  therein,  and  in 
each  apartment  thereof : '  Finds  that  when  the  said  Public  Health 
Act  came  into  operation,  or  shortly  thereafter,  said  register  was  com- 
menced to  be  kept,  and  that,  with  exception  of  the  residences  of  the 
keepers  of  the  lodging  houses,  the  said  register  contained  all  the  re> 
quirements  of  the  register  required  to  be  kept  by  the  Public  Health 
Act,  and  that  the  entries  therein  were  made  after  inspection  of  the 
lodging  houses  by  the  Medical  Officer  of  the  Local  Authority,  accom* 
panied  by  an  Assistant  Inspector  of  the  Local  Authority :  Finds  that 
the  said  register  must  therefore  be  held  to  be,  or  to  represent,  the  re- 
gister which  it  was  incumbent  upon  the  Local  Authority  to  keep  under 
the  *  Public  Health  Act,'  and  in  respect  that  the  defender's  name  is 
entered,  and  appears  on  the  said  register  as  the  keeper  of  a  common 
lodging  house  subsequent  to  4th  February  1871,  dismisses  the  com- 
plaint 

Lang,  for  the  appellant. — I  appear  for  the  appellant, 
who  represents  the  Police  Commissioners,  the  Local  Autho- 
rity for  the  City  of  Glasgow,  and  the  question  raised  is, 
whether  the  respondent  is  to  be  held  as  the  registered 
keeper  of  the  common  lodging  house  in  question,  within 
the  meaning  of  the  Public  Health  (Scotland)  Act,  1867. 
The  Stipendiary  Magistrate  has  found  that  she  was,  that 
the  register  of  lodging  houses  which  was  kept  by  the 
Magistrates  must  be  held  to  be  the  register  ordained  to 
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1881.     be  kept  by  section  59  of  the  Public  Health  Act  of  1867, 

Na  6a     and  that  as  the  respondent's  name  appears  upon  that 

V.        register  the  complaint  must  be  dismissed.     We  maintain 

~- —  that  the  Stipendiary  Magistrate  has  gone  wrong  in  hold- 

j£rqh  19. '  ing  that  it  was  imperative  upon  the  Magistrates  to  keep 
Appeal  *  register,  and  we  contend  that,  in  terms  of  section  245 
of  the  Glasgow  Police  Act  of  1866  and  of  section  104  of 
the  Public  Health  Act  of  1867/  there  was  vested  in  the 
Magistrates  a  discretion  either  to  keep  or  not  to  keep  a 
register,  according  as  they  were  of  opinion  that  the 
objects  of  the  provisions  and  enactments  in  regard  to 
public  lodging  houses  in  the  Public  Health  Act  of 
1867  might  be  most  effectually  carried  out,  and  with 
most  economy  and  despatch.  (Reads  section  245  of  the 
Glasgow  Police  Act,  1866').  The  obligation  to  keep  a 
register  we  maintain  did  not  arise  until,  by  adopting  the 
provisions  of  the  Public  Health  Act,  the  Magistrates 
elected  to  take  proceedings  under  that  Act — ^which  con- 
tained provisions  for  the  keeping  of  a  register— and  not 
under  the  Police  Act  of  1866,  which  contained  no  such 
provisions. 

The  Lord  Justice-Clerk. — How  can  you  contend 
that  the  Glasgow  Police  Act  of  1866  exempted  the 
Magistrates  from  the  provisions  of  the  Public  Health 

^  Statute  30ih  and  Slat  Via,  a  101  (PubUc  Health  (Scotland)  Act, 
1867). 

Section  104. — *  All  powers  given  by  this  Act  shall  be  deemed  to  be 
in  addition  to,  and  not  in  derogation  of,  any  powers  conferred  by  Act 
of  Parliament  not  hereby  repealed,  or  any  law  or  custom  ;  and  sach 
last-mentioned  powers  may  be  exercised  in  the  same  manner  as  if  this 
Act  had  not  passed,  but  without  prejudice  to  the  powers  conferred  bj 
this  Act' 

s  Statute  29th  and  30th  Vic,  a  CCLXXIIL  (Glajsgow  Police  Act, 
1866.) 

Section  245. — *  Whereas  the  objects  of  the  Nuisance  Bemoval  (Scot- 
land) Act,  1856,  may  in  some  case  be  carried  out  more  effectually, 
and  with  greater  economy  and  despatch,  by  the  enforcement  of  the 
special  provisions  hereinafter  contained,  than  by  taking  proceediDgs 
under  the  said  Act,  it  shall  be  lawful  for  the  Board  to  use  their  dis- 
cretion in  taking  or  not  taking  such  proceedings.' 
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Act  of  1867 — an  Act  which  had  not  been  passed,  1881. 
especially  looking  at  the  repealing  clause  (section  2)  in  vZes. 
the  latter  Act?  «.  ^ 

Lang,   for  the    appellant. — ^We    contend  that    sec- — 

tion  245  of  the  Police  Act  gave  to  the  Magistrates  the  M^h^rT* 
option  of  taking  proceedings  under  that  Act,  or  under    Appeal 
the  provisions  of  the  Nuisance  Removal  (Scotland)  Act, 
1856,  both  of  which  statutes  contained  provisions  for  the 
regulation  of  common  lodging  houses.  And  that  although 
these  provisions  in  the  Nuisance  Removal  Act  were  sub- 
quently  repealed  by  the  second  section  of  the  Public  Health 
Act,  the  powers  conferred  by  section  245  of  the  Police  Act, 
of  taking  proceedings  under  that  Act  for  carrying  out  the 
objects  of  the  Nuisance  Removal  Act,  were  not  thereby 
repealed.     And  that  that  power  was  ifiter  alia  confirmed 
by  section  104  of  the  Public  Health  Act — which  declares 
that  the  powers  of  the  latter  Act  are  in  addition  to,  and 
not  in   derogation  of  any  powers  conferred  by  act  of 
parliament,  which  may  be  exercised  in  the  same  manner 
as  if  the  Public   Health  Act  had  not  T)een  passed — 
(reads).     The  Magistrates  were  therefore,  we  contend, 
entitled  to  enforce,  as  they  did  enforce,  the  provisions  of 
the  Police  Act  in  regard  to  lodging  houses,  even  after 
the  coining  into  operation  on  1st  November  1867,  of  the 
Public  Health  Act    And  they  continued  to  enforce  these 
provisions  till  August   1880,   when  they  resolved  to 
adopt  the  clauses  of  the  PubUc  Health  Act  in  regard 
to  the  regulation  of  lodging  houses.     Previous  to  that 
date,   while  the  Police  Act  was  in  operation,  a  list 
of  lodging-houses  had  been  kept  for  the  convenience 
of  the  Inspector  of  Lodging  Houses,  in  terms  of  Bye- 
laws  which  had  been  framed  and  enacted  in  virtue 
of  section  267  of  the  Police  Act.     The  names  of  the 
keepers  of  common  lodging  houses  were,   it  is   true, 
inserted  upon  that  list  or  register,  after  inspection  of  the 
house  by  the  Medical  Officer  of  the  Local  Authority 
and  an  assistant  inspector  of  lodging  houses,  but  the 
register  so  kept  was  not  kept  in  terms,  or  in  pursuance, 
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188L     of,  nor  did  it  in  all  respects  conform  to,  the  proviBionsof 
nTIs.     the  Public  Health  Act.      It  did  not  contain  the  resi- 
M'Kiee     jg^^gg  ^f  i\^q  lodging-housc  keepers.     When,  therefore, 
^'^°*"^'    the  provisions  of  the  latter  Act  were  adopted,  a  new 
^^v^*  register,   complying  with   those  provisions,  was  com- 
^^^     menced,  and  notice  was  sent  to  the  respondent  and  to 
all  lodging  house  keepers  requiring  them  to  apply  for 
registration  of  their  lodging  houses  in  terms  of  section 
60  of  that  Act    The  respondent  applied  to  be  registered 
on  the  new  register,  and  her  application  was  refused, 
because,  on  inspection,  her  premises  were  not  in  accord- 
ance with  the  regulations  and  the  Act  of  Parliament ; 
and  notwithstanding  that  refusal,  she  continued  to  keep 
a  common  lodging  house. 

Lord  Young. — ^The  discretion  given  by  section  245 
of  the  Police  Act,  of  either  enforcing  the  special  pro- 
visions applicable  to  lodging  houses  in  that  Act,  or  of 
taking  proceedings  under  the  Nuisance  Removal  Act, 
cannot  be  held  to  apply  to  an  obligation  imposed  subse- 
quently by  the  Public  Health  Act 

Lang,  for  the  appellant — ^That,  of  course,  assumes 
that  the  Magistrates  were  bound  to  obey  the  Public 
Health  Act  from  the  date  of  its  coming  into  operation, 
and  in  that  view  I  would  maintain  that,  although  the 
Magistrates  were  wrong,  their  subsequent  adoption  of 
that  Act  was  a  case  of  tardy  repentance,  and  every  one, 
the  respondent  included,  must  commence  to  comply, 
after  receiving  intimation  that  its  enactments  were  in 
future  to  be  enforced. 

G.  Burnet,  for  the  respondent — We  maintain  that 
the  Magistrates,  as  the  Local  Authority,  were  bound  to 
obey  the  provisions  of  the  Public  Health  Act,  and  that 
the  register  .which  was  kept  must  be  held  to  be  tiie 
register  kept  in  virtue  of  that  Act  Section  245  of  the 
Glasgow  Police  Act  did  not  give  the  Magistrates  a 
discretion  in  regard  to  those  provisions  in  the  Nuisance 
Removal  Act  which  relate  to  the  regulation  of 
conmion  lodging  houses,   but  only  in   regard  to  the 
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special    provisions    contained    in   those    statutes   with  1881. 

reference  to  the  *  enforcement '  of  these  regulations,  and  NoTek 

to  prosecutions  and  procedure  to  be  taken  for  the  pur-  «. 

pose    of    attaining   *  the  objects '   of    the    regulations.  ^' 


(Reads  section  245  of  the  Glasgow  Police  Act,  1866.)  Muchia 
That  section  occurs  under  the  heading  in  the  Appeal 
statute,  'Prosecutions  under  the  Nuisance  Removal 
(Scotland)  Act,  1856  ; '  and  both  in  that  statute  and  in 
the  Glasgow  Police  Act,  as  well  as  in  the  Public  Health 
Act,  the  provisions  with  reference  to  the  enforcement  of 
and  the  procedure  under  these  Acts  is  contained  under  a 
separate  heading  so  entitled,  which  is  in  a  separate 
part  of  the  statute,  and  quite  distinct  from  that  which 
contains  the  regulations  themselves.  When  section  245 
of  the  Police  Act  therefore  gave  the  Magistrates  the 
discretion  of  adopting  either  the  special  provisions 
'Aercino/ier' contained,  or  of  taking  proceedings  under 
the  Nuisance  Removal  Act,  that  provision  had  reference 
to  the  procedure  clauses  which  immediately  followed 
section  245,  and  to  the  clauses  in  the  Nuisance 
Removal  Act  which  are  under  the  heading  in  that  Act, 
*  Enforcement  of  and  Procedure  under  this  Act'  We 
contend  that  there  was  here  a  register  kept,  upon  which 
the  name  of  the  respondent,  who  had  been  a  lodging 
house  keeper  in  Glasgow  for  thirty-two  years,  appeared, 
and  that  that  register  substantially  conformed  to  the  provi- 
sions in  the  Public  Health  Act  of  1867,  although  it  was 
most  probably  framed  originally  in  conformity  with  the 
provisions  of  the  Nuisance  Removal  Act  The  Public 
Health  Act  also  contains  no  provision  for  removing  a 
name  which  has  been  once  placed  upon  it  except  that  con- 
tained in  section  70 — where  power  is  given  to  adjudge, 
as  part  of  the  punishment  for  a  third  or  any  subsequent 
offence  against  the  regulations,  that  the  keeper  of  the 
lodging  house  shall  not,  after  such  conviction,  keep  or 
have  a  lodging  house  for  five  years,  or  a  shorter  period, 
without  the  licence  obtained  of  the  Local  Authority — 
which  does  not  apply.     The  respondent  was  here  upon 

VOL.  IV.  2  E 
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1881.     the  register,  and  her  name  had  not  been  legally  removed 

Nols.     from  it.     The  judgment  of  the  Stipendiary  Magistrate 

V.  ^    was  therefore  well  founded,  and  ought  to  be  sustained 

-.  and  the  appeal  dismissed. 

^iwh^w*'      The  Lord  Justice-Clerk. — I  think  that  there  are  no 
Appeal     grounds  stated  upon  which  this  appeal  can  be  supported, 
and  indeed  I  have  scarcely  ever  heard  of  any  so  singular 
stated  by  persons  in  the  position   of  the   appellants. 
There  was  here  a  lodging  house  keeper^  who  had  kept  a 
lodging  house  for  a  number  of  years  in  Glasgow,  chaiged 
at  the  instance  of  the  appellant  with  a  contravention  of  the 
60th  section  of  the  '  Public  Health  (Scotland)  Act,  1867.' 
It  is  admitted  that  her  name  was  entered  upon  a  register 
which  was  ordered  to  be  kept  by  the  Magistrates,  and 
that  she  remained  upon  that  register  up  till  1880.     That 
register,  it  is  said,  was  kept  under  the  provisions  of  the 
Glasgow  Police  Act,  1866,  and  certain  bye-laws  which 
were  framed  by  the  Magistrates  in  terms  of  that  Act, 
and  not  under  the  provisions  of  the  Public  Health  Act^ 
1867.      The  two  registers   are,  however,  substantially 
alike,  and  the  requirements  necessary  to  be  fulfilled  be- 
fore a  person's  name  is  entered  upon  the  register  are  in 
both  cases  the  same.     But  it  would  appear  that  in  August 
1880  the  Magistrates  came  to  be  of  opinion  that  they 
would  be  the  better  of  having  a  new  register,  and  that, 
instead  of  acting  under  the  provisions  of  their  PoUce 
Act,  they  should  in  future  take  proceedings  under  the 
provisions  of  the  Public  Health  Act,  1867.     And  they 
say  that,  having  adopted  the  provisions  of  the  latter  Act, 
the  respondent  and  other  lodging  house  keepers  must 
come  back  to  them  and  be  registered  upon  this  new  register. 
I  am  of  opinion  that  the  Local  Authority  was  bound  to  keep 
a  register  in  terms  of  the  provisions  of  the  Public  Health 
Act,  and  that  there  was  nothing  in  the  provisions  of  the  Glas- 
gow Police  Act  of  1 866  which  entitled  them,  aa  the  Local 
Authority,  to  disregard  the  provision  in  section  59  of  the 
Public  Health  Act  ordaining  that  a  register  shall  be  kept 
The  discretionary  power  which,  it  is  said,  was  acted  upon  by 
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the  Magistrates,  and  which  was  again  Exercised  in  August  1881. 

1880»  proceeds  upon  the  enactment  in  section  245  of  the  nTIs. 

Glasgow  Police  Act  of  1866,  which  is  a  procedure  clause,  r.  ^ 

and  has  no  reference  to  the  obligation  imposed  by  the  ^' 


enactments  of  the  Public  Health  Act  That  section  pro-  Waot  i?' 
vides — (Reads  section  245).  The  section  relates  to  Appeio. 
procedure  alone,  and  to  economy  and  despatch  in  the 
enforcement  of  the  special  provisions  contained  in  that 
police  statute,  and  it  has  no  connection  with  the  enact- 
ment in  section  59  of  the  Public  Health  Act,  that  a 
register  shall  be  kept  I  am  of  opinion,  therefore, 
that  the  Magistrates,  as  the  Local  Authority  in  Glasgow, 
were  bound  to  keep  a  register  of  lodging  houses,  and 
that  they  did  keep  such  a  register  as  they  were  required 
to  keep  under  the  Public  Health  Act  And  that  the 
fact  of  the  absence  of  any  column  in  that  register  for 
entering  the  residences  of  the  keepers  of  lodging  houses, 
and  also  the  fact  that  the  registration  of  the  respondent 
here  followed  upon  the  inspection  of  a  diflFerent  inspector 
from  the  inspector  of  common  lodging  houses,  will  not 
entitle  the  Magistrates  to  maintain  that,  not  being  bound 
to  keep,  they  did  not,  prior  to  August  1880,  keep  a  re- 
gister under  section  59  of  the  Public  Health  Act 

Upon  the  second  query,  therefore,  and  on  the 
assumption  upon  which  it  is  based,  I  am  of  opinion  that 
we  must  hold  this  to  be  the  register  provided  for  by 
section  59  of  the  Public  Health  Act 

Lord  Young. —  I  am  of  the  same  opinion.  The  Public 
Health  Act  is  of  universal  application,  and  is  not  limited 
to  those  places  only  where  it  is  adopted.  I  can  under- 
stand the  argument  submitted  to  us,  viz.,  that  it  was 
not  incumbent  on  the  Magistrates  to  adopt  the  Public 
Health  Act,  but  I  entirely  dissent  from  it.  The  pro- 
vision in  the  Police  Act,  that  proceedings  may  be  taken 
under  the  special  provisions  contained  in  it,  in  preference 
to  the  Nuisance  Removal  Act,  1856,  in  carrying  out  the 
objects  of  the  latter  Act,  and  the  provision  also  in  section 
104  of  the  Public  Health  Act,  have  really  no  application 
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1881.  to  the  question  here  raised.     Section  59  of  that  Act 

n7^.  shows  that  it  is  imperative  upon  the  Local  Authority  to 

V.  ^  keep  a  register ;  and  this  Local  Authority  did  keep  a 

"'^-  register,  which  wa.  in  aU  substantial  effects  the  same  as 


^&rch  19. '  is  there  provided  for.  The  Magistrates  may  be  to  blame 
Appeal  for  omitting  from  the  register  so  kept  certain  particulars 
which  are  enjoined,  but  it  was  a  register  of  common 
lodging  houses  for  the  city  of  Glasgow,  which  substan- 
tially  contains  all  the  particulars  required  by  the  Pubhc 
Health  Act,  and  upon  which  the  names  of  the  keepers, 
and  the  situation  of  the  lodging  houses  within  the  city 
were  entered  after  inspection.  We  must  impute  to  this 
public  body  obedience  to  the  law,  and  hold  what  they 
did  as  obedience, — especially  as  I  think  that  they  would 
have,  had  a  good  reply  if  they  had  been  prosecuted  for 
failure  to  keep  a  register  in  terms  of  the  Public  Healtli 
Act.  But  the  respondent  is  prosecuted  because  the 
Magistrates,  or  the  Local  Authority,  say  that  it  is  true  we 
did  this — we  kept  this  register — but  it  was  not  in 
obedience  to  the  Public  Health  Act.  I  think  that  such 
a  contention  cannot  be  sustained.  Then  it  is  said  that 
once  a  lodging  house  keeper's  name  is  entered  upon  the 
register,  there  the  name  must  remain  till  something  is 
done  entitling  the  Local  Authority  to  take  proceedings 
against  the  keeper  and  strike  it  off.  I  should  think  that 
there  is  a  mode  of  striking  it  off.  But  it  is  at  all  events 
not  suggested  that  the  respondent  did  anything  entitling 
any  such  steps  to  be  taken  against  her.  Her  name  is  at 
present  on  the  register;  and  I  think  that  the  police  magis- 
trate acted  rightly  in  holding  that  a  person  was  not 
liable  to  be  prosecuted  under  section  60  of  the  Act  for 
keeping  a  lodging  house  without  being  registered,  she 
having  been  registered  four  or  five  years  after  the  Public 
Health  Act  was  passed,  and  her  name  beinfir  still  upon 
the  register.  ^ 

Lord  Craighill. — I  concur.  I  am  quite  clear  that 
the  contention  submitted,  viz.,  that  the  Magistrates  had 
a  discretion  to  take  proceedings  either  under  the  Police 


AppeaL 
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Act  or  under  the  Public  Health  Act  cannot  be  sustained,      issi. 
Section  245  of  the  Police  Act  relates  only  to  the  pro-     -sZes. 
cedure  to  be  taken  in  canying  out  the  objects  of  the     ^'^^ 
Nuisance  Removal  Act,  1856.     There  is  no  exemption    ^'^"^y- 
from  the  enactment  in  section  59  of  the  Public  Health  ^^^^S*' 
Act,  1867,  which  makes  it  imperative  upon  the  Local 
Authority  to  keep  a  register.     And  although  the  Magis- 
trates may  have  misconstrued  both  Acts  that  can  have 
no  eflfect  in  deciding  whether  what  was  done  is  to  be 
held  to  be  in  compliance  or  noncompliance  with  the 
provisions  of  the  Public  Health  Act     It  appears  that 
there  was  a  register  upon  which  the  names  of  lodging 
house  keepers  and  their  lodging  houses  were  entered 
after  inspection,   and,  whether  perfect  or  imperfect,  it 
was  the  register  for  the  City,  and  upon  it  there  appears 
the  name  of  the  respondent  and  a  description  of  the 
lodging  house  kept  by  her.    The  Local  Authority  having 
done  this,  it  must  be  held  to  have  been  done  under  the 
provisions  and  in  pursuance  of  the  Public  Health  Act 
It  appears  to  me  that  the  plea  founded  upon  the  alleged 
discretionary  power  of  the  Local  Authority  has  no  founda- 
tion, and  that  the  expression  '  adoption  of  the  Public 
Health  Act '  is  a  misnomer.   The  Magistrates  as  the  Local 
Authority  were  bound  to  carry  out  the  provisions  of  that 
Act,  and  what  was  done  contained  every  virtue  that 
would  have  followed  if  it  had  been  done  in  pursuance  of 
the   provisions  in  section   59.     I   concur  therefore  in 
thinking  that  the  appeal  must  be  dismissed. 

The  following  was  the  Interlocutor  pronounced  : — 
^  Edinhurghy  19th  March  1881. — Having  considered 
this  Case,  and  heard  Counsel  for  the  parties,  answer  the 
first  question  in  the  Case  in  the  negative,  and  the  second 
question  in  the  affirmative  :  Dismiss  the  Appeal :  Affirm 
the  determination  of  the  inferior  judge  :  Find  the 
respondent  entitled  to  expenses,  which  modify  to  seven 
guineas,  for  which,  and  one  guinea  as  the  dues  of  extract, 
decern  against  the  appellant' 
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NORTH    CIRCUIT. 

PERTH. 

Present, 

Lord  Youno. 

Hbr  Majesty's  Advocatb — Taylor  Iiwes^  A.D» 

AGAINST 

John  Hall — Jameson. 

Relevanot — ^Fai^ehood,  Fraud,  and  TVilpul  Imposition — Order- 
ing Goods  without  intending  to  Pat  therefor. — The  minor 
proposition  of  an  indictment,  under  which  a  panel  was  charged  with 
falsehood,  fraud,  and  wilful  imposition,  set  forth  that  he,  having 
formed   a  fraudulent  and  felonious  scheme  for  the  purpose  of 
obtaining  the  goods  of  others  on  false  pretences,  and  applying  the 
same  to  his  own  uses  and  purposes,  without  paying  or  intending  to 
pay  therefor,  ordered  goods  by  letters,  in  which  he  represented  and 
pretended  to  the  owners  of  the  goods,  and  induced  them  to  believe 
that  he  intended  to  become  a  bona  fide  purchaser  of  the  same,  and 
would  pay  the  price  thereof  weekly,  or  on  delivery,  or  on  demand 
of  payment,  or  shortly  thereafter,  and  that  the  said  goods  were 
fraudulently  received  and  appropriated  by  him  to  his  own  uses  and 
purposes,  and  that  he  had  not  paid  and  did  not  intend  to  pay 
therefor.     Held  that  the  facts  set  forth  in  the  minor  did  not  rele- 
vantly support  the  charge  in  the  major ;  that  in  order  to  constitute 
a  relevant  averment  of  fiedsehood,  fraud,  and  wilful  imposition,  the 
indictment  ought  to  aver  the  use  of  some  false  pretence  involving  a 
falsehood  in  relation  to  a  past  or  present  fact ;  and  that  as  the 
statement  that  the  accused  falsely  represented  that  he  intended  to 
become  a  hona  fide  purchaser,  and  to  pay  the  price,  was  not  a 
relevant  averment  of  the  use  of  such  false  pretence,  the  chaige  was 
irrelevant. 

Question  whether  a  domiciled  Englishman,  resident  in  England,  who 
addresses  letters  to  persons  in  Scotland  containing  false  and  firauda- 
lent  statements,  is  subject  to  the  jurisdiction  of  the  Criminal  Cooris 
in  Scotland. 

^f^-         John   Hall,  prisoner  in  the  prison  of  Cupar,  was 
j^HaiL  iR^icted  and    accused    before    the    Circuit    Court   at 


Perth 


Perth   of    the    crime   of  falsehood,   fraud,   and  wilful 


March  26.   imposition, 


Fniud,  &a       In  SO  FAR  AS,  you  having  formed  a  fraudulent  and  felonious  scheme 
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• 

for  the  pnrpose  of  obtainiog  the  goods  of  others  on  false  pretences,       1881. 
and  appropriating  and  applying  the  same  to  your  own  uses  and      jf^L 
pnxposes,  without  paying  or  intending  to  pay  therefor,  you  the  said  John  HalL 
John  Hall  did,  in  pursuance  of  the  said  fraudulent  and  felonious      p^^^ 
scheme  (1),  on  or  about  the   16th  day  of  November   1880,  in    March  26. 
or  near  Four  Lane  Ends,  or  in  or  near  Gregson  Lane,  in  or  near  Black-   FiOsehood, 
bum,  Lancashire,  or  at  some  other  place  in  or  near  Blackburn  afore-   ''""*^>  *^ 
said  to  the  prosecutor  unknown,  wickedly  and  feloniously,  falsely  and 
fraudulently,  write,  or  cause  or  procure  to  be  written  and  transmitted 
by  post,  a  letter  or  memorandum,  bearing  the  subscription  '  John 
Hall,'  or  a  similar  subscription,  addressed  to  '  The  Station  Master, 

LaigOy  Fife,'  in  the  following  or  similar  terms  : — 

* 

'  Memorandum 

'  16^  Nov  1880 
'  From  John  Hall 

Merchant  &  Commission 

Salesman 
Office  —  Gregson     Lane, 

Blackburn 
liesidence  :  —  34       Four 
Lane  Ends 
Established  1847 


To 

The  Station  Master 
Laigo 
Fife 


*  Sir,  Will  you  have  the  kindness  to  favor  me  with  the  names  and 
addresses  of  your  principal  potato  merchants  &  growers — also  game  & 
rabbit  dealers.  I  am  largely  engaged  in  this  branch  of  business  & 
anxious  to  open  a  trade  in  your  neighbourhood.  Trusting  to  be 
favored  with  your  reply  by  return  Yours  truly  John  Hall,'  which  letter 
or  memorandum  above  libelled  was  duly  received  in  course  of 
posrt,  or  shortly  thereafter,  by  William  Strang,  then  and  now  or 
lately  station  master  at  the  Largo  Station  of  the  North  British 
Eailway,  in  the  county  of  Fife,  son  of,  and  then  and  now  or  lately 
with  {ffie)y  Kobert  Strang,  and  then  and  nowor  lately  residing  at  or  near 
Temple,  Lower  Largo,  in  the  parish  of  Largo,  and  county  of  Fife ; 
and  the  said  William  Strang  having  replied  to  the  letter  or  memor- 
andum above  libelled,  by  a  letter  transmitted  by  post  to  you,  in  the 
following  or  similar  terms : — *  Largo  Station  Nov  19**^  1880  M^  Hall 
Gregson  Lane  Blackburn  Dear  Sir  I  have  yours  of  16^  inst  to 
hand,  and  have  to  inform  you  we  are  only  possessed  of  one  potatoe 
Merchant  here,  namely  Thos  Buttercase,  Laigo,  Fife, — Could  you  not 
send  on  your  prices  and  terms  and  I  will  be  very  happy  to  do  a  little 
in  the  potatoe  line  myself,  hoping  to  hear  from  you  early  I  remain 
Yours  Resp*y  W™  Strang,'  which  letter  last  above  libelled  having  been 
duly  received  in  course  of  post,  or  shortly  thereafter,  by  you  the  said 
John  Hall,  or  by  some  person  or  persons  acting  in  concert  with  you 
to  the  prosecutor  unknown,  you,  in  further  pursuance  of  your  said 
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1881.       fraudulent    and    felonious    scheme,   did,   on    or    about    the    22iid 

j^"^"^       day  of  November  1880,  in  or  near  Four  Lane  Ends,  or  in  or  near 

John  HalL    Gregson  Lane  aforesaid  or  at  some  other  place  in  or  near  Blackbuin 


Perth       aforesaid  to  the  prosecutor  unknown,  wickedly  and  feloniously,  fiedsely 

March  2g.    and  fraudulently,  write, or  cause  or  procure  to  be  written  and  transmitted 

Falaehood     ^^  P^**>  *  letter  or  memorandum,  bearing  the  subscription  'John 

Fhittd,  &C.    Hall,'  or  a  similar  subscription,  addressed  to  the  said  William  Strang, 

in  the  following  or  similar  terms : — 

'  Memorandum 

*22»<iNov.  1880 
'  From  John  HaU  | 

*  Merchant  &   Commission  i 

Salesman                          '  »t    m    w     q 
Office  Gr^son  Lane  Black-  ^ '°°^ 

bum 
Besidence  34  Four  Lane 

Ends 
Established  1847 


Largo 
Fife 


'Dear  Sir,  I  am  obliged  by  your  reply  to  my  letter.  Champions  are 
worth  £3.5.0  per  ton — Regents  £3  .  15  .  0  per  ton — Victorias  £4 
per  ton.  I  will  give  these  prices  for  them  put  on  at  your  station — to 
be  good  sound  potatoes.  My  terms  for  cash  payments  is  either  weekly 
or  as  you  load  them.  I  shall  be  glad  to  hear  from  you.  Tours 
truly  John  Hall,'  which  letter  or  memorandum  last  above  libelled  was 
duly  received  in  course  of  post,  or  shortly  thereafter,  by  the  said 
William  Strang  and  Eobert  Strang,  or  by  one  or  other  of  them ;  and 
you  the  said  John  Hall  did,  by  the  style,  terms,  and  tenor  of  said 
letters  or  memorandums,  transmitted  or  caused  to  be  transmitted  by 
you  as  above  libelled  to  the  said  William  Strang,  wickedly  and 
feloniously,  falsely,  fraudulently,  and  wilfully,  represent  and  pretend 
to  the  said  William  Strang,  and  induce  him  and  the  said  Robert 
Strang,  or  one  or  other  of  them,  to  believe  that  you  intended  to 
become  a  bona  fide  purchaser  of  potatoes,  and  would  pay  the  price 
thereof  weekly,  or  as  said  potatoes  were  loaded,  or  on  delivery,  or  on 
demand  of  payment,  or  shortly  thereafter;  and  the  said  WiUiam 
Strang  and  Robert  Strang,  or  one  or  other  of  them,  on  the  £uth  of 
such  false  and  fraudulent  representations,  did,  on  or  about  the 
25th  day  of  November  1880,  at  or  near  the  Laigo  Station  of  the 
North  British  Railway  Company,  at  or  near  Largo  aforesaid,  deliver, 
or  cause  to  be  delivered,  to  said  company,  for  conveyance  to  you  at 
your  address  above  libelled,  in  or  near  Blackburn  aforesaid,  or  a 
similar  address,  Four  Tons  and  One  Hundredweight  or  thereby  of 
Potatoes,  of  the  value  of  Thirteen  Founds  Three  Shillings  and  Six- 
pence sterling  or  thereby,  the  property  or  in  the  lawful  possession  of 
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the  said  William  Strang  and  Robert  Strang,  or  of  one  or  other  of  them ;      1881. 
and  the  said  potatoes  were  accordingly  thereafter  conveyed  to  you,      ^^^ 
and  were  delivered  to  you  at  the  railway  station  of  the  Lancashire  and  John  HaJL 
Yorkshire  Railway  Company  at  or  near  Blackburn  aforesaid,  on  or      ^^ 
about  the  27th  day  of  November  1880,  and  the  said  potatoes  were    March  25. 
fraudulently  received  and  appropriated  by  you  to  your  own  uses  and   paiaehood, 
purposes,  and  you  have  not  paid,  and  did  not  intend  to  pay,  for  the  Pw«id,  &c. 
said  potatoes,  and  the  said  William  Strang  and  Robert  Strang,  or  one 
or  other  of  them,  have  thus  been  defrauded  by  you  :  Liksab  (2),  [The 
indictment  contained  three  other  counts,  charging  the  panel  in  similar 
terms,  in  each  of  which  it  was  set  forth  that  ho  had  sent  to  a  potato 
merchant  in  Scotland  a  memorandum  in  the  following  terms : — 


'  Memo] 

raindum 

'  (Date)  1880 

<  From  John  Hall 

Merchant  &  Commission 

Salesman 

'To 

Office :  —  Gregson    Lane, 

Mr 

Blackburn 

Potato  Merchant 

Residence  34  Four  Lane 

N.B. 

Ends 

Established  1847 

'  Sir,  Will  you  please  say  what  sort  of  a  crop  of  potatoes  you  have 
this  season — ^also  name  the  sorts  and  give  present  prices  If  prices  suit- 
able I  can  do  with  a  considerable  quantity  during  the  season  Await- 
ing your  Reply  Yours  truly  John  Hall,'  and  it  was  further  set  forth 
that  this  memorandum  having  been  replied  to,  it  was  followed  by  an 
order  from  the  panel  for  a  specified  number  of  tons  of  potatoes  to  be 
delivered  at  a  station  named  on  the  Lancashire  and  Yorkshire  Rail- 
way, which  were  forwarded  and  fraudulently  received  and  appropriated 
by  him.] 

Jameson,  for  the  panel,  objected  to  the  relevancy. — 
The  indictment  does  not  set  forth  a  relevant  charge  of  a 
crune.  It  is  not  said  that  there  was  any  assumption 
of  a  false  name.  The  panel,  it  is  alleged,  used  his  own 
name;  and  there  is  no  relevant  averment  of  a  false- 
hood used  sufficient  to  constitute  the  crime  of  falsehood, 
fraud,  and  wilful  imposition.  All  that  is  disclosed  in  the 
minor  proposition  amounts  to  an  allegation  that,  at  the 
dates  libelled,  the  panel  gave  certain  orders  for  goods, 
without,  as  is  alleged,  intending  to  pay  for  them.  Al- 
though that  would  be  dishonest  trading,  it  does  not 


442  CASES  BEFORE  THE  HIGH  COURT  [vOL.  IV. 

1881.     amount  to  a  crime  by  the  law  of  Scotland.     H.M.  Ad- 
's^,    vacate  v.  James  Wilkie,  Stirling,  Sept  13, 1872,  Couper. 
—  vol.  ii  p.  323  ;  Eae  v.  Linton,  High  Court,  Dec.  11, 1874, 
HMchiSsu    Couper,  vol.  iii.  p.  67. 

Fabehood,  Taylor  Innes,  A.D. — ^Thc  poiut  laised  in  the  objec- 
*^****^*^  tion  has  been  settled.  James  Hall  and  otherSy  High 
Court,  July  25,  1849,  Shaw,  p.  254.  The  rabric  in  that 
case  bears  that,  '  in  a  charge  of  falsehood  and  fraud,  par- 
ticularly the  fraudulently  and  feloniously  obtaining  the 
goods  of  others  on  false  pretences,  and  appropriating  the 
same  without  paying  or  intending  to  pay  therefor,'  it  was 
*  held  that  it  was  not  necessary  to  allege  that  the  panel 
assumed  any  false  character,  or  that  he  used  any  other 
false  pretence  than  that  of  undertaking  to  make  a  cash 
payment  of  the  price  of  the  goods,  he  fraudulently  and 
feloniously  intending  nevertheless  that  the  said  price 
should  not  be  paid,  and  that  he  should  appropriate  the 
said  goods  to  his  own  uses  and  purposes,  without  pay- 
ment being  made  therefor,  and  having  so  appropriated 
them.'  And  it  was  observed  from  the  Bench  that  there 
was  no  doubt  of  the  relevancy  of  such  a  charge,  that  *  it 
was  long  ago  settled  in  HalVs  case,  which  was  argued  on 
informations,  and  has  been  the  rule  ever  since : '  the  case 
referred  to  being  that  of  Thom^bs  HaU^  mentioned  in 
Hume,  vol.  i.  p.  173.  This  latter  case  differed  in  some 
respects  from  the  case  of  James  Hall  in  1849,  and  from 
the  present  case  of  John  Hall  in  1881.  In  Thomas 
HalTs  case  a  shop  was,  it  was  alleged,  hired  as  a  pre- 
tence of  beiag  a  dealer  ;  but  the  Court,  in  commenting 
upon  that  case  in  1849  (Shaw,  p.  260),  held  that  that  was 
not  an  element  necessary  to  constitute  the  offence.  Lord 
Cockbum  observing  that  *the  crime  here  is  buying 
goods,  and  procuring  delivery,  with  the  intention  of  not 
paying  for  them  at  the  time.  It  was  the  alleged  dis- 
honest intent  charged  which  constituted  the  offence,  and 
that,  if  proved,  was  enough.'  We  contend  that  the  pre- 
sent indictment  falls  within  the  decision  in  these  cases, 
and  that  it  contains  a  relevant  charge.     But  it  contains 
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also  certain  additional  elements  which  go  to  support  the     ^^• 
relevancy.      It  contains,  first ^  a  preamble  charging  a  j^^, 

general  fraudulent  and  felonious  scheme  for  obtaining- 

the  goods  of  others,  in  pursuance  of  which  the  particular   Maroh  25. 
acts  of  fraud  after-mentioned  were  conceived  and  carried  Falsehood, 
out ;   secondy  a  charge  that  in  each  of  these  particular 
cases  letters  were  written,  by  the  style,  terms,  and  tenor 
of  which  the  accused  falsely  represented  that  he  intended 
to  become  a  bona  fide  purchaser;  third,  a  charge  that 
in  some  at  least  of  these  cases  he  represented  by,  and  in 
terms  of,  the  said  letters  that  he  would  pay  the  price 
thereof  on  receiving    invoice,   or  on   deUvery,   or  on 
demand  of  payment,  or  otherwise  as  the  case  might  be. 
The  only  peculiarity  in  the  present  case  is  that  the  panel 
is  an  Englishman  by  domicile ;  but  that  specialty  was 
fully  considered  in  the  case  of  William  Edward  Brad- 
bury,  High  Court,  July  25,  1872,  Couper,  vol.  ii.  p.  311. 
There  it  was  objected  that  there  was  no  jurisdiction,  or 
that  the  Scotch  Court  was  not  a  competent  or  convenient 
fiorum,   and  the  Court   repelled    the  objection.      But 
they  also  took  up  the  point  raised  by  the  present  objec- 
tion to  the  relevancy.     The  rubric  bears — *  Objection 
that  the  facts  set  forth  in  the  minor  proposition  amounted 
at  most  to  a  fraud  effected  by  unfair  dealing  in  private 
transactions,    which  was   no   crime  in  England,  where 
the  fraud  is  allegexi  to  have  been  conceived,  and  the 
articles  appropriated,  repelled.     Also,  that  there  being 
no  mention  in  the  libel  of  the  assumption  of  a  false 
character,  or  the  giving  of  a  false  story,  the  only  crime 
specified  was  an  intention  not  to  pay,  which  did  not 
amount  to  the  crime  charged.     Objection  repelled.'     The 
law  of  England  upon  the  point  is  founded  upon  the  con- 
struction put  by  the  English  judges  upon  a  particular 
statute,  and  is,  it  is  believed,  different  from  that  laid 
down  in  Scotland  in  the  cases  above  quoted ;  but  that 
that  is  not  the  law  of  Scotland  is  made  clear  by  the  opinion 
of  Lord  Neaves  in  the  case  of  Bradbury  (see  Couper, 
vol.  ii.  p.  3 1 9).    There  is  also  the  case  of  another  English- 
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1881.  man  who  was  tried  a  few  months  later, — WiMam  Allan, 
kTm.  High  Court,  February  4,  1872,  Couper,  vol.  ii.  p.  402, — 
the  indictment  in  which  case  was  similar  to  the  present^ 


i£^h25.    ^th  the  additional  resemblance  that  there,  as  here,  the 
Paiaehood,   prisoucr  had  been  apprehended  in  England  for  sending 
Fwud,  ko.   fraudulent  letters  to  Scotland.     And  there  too  the  same 
objections  were  taken  and  repelled,  and  the  relevancy  of 
the  indictment  was  sustained,  and  since  these  cases  the 
practice  has  been  uniform.     Thus  James  Foulds,  at  the 
Glasgow  Circuit  CJourt  in  December  1872,  had  sentence 
of  twelve  months'  imprisonment ;  J.  Irwin  Watson,  at 
the  same  Court  in    1879,  had  sentence  of  three  years* 
penal  servitude,  and  George  M'Intosh,  in  the  High  Court 
in  1879,  had  sentence  of  three  years'  penal  servitude, 
all  being  Englishmen,  and  brought  from  different  parts 
of  England  to  answer  for  frauds  committed  in  Scotland 
by  swindling  letters  sent  across  the  border.     The  present 
indictment  is  precisely  in  the  form  used  in  these  recent 
cases,  and,  in  particular,  it  is  admitted  to  be  in  the  exact 
words  of  the  leading  case  of  Bradbury.     It  has,  like  all 
those  recent  cases,  an  averment  of  a  general  scheme,  and 
of  the  carrying  of  it  out  by  letters  which  in  their  style 
and  tenor  conveyed  representations  that  the  panel  was  to 
be  a  bona  Jide  purchaser.     It  may  be  doubtful  whether 
these  clauses  are  necessary  ;  for  the  decision  in  Bradburt/s 
case  perhaps  imports,  what  that  of  James  Hall  in  1849 
lays  down,  that  all  that  is  necessary  is  the  representation  of 
an  intention  to  pay,  while  it  is  charged  that  there  was 
really  no  such  intention.     But  if  these  additional  clauses 
were  of  any  advantage,  they  are  here  also ;  and  the  re- 
levancy of  the  indictment  is  thus,  we  contend,  ascertained 
by  a  series  of  decisions,  stretching  back  to  the  beginning 
of  the  century.     The  only  objection  that  has  ever  been 
raised  in  any  case  has  been  founded  upon  the  fact  that 
the  statute  law  of  England  differs  from  what  has  been 
so  long  fixed  as  the  common  law  here.     On  these  grounds 
we  contend  that* the  objection  falls  to  be  repelled. 
Lord  Young. — The  prisoner  is  charged  with  falsehood, 
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fraud,  and  wilful  imposition,  which  is  with  us  the  nomen     1881  • 
juris  of  the  crime  of  obtaining  goods  or  money  (and  it     nTm. 

may  be  other  things  or  advantages)  by  false  pretences  — 

with  intent  to  defnEiud.     To  constitute  the  crime  there  Ma^^fV 
must  be,  firsty  falsehood,  which  may  be  by  word    of  pabahood" 
mouth,  by  writing,  or  by  conduct ;  second,  fraud,  that  is,  *^^^'  *^ 
the  falsehood  must  be  with  a  fraudulent  intent ;  and 
third,  wilfid  imposition,  that  is,  the  imposition  designed 
by  the  fraudulent  falsehood  must  be  accomplished.     The 
case  of  an  unsuccessful  attempt  by  fraudulent  false- 
hood to  cheat  another  into  parting  with  property  I  am 
not  now  concerned  to  consider,  and  shall  only  say  that 
I  think  it  not  doubtful  that  such  an  attempt  is  by  our 
law  a  punishable  offence.     The  immediate,  and  indeed 
only,  question  for  my  consideration  here  is  whether  any 
fEdsehood,  such  as  the  law  requires  to  constitute  the  crime 
charged,  is  alleged.   Now  the  allegation,  stated  simply  and 
without  a  multitude  of  superfluous  words  (or  which,  at 
least,  would  be  superfluous  except  in  an  indictment),  is 
that  the  prisoner  bought  potatoes  and  took  delivery  from 
the  sellers  without  intending  to  pay  for  them,  and  the 
question  is  whether  by  so  doing  he  committed  the  crime 
charged.     The   Advocate-Depute  tried  to  represent  the 
allegation  as  extending  beyond  this  by  founding  on,  Jirst, 
the  introductory  averment  in  these  words,  *  you  having 
formed  a  frraudulent  and  felonious  scheme  for  the  purpose 
of  obtaining  the  goods  of  others  on  false  pretences,  and 
appropriating  and  applying  the  same  to  your  own  uses 
and  purposes,  without  paying  or  intending  to  pay  there- 
for,' and  secondy  the  averment  in  each  charge  that  the 
prisoner's  letters  ordering  the  potatoes  falsely  represented 
that  he  *  intended  to  become  a  bona  Jide  purchaser  of 
potatoes.'    But  the  scheme  imputed  in  the  introductory 
averment  is  to  obtain  goods  ^  on  false  pretences,'  meaning, 
of  course,  by  means  of  false  pretences,  which>  although 
unexceptionable  as  a  general  prefatory  statement,  does 
not  dispense  with  the  necessity  of  averring  that  false  pre- 
tences were  in  fact  made,  and  specifying  what  they  were. 
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1881.  I  accordingly  enquired  what  they  were,  and  received  for 
N^Tw.  answer — that  the  prisoner  Msely  represented  that  he  tn- 
tended  to  become  a  bona  Jide  purchaser,  and  to  pay  the 


i£S?25.   price  of  the  potatoes.     This  led  to  the  second  question 
Faiwhood,  which  I  put  to  the  Advocate-Depute — in  what  respect  is 
*'""**'  **•  it  meant  to  be  alleged  that  the  prisoner  was  not  a  hma 
fde  purchaser  ?  to  which  the  answer  was — that  he  was 
not,  inasmuch  as  he  did  not  intend  to  pay  the  price, 
which,  of  course,  brought  back  the  question  whether  a 
purchaser  of  goods  who  does  not  intend  to  pay  the  price 
is  guilty   of  falsehood,   fraud,   and  wilful    imposition, 
although  practising  no  falsehood  or  false  pretence  to  in- 
duce the  seller  to  make  the  bargain  or  give  delivery  be- 
yond expressing  his  intention  to  pay,  or  leaving  it  to  be 
impUed.  from  the  fact  of  the  purchase  ?    Now  although 
a  man  who  buys  goods  which  he  knows  he  cannot  pay  for, 
and  therefore,  in  a  very  real  and  practical  sense,  has  no 
mtention  of  paying  for.  and  stiU  more  a  man  who,  being 
able  to  pay,  buys  goods  intending  to  leave  them  unpaid 
is  certainly   dishonest,    I   am    unable   to    extend   the 
criminal  law,  as  administered  in  this  Court,  to  such  dis- 
honesty as  that.     The  purchaser  of  goods  certainly  pro- 
mises to  pay  for  them  whether  the  promise  is  expressed 
or  left  to  implication,  and  if  he  does  not  intend  to  keep 
it  he  is  dishonest.     But  intention  with  respect  to  future 
conduct,  whether  expressed  or  implied,  would  be  a  very 
inconvenient  and  hazardous  issue  to  send  for  trial  in  a 
criminal  court,  and  I  am  indisposed  to  countenance  a 
legal  proposition  which   might  expose    anyone  to  be 
ciiminally  tried    and    convicted    on    such   an   issue— 
although  the  establishment  of  it  might  be  useful  in  the 
comparatively  rare  cases  in  which  credit  is  improvidently 
given  to  knaves  who  have  practised  no  falsehood  or  false 
pretences  beyond  representing,  expressly  or  impliedly,  that 
they  are  honest  men  who  will  honourably  pay  their  debts. 
I  am  of  opinion  that  the  falsehood  which  is  essential  to 
the  crime  here  charged  must  relate  to  a  present  or  past 
fact,  that  is,  that  something  shall  be  asserted  (falsdy)  as 
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an  existing  or  past  fact.    This  indeed  is  the  common  legal     1881. 
notion  of  falsehood.     A  promise,  or  profession,  of  inten-     No.  64. 

tion  to  pay  money,  or  do  anything  else,  in  the  future 

not  intended  to  be  kept,  is  immorality  beyond  the  scope  Ma^h  25. 
of  the  criminal  law,  which  does  not,  in  my  opinion,  li^-^-f 
protect  people  against  the  consequences  of  their  credulity  ^^^^^'  ^ 
by  punishing  those  who  abuse  it — beyond  this,  that 
swindlers  who  impose  on  them  by  felse  representetions 
(spoken,  written,  or  acted)  regarding  past  events  or 
existing  facts  shall  be  punished.  Professions,  express  or 
implied,  respecting  the  honest  intentions  of  the  professor 
with  regard  to  his  future  conduct,  and  depending  on  his 
own  will  (which  may  change),  are  not,  in  my  opinion, 
fitting  subjects  of  criminal  charge  in  this  Ctourt.  A 
purchaser  without  intention  to  pay  may  afterwards  think 
better  of  it  and  pay,  or  his  creditor  may  succeed  in 
compelling  payment  Again,  a  purchaser  intending  to 
pay  may  subsequently  change  his  mind  and  dishonestly 
refuse.  Shall  the  former  (who  in  fact  pays)  be  punished 
as  a  criminal,  and  the  latter  (who  does  not)  go  free  ?  A 
crime  committed  caxmot  thereafter  be  uncommitted. 
The  rule  that  in  order  to  the  commission  of  crime  the 
falsehood  (by  word,  writing,  or  conduct)  shall  regard  an 
existing  or  past  fact  is  simple  and  safe,  and,  in  my 
opinion,  reasonably  sufiicient.  To  extend  it  so  as  to 
include  promises  as  to  future  conduct  not  at  the  time 
intended  to  be  kept  (although  in  the  result  they  may  be 
kept)  would  in  my  opinion  be  very  hazardous,  and  such 
extension  is  not,  I  think,  sufficiently  recommended  by 
the  consideration  that  some  dishonest  people  whose  self- 
professions  of  their  own  honest  intentions  have  been 
reUed  on,  may  otherwise  go  unpunished. 

I  put  my  judgment  exclusively  on  this — that  the  only 
substantive  averment  against  the  prisoner  is  that  he 
fraudulently  ordered,  received,  and  kept  the  goods  with- 
out intending  to  pay  for  them.  Had  it  been  averred 
that  the  account  which  he  gave  of  himself,  by  name, 
calling,  place  of  business  and  residence,  in  the  printed 
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1881.  heading  of  his  letters,  was  false,  I  should  have  had 
No.  64.  another  opinion  of  the  case ;  for  I  do  not  doubt  that  if  a 
-  man   falsely  represents   himself  as    '  a  Merchant  and 


March ^  Commissiou  Salesman'  at  a  certain  place  ^established 
Fabehood,  1847/  this  is  a  falsehood  within  the  meaning  of  the 
"  '  rule  as  I  have  stated  it,  and  so  punishable,  if  anyone  has 
thereby  been  imposed  on  and  deceived  into  parting  with 
his  goods.  Nor,  had  such  falsehood  been  averred,  should 
I  have  thought  that  the  averment  was  answered  by 
evidence  that  the  prisoner  had  an  *  oflfice '  at  the  place 
mentioned,  and  professed  to  be  a  merchant  and  com- 
mission salesman  there,  if  in  truth  it  was  a  swindlers 
trap,  and  he  'no  trader  but  a  practised  cheat,'  to  use 
the  language  of  Mr  Hume  in  noticing  the  case  of  Thomas 
Hall  (1  Hume,  p.  173). 

Had  such  a  case  been  alleged,  and  even,  as  it  is, 
had  I  thought  the  libel  as  it  stands  relevant,  there 
would  have  been  a  question  of  jurisdiction,  which  I 
could  not,  as  at  present  advised,  have  regarded  lightly. 
For  if  the  prisoner  might,  without  leaving  Blackburn 
in  Lancashire,  commit  a  crime  in  Scotland,  and  within 
the  district  of  this  Circuit,  it  is  plain  that  he  might,  in 
the  same  view,  while  never  leaving  home,  commit  a 
crime  in  any  country  in  the  world — ^for  example,  in 
Russia  or  America,  and  be  subject  to  trial  therefor  in 
such  country,  according  to  the  criminal  law  thereof. 
The  Advocate-Depute  stated  very  emphatically  that,  ac- 
cording to  his  information,  the  prisoner  did  not  trans- 
gress the  law  of  England,  the  purpose  of  the  statement 
being  to  point  out  the  difference  and  superiority  of  the 
law  of  Scotland  in  such  matters,  and  repudiate  all  refer- 
ence to  English  cases  or  text-writers  as  authority  or 
legitimate  illustration  of  principle  with  respect  to  such 
an  offence  as  this  libel  is  intended  to  present.  I  am 
not  at  present  satisfied  that  we  should  be  prepared  to 
give  up  and  send  for  trial  in  a  foreign  country,  and  ac- 
cording to  foreign  law,  a  Scotchman  who  had  never 
quitted  Scotland.  K  he  has  here  transgressed  our  crimi- 
nal law,  he  shall  be  tried  and  punished  here  according 
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to  that  law,  whether  the  sufferer  by  his  transgression  is  1881. 
a  native  or  a  foreigner — here  or  abroad.  But  the  pro-  n^Tw. 
position  is,  that  if  a  Scotchman,  residing,  say  in  Perth,  ^^^  ^'^ 


by  letter  induces  a  foreigner  to  send  him  goods  from  M^'^fc. 
abroad,  he  thereby  subjects  himself  to  the  criminal  law  Falsehood 
of  the  country  to  which  his  letter  was  addressed,  and  *^"^  *"• 
ought  to  be  sent  there  for  trial  and  punishment  accord- 
ing to  that  law.  If  his  conduct  in  the  matter  is  crimi- 
nal according  to  our  law,  he  will,  as  I  have  said,  be  sub- 
ject to  tiial  and  punishment  here,  notwithstanding  that 
the  victim  of  his  crime  is  a  foreigner  resident  abroad ; 
but  if  not,  I  venture  to  ask  how  we  should  regard  an 
application  to  send  him  abroad  for  trial,  recommended 
by  a  representation  of  the  foreign  law  as  superior  to  ours, 
and  that  by  it  he  would  get  his  deserts,  which,  by  the 
law  of  his  own  country,  he  would  not?  The  general 
rule  is  that  criminal  law  is  strictly  territorial — so  that  a 
man  is  subject  only  to  the  criminal  law  of  the  country 
where  he  is,  and  that  his  conduct  there,  whether  acting, 
speaking,  or  writing,  shall  be  judged  of  as  criminal  or  not 
by  that  law  and  no  other.  The  law  of  allegiance  affords 
an  exception  in  cases  of  treason ;  and  there  are  also,  I 
think,  some  other  exceptions,  as,  for  example,  in  the  case 
of  a  British  subject  murdering  another  abroad  ;  but  the 
rule  is  as  I  have  stated.  The  proposition  that  imposi- 
tion by  letter  sent  abroad  is  an  exception — ^so  that  the 
question  of  imposition  or  not,  and  whether  it  is  of  a 
criminal  character  or  not,  shall  be  determined  by  foreign 
law,  and. not  by  that  of  the  writer's  country,  and  in 
which  he  wrote  it  and  despatched  it — is  to  my  mind  so 
novel  and  prima  facie  so  questionable,  that  when  it 
presents  itself  again,  and  under  circumstances  requiring 
a  decision,  I  venture  to  think  that  it  will  deserve  very 
earefcd  consideration.  I  have  no  occasion  now  to  decide 
it,  being  of  opinion  that,  according  to  the  law  of  Scot- 
land, the  libel  before  me  is  not  relevant. 

The  indictment  was  accordingly  found  not  relevant,  and 
the  Advocate-Depute  moved  the  Court  to  desert  the  diet 
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pro  loco  et  temporcy  so  as  to  admit  of  a  relevant  chaige 
being  brought  against  the  panel. 

The  Courts  adverting  to  the  fact  that  the  panel  had 
March  ^.  been  in  prison  awaiting  trial  for  nearly  two  months, 
refused  the  motion. 

The  record  bears  '  that  objections  having  been  stated 
to  the  relevancy  by  Mr  Jameson,  Lord  Young  finds 
the  libel  not  relevant.' 

The  Court  dismissed  the  panel  from  the  bar. 

See  further  procedure  reported  in/ra. 

Agent  for  th«  Panel— Mr  W.  M  JoHZrarov,  Solicitor. 


Falsehood, 
Fraud,  &0. 


NaOS. 

Duncan 

M'LeUan 

DaTie. 


InTenraj, 
Apr0  2l 

Peijurj. 


WEST    CIRCUIT. 

.  INVERARAY. 

Present, 

Lord  Murb. 

Hbr  Majbstt's  Advocatb — Mackayy  A.D. 

AGAINST 

Duncan  M'Lbllan  Davib — APKechnie. 

AOBNT  AND  CUBNT — CONFIDENTIALITT — ^LaW  AoBNT — ^WmiBSa,  Ad- 
HI88IBILITT  OF — CbRTIFIOATION    TO    HlQH    CoURT — PbBJUBT. — ^A 

person  having  consulted  a  law  agent,  who  declined  to  act  for  him  in 
an  action  for  rent  before  the  Sheriff,  the  client  objected  to  the  public 
prosecutor  examining  the  agent  as  a  witness  in  a  subsequent  proeecu- 
Hon  for  peijuiy  alleged  to  have  been  committed  by  the  client  in  the 
course  of  said  action.  Lord  Mure  admitted  the  evidence,  but,  with 
the  consent  of  the  Advocate- Depute  and  of  the  counsel  for  the 
pan^l,  reserved  the  objection  for  the  consideration  of  the  High 
Court,  a:nd  upon  a  verdict  of  not  proven  being  returned  certification 
1)ecame  unnecessary.    Form  of  certification  as  adjusted. 

Duncan  M'Lbllan  Davie,  lately  residing  at  Torbh- 
landn,  in  the  parish  of  Glassary,  and  oounty  of  AigyUi 
was  indicted  and  accused  before  the  Circuit  Court  at 
Inveraray  of  the  crime  of  perjury,  in  so  far  as,  in  an 
action  before  the  Sheriff  Court  there  at  the  instance  of 
John  Malcolm  of  Poltalloch  against  him  and  Robert 
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Davie,    residing    in    Dunchattan    Street,    Glasgow,   as     X881. 
joint  tenants  of  the  farm  of  Dunadd  in  said  parish,     vZ^ 
for  rent  and  arrears  of  rent,  Ac,  due  at  the  term  of   ^Sl^ 
Martinmas  1879,  he,  Duncan  M'Lellan  Davie,  deponed     ^^^ 
on  oath  that  he  had  paid  to  Mr  Malcohn's  factor  on  18  th  ^^^' 
June  1879,  two  sums  of  £280  odds  and  £83  odds,  as  "Y"- — 
rent  and  arrears  of  rent  due  at  Whitsunday  1879,  for 
said  farm — ^a  receipt  for  the  former  of  these  sums  having 
been  produced  in  process  in  said  action — whereas  the 
truth  was  that  he,  Duncan  M'Lellan  Davie,  had  paid  only 
the  latter  of  these  sums,  and  had  by  mistake  received 
said  receipt  for  the  former  sum. 

The  panel  having  pleaded  not  guilty,  the  Advocate- 
Depute  adduced  and  proposed  to  examine  Thomas 
Brown,  writer,  Ardrishaig,  as  a  witness  for  the  prosecu- 
tion,  who  had  been  professionally  consulted  by  the  panel 
with  reference  to  his  defence  in  the  civil  action  before 
the  Sheriff. 

Mr  Brown,  .on  being  examined  in  initialihuSy  deponed 
that  he  had  been  so  consulted  by  the  panel  but  had  de- 
clined to  act  for  him. 

M'Kechnie,  for  the  panel,  objected  to  the  witness 
being  farther  examined,  on  the  ground  that,  having  been 
consulted  by  the  panel  in  November  1879  as  a  law  agent 
regarding  the  matters  which  are  the  subject  of  the  pre- 
sent criminal  proceedings,  any  communications  made  to 
him  with  reference  to  these  matters  was  privileged  as 
confidentiaL  That  Mr  Brown  had  been  consulted  as  a 
law  agent,  and  in  regard  to  the  very  matter,  the  pay- 
ment of  rent  by  Davie,  and  the  receipt  which  he  got  from 
Mr  Martin,  the  factor,  in  relation  to  which  he  was  now 
charged  with  perjury,  and  that  it  made  no  difference 
whether  Mr  Brown  agreed  or  declined  to  act.  That  the 
freedom  of  communication  between  client  and  agent  would 
be  at  an  end  if  an  agent  was  admissible  as  a  witness 
against  the  persons  who  consulted  him  as  to  what  he  told 
the  agent  in  order  to  obtain  his  legal  advice,  and  in  the 
confidence  that  it  would  never  be  repeated.      Nor  did  it 
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1881.     make  any  difference  that  the  consultation  had  been  with 

NoTei).     reference  to  the  civil  action  :  the  question  was  the  same 

M'LeUan    ui  tbc  civil  actiou  as  in  the  present  prosecution,  namely, 

whether  the  panel  had  paid  the  sum  of  £280,  11a  9d.  as 


^TpS^*  the  receipt  bore  he  did,  and  as  he  had  sworn  he  did. 
Perjury.  Macdouald's  Criminal  Law,  p.  496  ;  McLaughlin  v. 
Douglas  &  Kidston,  High  Court,  17th  Jan.  1863,  Irv., 
vol.  iv.  p.  273  :  and  that  if  confession  to  a  clergyman 
was  privileged,  as  was  the  opinion  in  that  case,  so  also  was 
any  statement  or  confession  made  to  a  law  agent 

Mackay,  A.D.  replied. — The  point  whether  confession 
to  a  clergyman  was  privileged  had  never  been  decided. 
In  McLaughlin's  case  it  was  held  that  a  statement 
made  to  a  Roman  Catholic  priest  not  under  the  seal  of 
confession  was  not  privileged:  that  the  position  of  a 
clergyman  and  a  law  agent  were  so  distinct  that  no 
argument  could  be  drawn  from  one  to  the  other. 
That  the  evidence  proposed  to  be  led  was  admissible  on 
two  separate  grounds — First.  The  relation  of  agent  and 
client  was  never  entered  into  between  Brown  and  Davie ; 
for  Brown  declined  to  act ;  so  that  there  can  be  no  confiden- 
tiality arising  from  that  relation.  Voluntary  statements 
by  persons  accused  with  reference  to  the  crime  with  which 
they  are  charged  were  constantly  admitted ;  and  here 
the  statement  proposed  to  be  proved  was  part  of  the  cir- 
cumstances leading  up  to  the  commission  of  the  crime. 
That,  Second^  even  if  there  had  been  the  relation  of  agent 
and  client  between  Brown  and  Davie,  the  privilege  of 
confidentiality  did  not  protect  a  communication  with 
reference  to  the  commission  of  a  crime.  Hume,  voL  ii 
p.  350  ;  Bell's  Notes,  p.  253  ;  Dickson  on  Evidence,  vol. 
ii.  p.  1087,  sec.  X875 ;  and  the  cases  of  Wilson,  25th 
Jan.  1790,  Burnett's  Criminal  Cases,  p.  436;  Hedor 
Maclean^  Inverness,  24th  Sept.  1838,  Swinton,  vol  il 
p.  183 ;  Alexander  Humphreys  or  Alexander^  High 
Court,  29th  April  1839,  Swinton,  vol.  ii.  p.  356. 

Lord  Mure  pronounced  the  following  Interlocutor 
upon  the  objection  : — 
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*  Lord  Mure  admits  the  evideuce,  but  with  the  con-  1881. 

sent  of  the  Advocate-Depute  and  of  the  Counsel  for  the  NoTii. 

panel,  reserves  for  the  consideration  of  the  High  Court  of  wS^ 

Justiciary  the  above  objection  taken  thereto.'  *' 


The  witness  Thomas  Brown  was  thereupon  examined  aJJJS^' 
further,  and  deponed  that  the  panel  had  consulted  him  '~^. 
as  to  whether  the  receipt  for  the  £280  odds  was  con- 
clusive, and  whether  he  should  swear  that  he  had  paid 
the  sum  contained  in  it,  although  he  admitted  that  he 
had  not  done  so ;  that  he,  witness,  advised  him  not  to 
do  so,  and  told  him  that  if  he  did  it  would  be  dishonest, 
and  end  in  an  enquiry. 

The  Jury  returned  a  verdict  by  a  majority  of  not 
proven.  It  was  therefore  unnecessary  to  certify  the  case 
to  the  High  Court,  but  to  meet  the  event  of  a  verdict  of 
guilty  having  been  returned,  the  following  minute  of 
procedure  had  been  adjusted  with  consent  of  the  Advo- 
cate-Depute and  the  Counsel  for  the  prisoner. 

*The  Advocate-Depute  having  moved  for  sentence, 
before  proceeding  on  the  verdict  above  recorded  Lord 
Mure  certifies  the  case  to  the  High  Court  of  Justiciary 
in  Edinburgh,  on  Monday,  the  30  th  day  of  May  next  to 
come,  in  the  hour  of  cause,  as  to  the  validity  of  the  ob- 
jection taken  to  the  evidence  of  the  witness  Thomas 
Brown,  No.  8  of  the  Crown  list,  and  as  to  the  consequent 
competency  of  pronoimcing  any  sentence  upon  the  ver- 
dict :  Continue  the  diet  against  the  panel  til]  that  time, 
and  ordain  him  to  be  carried  from  the  bar  to  the  prison 
of  Liveraray,  from  thence  to  be  transmitted  under  sure 
guard  until  he  is  brought  to,  and  incarcerated  in,  the 
prison  of  Edinburgh ;  or  otherwise  to  find  bail,  to  the 
satisfaction  of  the  Crown,  that  the  panel  will  appear  at 
the  said  diet'  ^ 


^  The  question  whether  there  can  be  certification  from  the  Circuit 
Conrt  to  the  High  Court  upon  a  question  as  to  the  admissibility  of 
evidence  is  und^stood  to  be  a  point  not  yet  decided.  In  the  case  of 
Sarah  Anderson  or  Fraaer  and  another y  High  Court,  1st  June  and 
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GLASGOW. 

Her  Majesty's  Advooati — Mackay^  A,D. 

AQAmvr 

Pktbr  Littlbjohn  and  Wiluam  Gall — J,  Ouihrie  SmUfi  and 

Baxter. 

Insanitt — W1TNB88. — ^A  patient  in  a  lunatic  asylum  at  the  time  of 
an  assault  committed  in  the  asylum  examined  in  a  tiial  for  murder 
as  a  witness  for  the  prosecution  without  objection. 

1881.  Peter  Littlejohn  and  William  Gall,  who  were 
No.  66.  night  warders  in  the  asylum  attached  to  the  Govan 
John  and  Combination  Poorhouse,  were  indicted  for  murder,  as  also 
assault  to  the  fracture  of  bones,  serious  injury  to  the 
person,  and  danger  of  life.  The  assault  was  charged  as 
having  been  committed  on  two  occasions,  viz.,  on  the 
night  of  the  27th  December  1880,  and  on  the  night  of 
1st  January  1881,  on  Ciomelius  O'Leary,  a  patient  in  the 
asylum,  who  died  on  5th  January  1881,  in  consequence 
of  the  injuries  sustained,  including  the  fracture  of  several 
of  his  ribs. 

One  of  the  principal  witnesses  for  the  prosecution, 
and  the  only  eye-witness  to  the  assaults,  was  Stephen 
Harper,  who  at  the  time  of  the  assaults  was  a  patient 
under  treatment  at  the  asylum,  but  was  discharged  from 
it  .  few  day.  after  fte  eind  aaeadt  ^ 

It  was  proved  by  medical  evidence  that  Harper  had 
completely  recovered,  and  was  in  a  fit  condition  to  be 


another. 


Olawow, 
ApS26. 


Murder. 


12th  Jnly  1852,  Irv.,  vol  L  pp.  1  and  66,  the  certification  by  Lords 
Ivory  and  Cockhum  of  a  fact  as  to  the  admissibility  of  evidence  was 
held  bad,  because  the  diet  had  not  been  continued  to  a  fixed  day. 
The  above  interlocutor  which  Lord  Mure  proposed  to  pronounce  in 
the  event  of  a  verdict  of  guilty  having  been  returned  was  adjusted  so 
as  to  avoid  this  difficulty,  and  if  the  certification  had  taken  effect  the 
general  question  would  have  been  raised,  as  to  which  see  Hume^  vol 
iL  p.  26,  and  Bell's  Notes  to  Hume,  p.  144.  . 
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No.  06. 

Peter  litae- 

John  and 

another. 


Glanroi 
Apin^ 


examined,  and  could  give  an  intelligible  account  of  what     ^^^^' 
he  said  he  witnessed  on  the  occasion  libelled. 

Dr  liddell,  the  doctor  of  the  asylum,  on  the  other  hand, 
gave  it  as  his  opinion  on  examination  that  complete 
reliance  was  not  to  be  placed  upon  the  evidence  of  any-    J^v^^ 
one  who,  at  the  time  of  the  occurrences  to  prove  which    Murder, 
he  was  adduced,  was  under  treatment  as  a  lunatic. 

The  Counsel  for  the  panels  did  not  object  to  the 
examination  of  Harper,  who  gave  a  minute  and  distinct 
account  of  the  assaults  upon  O'Leaty,  and  his  evidence  was 
confirmed  by  the  result  of  the  post  -mortem  examination. 

In  charging  the  Jury  the  Lord  Justice  Clerk  remarked 
that  this  waa  the  first  time  he  had  seen  a  witness 
examined  who  had  been  a  patient  in  a  lunatic  asylum 
at  the  date  of  the  occurrences  which  he  described,  and 
that  the  evidence  of  Harper,  while  not  incompetent, 
must  be  received  with  great  caution.^ 

The  Jury,  by  a  large  majority,  found  the  panels  guilty 
of  assault  as  libelled,  and  they  were  sentenced  to  three 
calendar  months'  imprisonment. 


HIGH    COURT. 

Preaent, 
The  Lord  JusncB^CuBBK. 

Lords  Young  and  Craiohill. 
Sir  MiOHAXL  B.  Shaw  Stkwabt,  Appellant — M'Kechnie. 

AOAINST 

BiOHARD  Whbon,  Re8pondent-«-Ab8ent. 

Statute  2nd  and  3rd  Wm.  IY.,  o.  68  (Day  Trespass  Act) — Summary 
Prooedurb  Act,  Sghbdulb  A. — ^PR06HouTOR,PRiTATa — ^Prookdurb 
— ^Paooubatob — Complaint  Sionjbd  bt  Procurator — Complainbb 
AppBARmo  BY  Procurator. — ^Held  that  a  complaint  for  an  o£fenoo 


^  See  H,M.  Advocate  v.  Jamea  Sheriff  and  another^  Aberdeen,  April 
27, 1866,  Irv.,  yoL  y.  p.  226 ;  Thomae  ATKenna^  InYcmess^  April 
21,  1869,  Ck>aper,  yoL  i,  p.  244,  Hame,  Yol.  ii  p.  340. 
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under  the  Day  Trespass  Act  was  safficienUy  signed  by  a  duly 
aathorised  law  agent  as  procurator  for  the  complainer,  and  that  the 
latter  was  competently  represented  by  the  agent  at  the  trial  upon 
said  complaint 

1881.        This  was  an  appeal  at  the  instance  of  Sir  Michael 

Ko.  67.  Robert  Shaw  Stewart,  Baronet,  against  a  judgment  of 
Shawstewut  One  of  the  Sheriff-Substitutes  for  Renfrewshire  (Cowan) 

wiSioa.  at  Greenock,  dismissing  a  complaint  under  the  Sunmiary 
Hkb  co^  Procedure  Act,  at  his.  Sir  Michael's,  instance,  chaigmg 
"^^^'    the  respondent,  Richard  Wimon,  with  an  offence  under 

Apped.     i  rpj^^  j)g^y  Trespass  Act'     It  was  objected  before  the 

Sheriff  that  the  complainer  was  not  present,  and  was 
represented  by  an  agent,  by  whom  the  complaint  also 
was  signed. 

M'Kechnie,  for  the  appellant. — The  question  raised 
is  whether  the  owner  of  lands  in  Scotland  can  prosecute 
before  the  Sheriff  for  an  offence  imder  the  Day  Trespass 
Act,  imless  he  appears  personally ;  and  secondly,  whether 
the  complaint  may  be  signed  by  his  counsel  or  agent,  or 
requires  to  be  signed  by  himself  We  contend  that  in 
terms  of  our  practice,  and  upon  general  principles,  the 
prosecutor  or  complainer  in  such  complaints  need  neither 
sign  nor  appear  to  prosecute.  Robertson  v.  Barrovmian, 
High  Court,  Dec.  5,  1853,  Irv.,  vol.  L  p.  324 ;  Raper  v. 
Duff,  High  Court,  Feb.  6,  1860,  Irv.,  vol.  iii.  p.  529 ; 
Kennedy  v.  Cadenhead,  High  Court,  Dec.  24, 1867,  Irv., 
voL  V.  p..  539.  Prior  to  the  passing  of  the  Summary  Pro- 
cedure Act,  all  such  complaints  were  at  the  instance  of 
the  public  prosecutor  or  the  owner  of  the  lands  trespassed 
upon,  but  now,  since  the  passing  of  the  Game  Laws 
Amendment  (Scotland)  Act,  1877  (40  and  41  Vic,  c. 
28,  sec.  10),  which  transferred  the  jurisdiction  in  these 
cases  from  the  Justices  to  the  Sheriff,  the  prosecutions 
have  been  at  the  instance  of  the  owner. 

The  respondent  was  absent. 

The  Court  drew  attention  to  the  fact  that,  by  the  11th 
section  of  the  Day  Trespass  Act,  the  Justices  are  enjoined 
to  proceed  in  such  cases  in  absence  of  the  accused  ;  also, 
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that  the  proprietor  of  the  lands  might  be  a  minor,  or  a     No.  67. 

^M^i     JD&a     A^to 

number  of  ladies  or  trustees  in  different  parts  of  the  Shawstewart 
country,  or  a  person  in  weak  health ;  and  it  was  unani-     Wiiaon. 
mously  held — (1)  That  the  complaint  was  sufficiently  HighCourt^ 

signed  by  a  duly  authorised  law  agent  as  procurator  for — 

the  complainer ;  and  (2)  that  the  complainer  was  com-      ^ 
petently  represented  by  a  law  agent  at  the  trial. 
The  following  was  the  Interlocutor : — 
*  Edinburgh,  10th  June   1881. — Having  considered 
this  Case,  and  heard  Counsel  for  the  appellant,  there  being 
no  appearance  for  the  respondent,  Sustain  the  appeal : 
RecsJl  the  judgment  appealed  against,  and  remit  to  the 
Sheriff  to  proceed  as  accords  of  law :  Find  no  expenses 
due,  and  decern.' 

Agents  for  the  Appellant— Meesn  Cabiibnt,  Wbddkrburn,  &  Watbov,  W.S. 


Present, 
The  Lord  JusTicB-CLifiRK, 

Lords  Tounq  and  Craighill. 

« 

Jamxb  Morton,  Appellant — Jame&on. 

AGAINST 

BoBERT  Orbbn,  Bespondent — Asber  and  M'Kechme. 

Food,  Quautt  of — Crbak  Dilutbd— Adultbration-^tatutr  88th 
and  d9TH  Yio.,  c.  63,  SBC.  6  (Sale  of  Food  and  Drags  Act,  1875) — 
Statute  42d  and  43d  Vic,  a  30,  sso.  2  (Sale  of  Food  and 
Drags  Act  Amendment  Act,  1879) — Food,  Inferior  Quautt  at 
Inferior  Frioe — Question  of  Fact — Question  of  Law. — A  mUk- 
dealer  was  convicted  under  section  6  of  the  Sale  of  Food  and  Drugs 
Act  for  selling,  to  the  prejudice  of  the  purchaser,  fourpence  worth 
of  cream  which  was  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  It  was  proved  that  the  purchaser  had  asked  for 
fourpence  worth  of  cream  from  a  servant  of  the  dealer,  without 
specifying  any  particular  quality,  and  was  served  with  cream  at  one 
penny  per  gill,  which  on  analysis  was  found  to  be  diluted  with 
34  per  cent,  of  skim  milk.  Further,  that  the  dealer  had  also 
for  sale  a  superior  quality  of  cream,  containing  a  smaller  per- 
centage of  skimmed  milk,  which  he  was  in  use  to  sell  at  a  higher 
price.    The  Sheriff  found  that  the  cream  at  one  penny  per  gill  was 
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not  of  the  quality  of  cream,  and  convicted  On  appeal  the  High 
Court  held  that  the  sale  of  the  inferior,  though  pure,  quality  of 
cream  at  a  low  price,  was  not  an  offence  within  the  meaning  of  the 
statute^ 

1881.  This  was  an  appeal  under  the  Summary  Prosecutions 
NoTw.  Appeals  Act,  at  the  instance  of  James  Morton,  residing 
at  Elderslie  House,  Renfrew,  manager  and  only  known 
partner  of  the  *  Public  Dairy  Supply,*  against  a  convic- 
^jfi^i^Mi^  tion  and  sentence  pronounced  by  one  of  the  Sheriff- 
xppeai.  Substitutes  for  Renfrew,  &c.  (Cowan),  at  Paisley,  upon 
a  complaint  at  the  instance  of  Robert  Green,  Sanitary 
Inspector  of  the  Burgh  of  Paisley,  which  charged 
the  appellant  with  having  been  guilty  of  an  offence 
within  the  meaning  of  '  The  Sale  of  Food  and  Drugs 
Act,'  1875  (38  and  39  Vic,  c.  63),  as  amended  by  *The 
Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879' 
(42  and  43  Vic,  c.  30),  particularly  section  6  of  said 
first  mentioned  Act, 

In  bo  fab  as,  on  the  15th  day  of  Febroarj  1881  yeais,  or  about 
that  time,  in  or  near  St  Mirren  Street,  Paisley,  he,  by  the  hands  of 
Alexander  Naismith,  his  servant  and  agents  did,  to  the  prejudice  of 

ft 

the  porchaser,  sell  to  the  said  Bobert  Green  fourpence  worth  or  thereby 
of  cream,  being  an  article  of  food,  which  article  of  food,  when  sold  as 
aforesaid,  was  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  from  him  by  the  said  Kobert  Green,  in  respect  it  was 
diluted  with  34  per  cent  or  thereby  of  skim  milk,  whereby  the  said 
James  Morton  is  liable  in  a  penalty  not  exceeding  £20. 

The  Sheriff  convicted  of  the  offence  charged  in  respect 
of  the  evidence  adduced,  and  adjudged  the  appellant  to 
pay  a  penalty  of  five  pounds,  and  granted  warrant  for 
recovery  by  poinding  in  default  of  payment  within  eight 
days,  with  imprisonment  for  thirty  days  in  default  of 
payment  or  recovery. 

In  the  Case  on  appeal,  the  Sheriff  stated  that  the  facts 
as  proved  at  the  trial  were, 

That  the  respondent,  on  16  th  February  last,  demanded  from 
Alexander  l^aismith,  servant  of  the  defender  (the  present  appellant), 
and  then  in  change  of  a  cart  and  horse  selling  milk  and  cream  thiooi^ 
Paisley,  4d.  worth  of  cream.    That  the  said  Alexander  Ifaismith,  for 
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whose  actings  the  appellant  at  the  trial  admitted  himself  to  be  1881. 

responsible,  supplied  to  the  respondent  an  article  which,  on  being  — tl 

analysed,  was  found  to  be  cream  diluted  with  34  per  cent,  of  skim  Morton 
milk. 
That  no  notice  was  given  to  the  respondent  that  the  article 


GreeiL 


deUyered  was  other  than  that  which  he  demanded.  June  10.  ' 

That  the  article  received  was  divided,  sealed  up,  and  appropriated     ^^^ 
in  terms  of  the  statute. 

That  cream  taken  from  milk  which  has  stood  twelve  hours,  contains 
on  an  average  25  per  cent,  of  butter-fat,  8  per  cent  of  solids  not  fat, 
and  67  per  cent,  of  water. 

That  the  article  delivered  to  the  respondent  contained  10*50  per 
cent,  of  butter-fat^  8*14  per  cent  of  solids  not  fat,  and  81*36  per 
cent  of  water. 

That  in  arriving  at  the  conclusion  that  the  article  in  question  was 
diluted  with  34  per  cent,  of  milk,  the  analyst  made  the  calculation 
as  if  the  proportion  of  butter-fat  per  cent  to  be  expected  in  cream 
was  not  25  per  cent  but  16  per  cent,  assigning  as  his  reason,  that 
in  cream  taken  from  milk  which  has  stood  only  two  hours,  he  has 
found  that  low  percentage  of  butter-fat 

For  the  defence  it  was  proved  that  there  is,  among  the  dairymen 
of  Glasgow  and  neighbourhood  (there  being,  however,  no  proof  that 
the  practice  extends  to  Paisley,  or  is  known  to  the  public)  a  practice 
of  selling  two  qualities  of  cream,^-one  of  good  cream  at  2d.  a  Scotch 
gilly  and  another,  sold  at  Id.  the  Scotch  gill,  of  cream  taken  from  milk 
in  the  proportion  of  one  pint  of  cream  from  four  pints  of  milk,  there 
being  also  an  extra  quality  of  cream  which  is  supplied  when  specially 
ordered,  and  sold  at  nearly  4d.  per  Scotch  gilL  That  the  cream  at 
Id.  a  gill  is  largely  sold  to  the  working  classes. 

That  the  appellant,  while  admitting  that  good  undiluted  cream,  to 
use  his  own  words  when  examined,  is  obtainable  in  the  proportion 
of  one  pint  of  cream  from  eight  pints  of  milk,  instructs  those  in 
charge  of  his  dairy,  in  conformity  with  the  above  practice,  to  cream 
the  milk  so  as  to  obtain  two  pints  of  cream  from  eight  pints  of  milk, 
and  that  the  article  supplied  to  the  respondent  was  so  creamed. 

I  convicted  the  appellant  because,  in  my  opinion,  the  article 
demanded  being  cream,  and  that  supplied  being  such  as,  on  analysis, 
it  was  founid  to  be,  it  was  not  of  the  quality  of  cream. 

The  question  of  law  for  the  opinion  of  the  Court  is,  Whether  or 
not,  upon  the  evidence  above  stated,  the  appellant  was  properly  con- 
victed under  the  statutes  founded  on  t 

Jameson,  for  the  appellant — The  complaint  is  bad, 
and  the  conviction  and  sentence  pronounced  thereon  is 
not  well  founded.     The  facts  stated  by  the  Sheriff  show 
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ISSl.     that  the  case  is  not  one  of  admixtare  with  the  article 

vZes.     sold  of  a  foreign  substance.     It  is  stated  by  the  Sheriff 

«.        that  the  appellant  admitted  that,  in  conformity  with  the 

—  practice  among  the  dairymen  of  Glasgow  and  neighbour- 


^^SSie^m**  hood  of  selling  two  qualities  of  cream — one,  of  good  cream, 
xppeaL     ^*  twopence  a  Scotch  gill,  and  another,  sold  at  one  penny 
the  Scotch  gUl,  of  cream  taken  from  milk  in  the  pro- 
portion of  one  pint  of  cream  from  four  pints  of  milk— he 
instructs  those  in  charge  of  his  dairy  to  cream  the  milk 
so  as  to  obtain  two  pints  of  cream  from  eight  pints  of 
milk,  and  that  the  article  supplied  to  the  respondent 
was  so  creamed.     The  cream  in  question  therefore  was 
obtained,  not  by  the  addition  of  skim  milk,  but  by 
means  of  deeper  skinmiing  than  is  practised  where  a 
richer  cream  is  desired.     The  Sheriff  also  states  that  it 
was  proved  that  the  practice  exists  of  selling  in  Glasgow 
and  neighbourhood  three  qualities  of  cream,  the  poorest 
in  quality  being  sold  at  one  penny  per  gill.     There  is  a 
better  cream  sold  at  twopence  a  gill,  and  the  best  is  sold 
at  fourpence.     It  takes  four  pints  of  sweet  milk  to  pro- 
duce one  pint  of  the  penny  cream  ;  nine  pints  to  produce 
one  pint  of  the  twopenny  cream ;   and  the  fourpenny 
cream  is  produced  by  using  a  patent  skimmer,  by  what 
is  called  Laval's  process.     There  is  no  offence  against 
the  act  here  stat^  to  have  been  committed.     It  would 
not  pay  a  dairyman  to  sell  what  is  called  the  best  cream, 
viz.,  that  sold  at  twopence,  at  a  penny  a  pint     There  was 
nothing  sold  on  the  occasion  which  was  not  of  the  nature, 
substance,  and  quality  of  cream.     The  article  demanded 
was  *  cream,'  without  specifying  any  particular  quality ; 
one  penny  only  per  gill  was  asked  by  the  seller  and  paid 
for  the  quantity  supplied ;   and  it  must  therefore  be 
assumed  that  it  was  the  lowest  quality  that  was  asked 
for.     The  analyst  assumed  that  the  proper  proportion  of 
fat  in  good  cream  is  16  per  cent.  ;   but  there  is  no 
standard  fixed  either  by  statute  or  at  comndon  law  for 
the  quality  of  cream.     The  price  varies  according  to  the 
extra  care  taken  in  its  preparation  and  extraction,  and 
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the  quality  of  the  cream  sold  in  any  district  corresponds  1881. 
to  the  locality  and  the  class  of  customers.  Although  koTml 
the  Food  and  Drugs  Act  of  1875  was  amended  by  the 
Act  42  and  43  Vic,  a  27,  the  Food  and  Drugs  Act 
Amendment  Scotland  Act,  1879,  so  as  to  displace  the  j^eio. ' 
decision  arrived  at  in  the  case  of  Davidson  v.  M^Leod^  Appeal, 
High  Court,  December  14,  1877,  Couper,  voL  iii. 
p.  511,  that  statute  did  not  repeal  the  observa- 
tions made  in  that  case,  especially  those  of  Lord  Toung, 
Couper,  voL  iii  pp.  538,  539,  which  are  very  apposite 
(reads). 

The  Lord  Justice-Clerk. — ^Where  the  component 
parts  of  the  article  sold  are  those  of  cream,  and  there  is 
nothing  added,  the  public,  I  suppose  you  say,  can  protect 
themselves. 

Lord  YouNa. — And  that  it  would  be  equally  com- 
petent to  prosecute  for  the  selling  of  tea  at  a  railway 
station  which  was  not  sufficiently  strong.  An  analyst 
would,  I  suppose,  tell  us  what  is  the  proper  strength  of 
good  tea,  and  that  would  be  sufficient 

Jameson,  for  the  appellant. — K  the  fourpenny  cream 
had  been  supplied  to  the  respondent  it  might  just  as 
well  have  been  said  that  it  had  been  adulterated  by 
having  too  much  fatty  matter. 

Lord  Craighill. — ^No.  There  would  not  there  have 
been  any  prejudice  to  the  purchaser.  See  the  case  of 
Hoyle  V.  Hitckman,  iv.  L.  R  Qu.  B.  Div.,  p.  233, 
opinion  of  Mr  Justice  Lush,  p.  238. 

Jameson,  for  the  appellant. — As  there  was  here  no 
admixture  of  a  foreign  substance,  there  was,  we  con- 
tend, no  case  set  forth  which  falls  within  the  enactment 
of  section  6  of  the  statute  of  1875.  The  official  pm> 
chaser  was  not  prejudiced ;  and  the  same  would  hold 
as  regards  an  ordinary  purchaser.  This  sanitary  officer 
asked  for  sixpence  worth  of  cream.  He  is  told  that  there 
is  only  fourpence  worth  remaining,  which  he  gets,  and 
for  which  he  pays  fourpence,  and  no  objection  is  taken  to 
the  price.     He  got  an  article  of  the  nature,  substance. 
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1881.     and  quality  of  the  article  demanded,  and  there  was  no 

NoTiisw     prejudice  suffered  by  getting  cream  of  that  quality  at  that 

V.        price.     The  statute  of  1879  has  altered  the  Islw,  and 

made  three  offences  where  it  had  been  previously  held 


^^Se^wT*' that  there  was  only  one.  It  is  now  an  offence  under 
Aypetj.  these  statutes  to  sell  to  the  prejudice  of  a  purchaser — 
who  may  be  an  official  charged  with  the  execution  of  the 
Act — an  article  which  is  defective  either  in  nature  or  in 
substance,  and  it  is  an  offence  also  so  to  sell  an  article 
which  is  defective  in  quality.  The  question  raised  here 
is  whether  the  appellant  was  properly  convicted  upon  the 
statutes  founded  on,  in  other  words,  whether  the  fsu^ts 
found  proved  amounted  to  the  offence  in  the  statutes. 
That  may  be  a  question  of  fact  or  of  law  according  to 
circumstances.  We  contend  that  in  this  case  it  is  a  ques- 
tion  of  law.  The  Sheriff  says  that  what  the  purchaser 
demanded  was  cream,  that  no  particular  quality  of  cream 
was  demanded,  and  that  there  is  a  practice  of  selling 
widiiii  the  district  of  Glasgow  and  neighbourhood  ihe 
various  qualities  of  cream  mentioned.  He  says  that  there 
was  no  proof  that  the  practice  extends  to  Paisley ;  but 
there  was  also  no  proof  to  the  contrary ;  and  we  know 
that  Paisley  is  within  seven  miles  of  Glasgow.  The  analyst 
says  that  it  was  not  adulterated,  but  diluted ;  and  the 
Sheriff  finds  that,  the  article  demanded  being  cream,  from 
the  facts  proved  he  has  inferred  that  the  article  supplied 
was  not  of  the  quality  of  cream.  That  was  a  bad  infer- 
ence in  law  to  the  effect  that  the  quality  of  cream  which 
was  sold  was  not  the  article  demanded — ^that  it  was  not 
cream  because  it  was  not  of  the  highest  quality  of  cream. 
If  the  highest  quality  of  cream  was  not  the  article  de* 
manded,  we  say  that  the  conclusion  arrived  at  was  an 
inference  in  law,  and  was  erroneous ;  and  that  this  appeal 
ought  therefore  to  be  sustained,  and  the  question  in  the 
case  answered  in  the  negative. 

AsHER  and  M'ELechnie,  for  the  respondent. — ^The  ap- 
peal is  incompetent  The  purchaser  demanded  cream, 
and  what  he  got  was  an  article  which  consisted  of  10*50 
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per  cent,  of  butter  fat,  8*14  of  solids,  and  81*36  of  water,  1881. 

while  cream  consists  of  16  per  cent  of  butter  fat,  8  per  Na  68. 

cent,  of  solids,  and  the  rest  water.     The  Sheriff  says  *  that  « 
the  appellant,  while  admitting  that  good  undiluted  cream. 


to  use  his  own  words  when  examined,  is  obtainable  in  the    jwob  lo. 
proportion  of  one  pint  of  cream  from  eight  pints  of  milk.    Appeal 
instructs  those  in  charge  of  his  dairy,  in  conformity  with 
the  above  practice  (viz. ,  the  practice  of  selling  two  qualities 
of  cream  which  has  been  referred  to),  to  cream  the  milk  so 
as  to  obtain  two  pints  of  cream  from  eight  pints  of  milk, 
and  that  the  article  supplied  to  the  respondent  was  so 
creamed ;'  and   he  convicted  the   appellant  upon  his 
own   confession,   because  the   article  demanded   being 
cream    that    supplied    was    not    of    the    quality    of 
cream.     That  was  a  finding  upon  a  question  of  degree, 
viz.,  whether  the  quantity  of  skim  milk  in  the  article 
sold  made  its  quality  different  from  what  was  demanded ; 
and  it  was,  we  contend,  a  finding  pr  inference  in  point  of 
fact.  See  opinion  of  Lord  CraighiU  in  Davidson  v.  M'Leod, 
Couper,  voL  iii  p.  543.     The  judgment  of  the  Sheriff  is 
equivalent  to  the  verdict  of  a  jury,  and  if  he  finds  in  pointof 
fact  that  the  article  sold  is  not  of  the  quality  of  cream, 
whatever  may  be  the  media  concludendiy  being  a  finding 
in  point  of  fact,  his  judgment  is  protected  &om  review. 
When  the  respondent  asked  for  cream  without  specify- 
ing the  quality — ^without  saying  anything  as  to  the 
proportion  which  the  component  parts  of  cream  were 
to  bear  towards  one  another  in  the  article  which  he 
wanted — ^the  question  whether  the  appellant  is  to  be  en- 
titled to  supply  him  with  an  article  containing  10*50  per 
cent,  only  of  butter-fat  is,  we  submit,  one  of  fiewt,  viz., 
whether  the  article  sold  contained  the  ingredients  neces- 
sary to  constitute  the  article  demanded.  '  And  that  is 
the  case  even  although  the  custom  of  any  particular 
place  has  to  be  taken  into  consideration  in  determining 
it     We  contend  that  the  facts   of  the  case  negative 
the  statement  that  the  custom  of  selling  different  quali- 
ties of  cream  extends  to   Paisley.     The  Sheriff  states 
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18S1.     that  there  was  no  proof  that  it  did.     And  if  there  were 
Nola     no  such  different  qualities  sold  in  Paisley,  the  Sheriff 
had  only  to  discover,  with  reference  to  what  was  in  the 
mind  of  the  purchaser  when  he  asked  for  cream,  what 


Morton 
Green. 


Juno  m    was  the    deviation    in  the  proportion  of   ingredients 
Appeal     which  cxistcd  in  what  was  sold.     If  a  purchaser  asked 
for  cream  and  got  skim  milk,  he  would  have  got  all  the 
ingredients  that  are  contained  in  cream,  yet  there  would 
undoubtedlv  be  an  offence  under  the  statute  committed. 
The    English    cases    quoted    show    that  the    question 
what  a  purchaser  may  reasonably  expect  to  receive  by 
the  demand  or  order  given,  or  how  much  is  the  deviation 
which  is  permissible  in  any  particular  case,  is  not  a  ques- 
tion  of  law  but  of  fact.     In  Webb  v.  Knight^  June  12, 
1877,  II.  L.  R.  Q.  B.  Div.,  p.  530,  xlvi.  L.  J.  Mag.  Ca.,  p. 
264,  which  was  a  case  of  the  adulteration  of  gin  by  dilu- 
tion with  water,   Mr  Justice  Mellor  said    that  'the 
question  whether  the  article  is  that  demanded  by  the 
purchaser  is  one  of  fact  for  the  justices;'   and  Mr 
Justice  Lush  also  said,  '  It  must  always  be  a  question  for 
the  magistrates  whether  the  amount  of  dilution  is  in 
excess  of  what  is  reasonable,  in  other  words,  it  was 
for  them  to  say  what  quantity  of  water  a  purchaser  may 
reasonably  expect  to  find  mixed  with  gin.'    In  like  manner 
the  question  here,  we  contend,  is.  What  was  the  evidence 
upon  which  the  inference  was  drawn  that  the   article 
supplied  was  not  of  the  quality  of  the  article  demanded, 
and  was  it  reasonable  ?     It  may  be  that  where  particular 
customs  prevail  in  a  particular  district  that  that  element 
will  have  to  be  taken  into  consideration  in  determining 
these  questions ;  but  whether  that  be  the  case  or  not,  what 
the  Sheriff  or  Magistrate  had  to  decide  in  a  case  like  the 
present  was  to  discover,  with  reference  to  what  was  in 
the  mind  of  the  purchaser  when  Jw  asked  for  cream, 
what  was  the  deviation  in  the  amount  of  the  ingredients 
of  the  article  sold,  and  what  was  the  proportion  they 
bore  to  the  article  demanded,  and  to  say  whether  he, 
the  purchaser,  had  within  reasonable  limits  as  regards 
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quaUty  got  what  he  aaked  for.     The  Sheriff  having  hei-e  1881. 

decided  that  the  purchaser  did  not  get  an  article  of  the  N^Tea. 
quality  demanded,  and  having  therefore  convicted  the        * 

appellant,  and  that  being,  we  contend,  a  question  of  ^^ 


fact,  this  Court  cannot  interfere.  The  question  ought,  j^me  lol^ 
therefore,  to  be  answered  in  the  afl&rmative,  and  the  Appeai^ 
appeal  dismissed. 

Lord  Young. — The  conviction  here  is  under  section 
6  of  the  '  Sale  of  Food  and  Drugs  Act,  1875,'  which  pro- 
vides that  *no  person  shall  sell,  to  the  prejudice  of  the 
purchaser,  any  article  of  food  or  any  drug  which  is  not 
of  the  nature,  substance,  and  quality  of  the  article  de- 
manded by  such  purchaser.'  And  by  an  amendment,  ex- 
pressed in  unfortunate  lan&niage,  which  was  passed  in  1 879, 
i^  is  provided  that  'in  any^ecution  under  the  provision^ 
of  the  principal  Act  for  selling,  to  the  prejudice  of  the  pur- 
chaser, any  article  of  food,  or  any  drug,  which  is  not  of 
the  nature,  substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  it  shall  be  no  defence  to  any  such  pro- 
secution to  allege  that  the  purchaser,  having  bought  only 
for  analysis,  was  not  prejudiced  by  such  sale.  Neither 
shall  it  be  a  good  defence  to  prove  that  the  article  of 
food  or  drug  in  question,  though  defective  in  nature,  or 
in  substance,  or  in  quality,  was  not  defective  in  all  three 
respects.'  I  really  do  not  know  what  'defective  in 
nature*  means,  and  am  unable  to  comprehend  how  a 
commodity  can  be  defective  in  nature  and  substance  but 
not  in  quality,  or  in  nature  and  quality  but  not  in  sub- 
stance. The  charge  here  is  that  the  appellant  did, 
to  the  prejudice  of  the  purchaser,  sell  fourpence  worth 
or  thereby  of  cream,  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded.  Pre- 
judice to  the  purchaser  is  alleged,  and  prejudice 
must  be  proved  —  that  he,  the  seller,  acted  in  a 
manner  prejudicial  to  a  purchaser,  although  not  to 
the  particular  purchaser,  where,  as  in  the  case  before 
us,   the  purchaser  happened  to  be  a  sanitary  officer, 

VOL.  IV.  2  Q 
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1881.     laying  a  kind  of  trap  in  order  to  catch  a  person  who  was 
NoT^     supposed  to  be  in  the  habit  of  making  prejudicial  sales. 
^T"         I  inquire,  therefore,  whether  the  appellant  made  a 
sale  which  would  have  been  prejudicial  to  the  purchaser 


fvam  10^'  under  the  circumstances  had  he  not  been  a  sanitary 
Appeal.  oflScer  purchasing  for  analysis,  and  trying  to  catch  a  man 
who,  as  he  supposed,  was  acting  in  a  manner  prejudicial 
to  the  public.  It  is  stated  by  the  Sheriff  that  it  waa 
proved  by  the  appellant,  who  is  the  manager  of  a  large 
dairy  establishment — and  his  evidence  was  corroborated 
by  several  milk-dealers  in  extensive  business  in  the  dis- 
trict— that  there  are  at  least  two  qualities  of  cream  sold, 
the  lowest  of  which  is  sold  at  one  peimy  a  gill  to  the 
poorer  classes  of  customers,  who  can  only  afford  cream  of 
that  kind,  the  better  quality — being  just  double  that 
price,  and,  so  far  as  we  can  judge,  just  double  the 
richness — ^being  twopence  a  gill,  to  those  willing  to  pay 
that  price.  That  is  proved  in  respect  to  Glasgow  and 
the  surrounding  neighbourhood,  and  though  it  is  said 
that  there  was  no  proof  that  the  practice  extended  to 
Paisley,  there  are  no  facts  stated  in  the  case  about  Pais- 
ley in  regard  to  the  matter.  I  am  not  surprised  to  leam 
that  there  are  two  qualities  of  cream  sold.  I  would  have 
been  surprised  if  I  had  been  told  that  all  the  cream  sold 
was  of  one  quality ;  that  is  so  contrary  to  experience. 
It  is  proved  in  this  case  that  there  are  at  least  two  qua- 
lities of  cream  sold.  Now,  the  seller  was  here  asked  for 
*  sixpence  worth  of  cream.'  He  replied  that  he  had  only 
fourpence  worth  remaining,  and  he  gave  it,  and  four- 
pence  was  paid,  being  one  penny  per  gill ;  and  it  is  not 
suggested  that  the  article  was  not  of  the  quality  of  that 
sold  at  a  penny  per  gill — ^and  extensively  sold,  according 
to  the  evidence  of  the  milk-dealers  who  were  examined ; 
and  it  is  not  proved  that  what  the  purchaser  got  was  not 
fair  value,  for  the  money — such  as  in  fact  satisfied  the 
numerous  real  customers  in  that  article.  And  yet  the 
suggestion  made  to  support  this  prosecution  is  that  each 
of  the  numerous  customers  of  the  thousands  of  gills  of 
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this  cream  sold  daily  at  one  penny  a-giU  is  prejudiced,  1881. 

and  that  a  prosecution  would  be  competent  in  respect  of  NoTes. 

each  sale.     I  cannot  hold  that.     I  cannot  hold  that  there  \  ^ 

are  here  facts  found  proved  to  justify  the  conclusion  that  ^^ 


was  arrived  at.  The  Sherijff  has  told  us  what  the  facts  ^SSSila*' 
are  which  he  has  found  proved,  and  the  inference  that  he  j,^^ 
has  made  &om  these  facts,  viz.,  that  but  for  the  circum- 
stance that  the  purchaser  was  here  a  sanitary  officer  he 
would  have  been  prejudiced.  I  cannot  hold  that  this 
inference  which  the  Sheriff  made  upon  the  question  of 
prejudice  is  a  question  of  fact  I  think  it  is  a  question 
that  we  are  entitled  to  deal  with,  and  to  say  whether  on 
the  facts  which  the  Sheriff  has  stated  there  was  such  pre- 
judice in  the  sale  made  as  warranted  a  conviction.  I  am 
of  opinion  that  these  facts  did  not  justify  the  inference 
of  prejudice,  or  warrant  the  conviction. 

I  adhere  to  what  I  said  in  the  case  of  Davidsan  v. 
M'Leod  upon  the  meaning  and  interpretation  of  clause  6 
of  the  statute  of  1875  (see  Couper,  iiL  538,  539),  and  its 
application  to  the  substance  we  are  here  dealing  with. 
I  am  of  opinion  that  upon  a  right  view  of  tiie  law 
applicable  to  the  facts,  which  are  as  I  have  stated,  the 
conclusion  that  the  purchaser — ^but  for  the  circumstance 
that  he  happened  to  be  a  sanitary  inspector — was  pre- 
judiced was  not  justified,  and  that  therefpre  the  convic- 
tion cannot  be  sustained.  I  think  that  we  are  not 
called  upon  to  say  what  quantity  of  &t  is  necessary 
to  justify  the  use  of  the  term  ^  cream.'  I  think  the 
question  of  fact  what  degree  of  richness  or  percentage 
of  fat  must  exist  to  justify  the  use  of  the  word  can  never 
arise  or  be  dealt  with  as  an  abstract  question.  I  do 
not  know  that  science  has  determined  it,  and  the  law 
has  not  determined  it,  but  has  left  it  for  decision  with 
reference  to  the  circumstances  of  each  individual  case. 
But  upon  the  general  evidence  in  the  case,  and  upon 
the  facts  as  stated,  1  am  clearly  of  opinion  that  a  delivery 
of  that  article,  which  was  sold  at  a  penny  per  gill,  satisfies 


468  CASES  BEFOBE  THE  HIGH  COURT  [vOL.  IV. 

1881.     a  demand  for  *  cream '  on  the  streets  of  Paisley,  there 
No.  68.     being  no  suggestion  that  the  article  was  adulterated  or 

Morton 

«.        unwholesome,  or  not  worth  the  money  that  was  paid  for 
it.     I  desire  also  to  point  out  here,  as  I  did  in  the  case 


Juno  10.  '  of  Davidson  v.  M^Leod,  that  the  most  important  part  of 
Appeal  the  statute  of  1875  is  that  which  is  apart  altogether  fix>m 
the  clause  which  was  here  libelled,  viz.,  the  part  which 
relates  to  adulteration  by  the  admixture  of  unwholesome 
ingredients  or  by  fraudulent  devices  to  disguise  the  quality, 
to  make  the  quality  appear  better  than  it  really  is. 
Where  such  is  the  nature  of  the  charge,  I  would  not  dis- 
approve of  even  tricks  being  resorted  to  in  order  to  catch 
a  delinquent,  and  have  him  punished,  for  the  protection 
of  the  public.  But  where  there  is  no  suggestion  of  dis- 
honesty, and  no  device  practised,  to  disguise  the  article 
— where  only  to  suit  the  public  taste  and  purse,  there  ia 
sold  a  wholesome  undisguised  although  inferior  article  at 
an  inferior  price,  and  at  the  same  time  a  superior  article 
at  a  higher  price — both  being,  for  anything  the  Court  in 
this  case  knows  to  the  contrary,  quite  honestly  constituted 
and  sold  at  a  reasonable  price — I  think  that  section  6  of 
the  statute  does  not  apply.  There  was  nothing  preju- 
dicial in  the  sale,  and  nothing  for  which  a  penalty  ought 
to  be  imposed.  I  am  therefore  of  opinion  that  the 
appeal  should  be  sustained,  and  the  conviction  set  aside. 

Lord  Craighill  concurred. 

Lord  Justice-Clerk. — I  concur  entirely  in  the  result 
of  the  opinions  of  your  Lordships.  In  the  former  case  of 
Davidson  I  pointed  out  that  the  former  statutes^  before 
that  which  was  then  in  force,  had  referred  only  to  the 
introduction  into  drugs  and  articles  of  food  of  foreign  sub- 
stances injurious  to  health,  and  my  impression  was  that 
the  main,  if  not  the  only,  object  of  the  new  provision  in 
question  was  to  extend  that  prohibition  to  the  admixture 
with  food  or  drugs  of  foreign  substances  not  injurious  to 
health,  although  the  amending  Act  has  removed  some 
difficulties.  I  have  that  impression — although  I  do  not 
rest  my  opinion  in  this  case  on  it — and  I  concur  in  the 


VOL.  IV.]     AND  CIRCUIT  COURTS  OF  JUSTICIARY.  469 

remarks  of  Lord  Young  on  that  subject.      Here,  how-  1881. 

ever,  we  have  to  consider  two  questions  relative  to  the  NoTes. 

construction  of  this  clause  of  the  statute,  firsts  What  is  \  ^ 

the  true  meaning  of  Equality  demanded '?  and  second,  "^"' 


What  is  the  meaning  of  *  to  the  prejudice  of  the  buyer*  ?  ^j^^o^' 
Now,  on  the  matter  of  quality,  I  am  of  opinion  that  this  Appeal 
term  implies  that  the  demand  made  was  for  an  article 
dijQTerent  in  quality  from  that  furnished,  and  that  the 
words  used  by  the  purchaser  were  intended  by  him  and 
understood  by  the  seller  to  mean  an  article  of  a  diflFerent 
grade  in  quality,  although  identical  in  substance.  Here 
the  appellant  was,  as  the  proof  shows,  a  professed  vendor 
of  cream  of  diflferent  qualities,  some  at  fourpence,  some 
at  twopence,  and  some  at  a  penny  a-gill.  For  which 
did  the  purchaser  ask  ?  His  demand  was  entirely  in- 
definite, knowing,  as  I  hold  he  must  have  known,  that 
these  qualities  were  notoriously  and  publicly  sold  by  the 
appellant.  If  he  had  asked  for  '  fourpence  worth  of  your 
cream  at  a  penny  a-gill,'  he  would  then  have  got  pre- 
cisely the  quality  demanded.  The  vendor,  believing  that 
this  was  what  he  wanted,  gave  it  to  him,  and  I  see 
nothing  to  satisfy  me  that  he  expected  the  vendor  to 
construe  his  demand  in  any  other  sense.  I  cannot  ap- 
prove of  this  proceeding.  It  is  too  like  a  catch.  The 
'article  demanded'  must  be  held  to  be  the  article 
meant  by  an  ordinary  purchaser  to  be  obtained — not  in 
any  scientific  definition.  And  this  illustrates  the  broad 
distinction  between  the  introduction  of  foreign  substances 
into  food  and  drugs,  and  the  mere  degree  of  quality  in 
the  same  substance.  Now,  here  the  trader  has  different 
qualities  of  the  same  generic  substance.  They  are 
marked  by  different  prices,  and  their  difference  is  well 
known,  and  perfectly  discernible  by  any  ordinary  buyer. 
Again,  if  the  purchaser  gets  precisely  what  he  wanted  at 
the  price  he  stipulated  for,  how  can  that  be  to  his  pre- 
judice 1  I  think,  looking  to  the  aspect  of  this  case,  that 
it  seems  a  rather  obtrusive  interference  with  what,  as  far 
as  I  Cim  see,  is  an  honest  trade. 
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1881.         The  following  was  the  Interlocutor : — 

nTm.         'Edinburgh,  lOth  June  1881. — Having   considered 

Morton       -•  .     ^  -  -  -    ^-  ^° 


Green. 


this  Case,  and  heard  Counsel  for  the  parties,  Sustam  the 

Appeal :  Reverse  the  determination  of  the  inferior  Judge : 

^^e  10*'  Find  the  appellant  entitled  to  expenses,  which  modify  to 

Appeal     ^^^^  guineas,  for  which,  and  one  guinea  as  the  dues  of 

extract,  decern  against  the  respondent.' 


Agents  for  the  Appellant-^.  &  J.  Robs,  W.a 
Agent  for  the  Respondent— A.  Kibk  Haokib,  &ac. 


Present, 

The  LoBD  Justios-Clbak. 

Lords  Young  and  CRAiomLL. 

Hkotor  Gharlbhon,  Appellant — Mind. 

AQAIKST 

Arthur  Duffbb,  Kespondent — Wm,  Campbell. 

Appeal,  Kotiob  of  —  Statute  SSth  and  89th  Vic,  o.  62,  ssa  3, 
BUBSEa  6  (Summary  Prosecutions  Appeals  Act)— Alternativb 
CoKPLAiNT — Convigtion  Gbnbral. — Held  (following  the  case  of 
Boyd  V.  APJannet.  High  Court,  May  21,  1879,  Couper,  voL  iv.  p. 
239,  overruling  Scott  v.  Morriaon,  Jedburgh,  April  9,  1872, 
Gouper,  vol.  ii  p.  218)  that  a  general  conriction  '  of  the  oflfonce 
charged '  following  upon  an  alternative  complaint  is  incompetent. 

An  appellant  under  the  Summary  Prosecutions  Appeals  Act  having 
posted  the  statutory  notice  of  his  appeal  on  the  third  day  after  re- 
ceiving the  appeal  Case  from  the  inferior  judge,  the  respondent,  who 
it  was  stated  did  not  receive  it  until  the  morning  of  the  fourth  day, 
objected  to  the  competency  of  the  appeal.  Held  that,  assum- 
ing the  £Etct8  to  be  as  stated,  there  was  a  sufficient  compliance  with 
the  provision  of  the  statute,  that  an  appellant  shall  '  within  three 
days '  of  receiving  the  appeal '  give  notice  of  appeal  in  writing  to 
the  respondent,'  and  the  objection  repelled. 

This  was  an  appeal  upon  a  Case  stated  in  terms  of  the 
provisions  of  the  Summary  Prosecutions  Appeals  Act, 
at  the  instance  of  Hegtob  Charleson,  innkeeper,  Forres, 
against  a  conviction  and  sentence  pronounced  in  the 


Charleflon 
Duffes. 
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Police  Court  there,  upon  a  summary  complaint  at  the     1881. 
isstance  of  Arthur  Duffes,  the  Procurator-Fiscal,  charg-    jn^Tco. 
ing  an  offence  against  the  laws  for  the  regulation  of 
public-houses, 

High  Court, 

'  In  so  far  as  he  did  keep  open  said  hotel  or  house  occupied  bj  him L. 

for  the  sale  of  excisable  liquors  after  eleven  o'clock  on  the  night  of  -^PP^^L 
Saturday,  the  19th  day  of  February  1881,  or  did  permit  or  suffer 
Geoige  Cunningham,  watchmaker,  Forres,  to  be  drinking  therein  after 
said  hour,  or  did  sell  or  give  out  excisable  liquors  to  the  said  Greoige 
Cunningham  after  said  hour,  he  not  being  a  lodger  or  traveller,  and 
such  offence  is  the  first  offence.' 

The  conviction  bore  that  the  appellant  was  convicted 
'  of  the  offences  charged,  being  a  first  offence,'  and  he  was 
SBDtenced  to  pay  a  penalty  of  £2,  10s.,  with  £2  of  ex- 
penses, and  twenty-one  days'  imprisonment  in  default  of 
payment  within  fourteen  days. 

The  question  of  law  stated  in  the  case  on  appeal  was — 
Whether  or  not  the  facts  proven  are  sufficient  to  sustain 
the  conviction  ?  But  when  the  case  was  called  before 
the  Bigh  Court, 

William  Campbell,  for  the  respondent,  objected  to 
the  competency  of  the  appeal,  on  the  ground  that  the 
appellant  had  not  given  due  notice  to  the  respondent  of 
his  appeal  under  subsection  5  of  the  3rd  section  of  the 
Summary  Prosecutions  Appeals  Act,*  and  stated  that  the 
Case  on  appeal  was  adjusted  by  the  magistrate  on  1 7th  May 
1881,  and  the  appellant's  Edinburgh  agent  posted  the 
Botice,  along  with  a  copy  of  the  appeal,  in  Edinburgh  on 
the  third  day  after  receipt  of  the  Case,  and  it  was  not 


^  Statute  38th  and  39th  Vic,  c  62  (Summary  Prosecutions  Appeals 
Act),  subsection  5  of  section  iii. — '  The  appellant  shall,  within  three 
days  after  receiving  the  Case,  give  notice  of  appeal  in  writing,  together 
with  a  copy  of  the  Case,  to  the  respondent,  and  shall  within  the  same 
time  transmit  the  Case  by  post  to,  or  cause  it  to  be  lodged  with,  one 
of  the  clerks  of  the  superior  Coiut,  together  with  a  certificate  under  the 
hand  of  himself  or  of  his  law-agent  of  intimation  as  herein  required 
having  been  made  to  the  respondent' 
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1881.  received  by  the  respondent  in  Forres  until  21st  May 

n769.  1881,  being  the  morning  of  the  fourth  day  after  the  Case 

"***^  was  received  from  the  Magistrate.     It  was  contended 

^  that  by  the  provision  in  the  above  subsection  of  the 


j^e  lol^'  statute  it  was  the  intention  of  the  legislature  that 
Appeal,  notice  should  be  received  by  the  respondent  on  the 
third  day,  and  that  as  this  is  a  condition  antecedent 
to  the  jurisdiction  of  the  High  Court,  the  appeal 
was  incompetent.  That  where  it  was  the  intention 
of  the  legislature  in  any  statute  that  the  date  of  the 
posting  should  be  held  as  the  date  of  the  notice,  it 
was  always  specially  set  forth,  as  in  the  Employers' 
Liability  Aet,  1880.  That  this  was  held  by  the  law  of 
England  to  be  the  proper  construction  of  such  pro- 
visions. Morgan  v.  Edwards,  Feb.  14,  1860,  xxix. 
L.  J.  Mag.  Ca.,  p.  108  ;  Woo(Ui(msG  v.  Woods,  Nov.  21, 
1859,  xxix.  L.  J.  Mag.  Ca.,  p.  149  ;  PenneU  v.  Church- 
wardens of  Uxhridge,  Jan.  30,  1862,  xxxi  L.  J.  Mag. 
Ca.,  p.  92  ;  Ashdown  v.  Curtis,  May  9, 1862,  xxxi.,  L.  J. 
Mag.  Ca.,  p.  216  ;  Banks  v.  Goodwin,  Jan.  26,  1863, 
xxxii.  L.  J.  Mag.  Ca.,  p.  87. 

Rhind,  for  the  appellant,  contended  that  the  convic- 
tion was  inapplicable  to  the  charge,  and  being  also  a 
general  conviction  following  upon  an  alternative  com- 
plaint could  not  be  sustained.  That  there  were  three 
separate  offences  set  forth  in  the  complaint  which  were 
charged  alternatively,  whereas  the  conviction  was  of  the 
*  offences  charged  being  a  first  offence.*  That  even  assum- 
ing therefore  that  what  was  charged  amounted  simply  to 
alternative  modes  of  committing  one  offence,  viz.,  that  of 
breach  of  the  terms  and  conditions  of  his,  the  appel- 
lant's, certificate,  the  conviction  ought  to  have  specified 
in  which  of  these  modes  the  breach  of  certificate  was 
committed.  Boyd  v.  M^Jannet,  High  Court,  May  21, 
1879,  Couper,  vol.  iv.  p.  239. 

The  Court  intimated  that  no  reply  was  necessary  upon 
the  preliminary  objection  of  want  of  due  notice. 

W.  Campbell,  for  the  respondent,  replied  that  the 
conviction,  although  general,  of  the  offences  charged  was 
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perfectly  relevant.    That  the  charge  did  not  contain  pro-  issF. 

per  alternatives,  but  only  different  modes  of  committing  ^7^ 

the  offence  charged,  viz.,  breach  of  the  terms  and  condi-  ^^"^ 

tions  of  the  certificate  held,  and  that  it  was  unnecessary  to  ^^^^ 


specify  in  a  summary  conviction  the  mode  in  which  the  ^j^nfio*' 
crime  was  committed.  — z — ; — 

Lord  Young. — I  am  of  opinion  that  this  preliminary 
objection  ought  not  to  be  sustained.  1  am  assuming  in 
what  I  say,  although  there  is  no  proof  of  the  fact,  that 
notice  was  not  given  within  the  three  days,  so  that  it 
might  be  received  within  these  three  days,  but  that  it  was 
80  given  that  it  was  not  received  till  the  post  of  the  day 
after  the  last  of  three  days.  If  it  were  necessary  to  in- 
quire whether  it  might  have  been  received  by  the  post  of 
the  last  of  the  three  days  we  should  have  to  allow  a  proof, 
resulting,  of  course,  in  a  Htigation  as  important  as  the 
merits  of  the  case.  I  should  be  slow  to  permit  that  in 
the  case  of  a  summary  appeal.  Assuming,  then,  that 
notice  was  given,  as  distinguished  from  received,  within 
three  days,  I  think  it  smfficient  that  it  was  posted  within 
the  three  day&  The  appeal  was  intimated  within  the 
statutory  time,  and  it  is  not  suggested  that  any  incon- 
venience arose  from  its  not  having  been  received  till  the 
day  after  the  three  days  expired.  I  think  therefore  that 
we  should  not  deny  to  the  appellant  the  advantage  to  be 
derived  from  having  obtained  his  Case  on  appeal. 

On  the  merits,  I  am  of  opinion  that  the  conviction 
cannot  stand.  The  complaint  charges  the  appellant  with 
doing  not  all  three  of  the  things  mentioned,  any  one  of 
which  constitutes  a  breach  of  the  terms  and  conditions  of 
his  certificate,  but  with  doing  one  or  other  of  them.  If 
he  did  any  one  of  them  the  statute  was  violated,  and  he 
is  liable  to  a  penalty.  Now,  it  being  charged  that  he  did 
one  or  other,  the  magistrate,  as  I  read  the  conviction,  says 
that  he  did  them  all.  K  it  was  intended  to  be  found 
that  he  did  them  all,  I  would  be  inclined  to  hold  that 
there  had  not  been  stated  sufficient  facts  to  warrant  the 
conclusion.     There  are  no  facts  to  support  that  result ; 


474        CASES  BEFOBE  THE  HIGH  OOHBT     [vOL.  IV. 

188L  but  it  is  sufficient  to  say  that  the  conviction  does  not 

NoTii.  bear  which  of  three  oflfences— one  or  other  of  which  he  is 

V.  charged  with — ^he  committed.     No  conviction  on  such  a 

^  complaint  could  be  good  which  did  not  specify  which  of 


^eioi    three  alternative  things  charged  the  accused  la  held  to 
AppML    have  done.     I  am  therefore  for  sustaining  the  appeal 

LoBD  Cbaighill. — ^I  am  of  the  same  opinion.  As  to 
the  sufficiency  of  the  notice,  my  only  hesitation  has  been 
out  of  deference  to  the  English  cases  quoted.  According 
to  the  ordinary  use  of  language  one  who  posts  the  notice 
on  the  last  day  for  giving  it  gives  the  notice  then.  The 
words  of  subsection  5  of  section  3  of  the  statute  are  that 
the  appellant  shall  give  notice,  not  that  the  respond- 
ent shall  get  notice.  I  am  of  opinion  that  by  the  posting 
of  the  notice  within  the  three  days  the  appellant  gives 
notice,  and  that  if  he  has  done  that,  he  has  done  all  that  it 
was  necessary  for  him  to  do.  As  to  the  merits  of  the 
appeal  there  is  no  doubt.  The  very  question  was  decided 
in  the  case  of  Boyd  v.  M'Jannety  reported  in  Couper, 
vol  iv. 

The  Lord  Justice-Clerk. — I  concur.  On  the  objection 
to  the  competency  of  the  appeal,  we  are  left  entirely 
without  facts.  We  do  not  know  when  the  case  was  de- 
livered to  the  agent  for  the  appellant,  nor  the  course  of 
post ;  and  it  may  be  that  the  notice  might  have  arrived 
on  the  day  of  posting ;  and  we  could  not  sustain  the 
objection  without  having  a  proof  of  the  dates  and  hours. 
The  allegation  that  the  notice  did  not  reach  the  respond- 
ent timeously  is  not,  I  think,  sufficient  to  entitle  us  to 
sustain  the  objection.  I  therefore  assume  that  the  ap- 
pellant did  all  he  could  do  in  order  to  give  intimation  of 
the  appeal.  As  to  the  merits,  I  must,  in  the  case  of 
Boyd  V.  M'Jannet,  have  been  satisfied  that  my  circuit 
judgment  was  erroneous.  Where  the  alternatives  in  a 
complaint  are  truly  variations  of  the  way  in  which  the 
crime  may  be  committed,  and  are  exclusive  the  one  of  the 
other,  the  particular  mode  of  commission  should  be  speci- 
fied in  the  conviction.     The  proper  way  to  have  proceeded 


I>iiir«a. 

-hComt 
10. 
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here  was  to  have  charged  the  alternatives  cumulatively,  1881. 
and  then  the  Magistrate  would  have  required  to  have  Na  «9. 
specified  in  the  conviction  the  particular  mode  in  which  ^^ 
the  offence  was  committed. 

The  following  was  the  Interlocutor :-—  jS 

*  Edinburgh^  lOth  June  188.1. — Having  considered  this  Appeal 
Case,  and  heard  Counsel  for  the  parties,  Repel  the  pre- 
liminary objection  to  the  Appeal :  Sustain  the  Appeal : 
Reverse  the  determination  of  the  inferior  Judge :  Find 
the  appellant  entitled  to  expenses,  which  modify  to  seven 
guineas,  for  which,  and  one  guinea  as  the  dues  of  extract, 
decern  against  the  respondent.' 

Agent  for  the  AppeUant.— William  Offiokr,  S.S.C. 
Agents  for  the  Respondent— J.  k  J.  Gallbtlt,  8.S.C. 


Present^ 

The  Lord  Jubtk^-Genbral. 

The  Lord  Justiob-Clbrk. 

Lords  Dbas,  Mure,  Craighill,  and  Adam. 

Hbb  Majesty's  Adyogatb — Sol  Oen.  {Balfour)  and Mtdherfurdf  A,D. 

AQAINST 

John  Thomas  Withbrington — JameBon  and  Kennedy. 

JuBiBDicnoN — Englishman — ^FALSBHodD,  Fraud,  and  Wilful  Impo- 
sition— Loous  DBUOTi — ^Fraudulentlt  Ordering  Goods  on  Falsb 
Fbbtbnobs — Eblbvanot. — Held  that  a  domiciled  Englishman, 
resident  in  England,  who  had  been  lawfully  appiehended  in  Eng- 
land and  brought  to  Scotland  for  trial  on  a  charge  of  fidsehood, 
fraud,  and  wilful  imposition,  by  sending  letters  from  England  to 
traders  in  Scotland,  containing  false  statements  and  representations, 
whereby  he  had  fraudulently  induced  them  to  forward  goods  to 
him  in  England  without  payment  and  without  intending  to  pay 
for  the  same,  was  subject  to  the  jurisdiction  of  the  criminal  courts 
in  Scotland  as  the/c^rum  ddicii. 

The  minor  proposition  in  an  indictment  under  which  J.  W.  was 
charged  with  fisdsehood,  fraud,  and  wilful  imposition,  set  forth  that 
the  panel,  in  pursuance  of  a  fraudulent  scheme  of  obtaining,  on 
false  pretences,  the  property  of  other  persons,  and  applying  the 
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1881. 

No.  70. 

John  Thomas 

WitheiN 

ingion. 

HigfaCouit. 
June  17. 

FalBehood, 
Fraud,  Aa 


same  to  his  own  uses  and  purposes,  without  paying  or  intending  to 
pay  therefor,  did  wickedly  and  feloniously,  and  falsely  and  fraudu- 
lently, write  a  letter  with  the  false  and  fraudulent  printed  heading, 
*J.  W.,  commission  salesman,  Blackburn,'  and  'did  enclose 
therein  a  bank  cheque  or  order  for  the  sum  of  £25,'  bearing  to  be 
signed  by  him,  meaning  '  by  the  style,  terms,  and  tenor  of  the 
said  letter,  and  by  the  said  cheque  or  order,'  to  represent  to  A.  R 
that  he  intended  to  become  a  bona  fide  purchaser  of  goods,  and 

that  he  was  '  a  person  of  good  credit that  the  said 

bank  cheque  or  order  was  equivalent  to  a  ready-money  payment^ 
and  that  the  same  would  be  honoured  on  its  being  presented  for 
payment  at  the  office  in  M.  of  the  said  bank,'  and  this  he  did, 
well  knowing  that  he  had  '  no  adequate  funds  in  the  said  bank 
to  meet  the  said  cheque,  and  that  the  same  would  not  be  honoured.' 
That  the  said  A.  B.,  being  deceived  by  his  said  false  and  fraudu- 
lent representations,  sent  certain  goods  which  he,  the  panel,  appro- 
priated, and  for  which  he  had  not  paid,  and  did  not  intend  to  pay. 
Held  that  the  facts  set  forth  in  the  minor  proposition  were  relevant 
to  support  the  charge  in  the  m^jor. 


John  Thomas  Wh^herikoton,  prisoner  in  Edinburgh, 
was  indicted  and  accused  of  the  crime  of  falsehood, 
fraud,  and  wilful  imposition  : 

In  80  FAB  AS,  you  having  formed  a  fraudulent  and  felonious 
scheme  of  obtaining,  on  false  pretences,  goods,  the  property  of 
another  person  or  other  persons,  without  paying  and  not  intending  to 
pay  therefor,  and  appropriating  the  same  to  your  own  uses  and 
purposes,  did,  in  prosecution  of  your  said  scheme,  on  or  about 
the  10th  day  of  December  1879,  at  some  place  in  or  near  Blackburn, 
in  the  county  of  Lancaster, .  in  England,  or  at  some  other  place  in 
the  United  Kingdom  to  the  prosecutor  unknown,  the  particular 
place  being  to  the  prosecutor  unknown,  wickedly  and  feloniously, 
and  falsely  and  fraudulently,  write,  or  cause  to  be  written,  a  letter 
with  the  false  and  fraudulent  printed  heading,  'Memorandum — 
From  J.  T.  Witherington,  Commission  Salesman,  Blackburn,*  dated 
*Dea  10*»»  1879,'  and  addressed  *To  M"^  0.  Muirhead,'  or  similarly 
headed,  dated,  and  addressed,  which  letter  is  in  the  following  or 
similar  terms : — 

'Sir, 

•Enclosed   Cheque  value  £25  -  0  -  0  -  Forward   100   Couple 
Babbits  100  Brown  Hares  and  small  Hamper  of  Grouse.     Yours 

*  J.  T.  Witherington,' 
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and  enclose  therein  a  bank  cheque  or  order  for  the  sum  of  £25,      1881. 
bearing  to  be  signed  by  you,  and  purporting  to  be  dated  '  Manchester       — r^ 
Dec.   10^  1879/  to  be  drawn  in  &vour  of  'M'  C.  Muirhead,  or  johnThonuui 
Bearer/  and  to  be  addressed  to  *  The  Manchester  Joint  Stock  Bank     ^^^du 

limited/  or  of  some  similar  purport,  and  did,  time  above  libelled,  — ^ — 

transmit^  or  cause  to  be  transmitted,  by  post,  from  Blackburn  afore-     jxmB  17. 
said,  or  from  some  other  place  in  the  United  Kingdom,  the  particular   p^^,^^" 
place  being  to  the  prosecutor  unknown,  to  the  firm  of  Charles  F»ud,  && 
Muirhead  and  Company,  poulterers,  then  and  now  or  lately  carrying 
on  business  in  or  near  Queen  Street,  Edinburgh,  or  to  James  Muir- 
head,  then  and  now  or  lately  the  sole  partner  of  said  firm,  the  said 
letter  containing  the  said  bank  cheque  or  order;    and  the  same 
having,  in  course  of  poet  or  shortly  thereafter,  been  delivered  to  and 
received  by  the  said  James  Muirhead,  at  the  address  of  his  said  firm 
in  or  near  Queen  Street^  Edinburgh,  you  did,  by  the  style,  terms, 
and  tenor  of  the  said  letter,  headed  as  aforesaid,  and  by  the  said 
cheque  or  order,  wickedly  and  feloniously,  falsely,  fraudulently,  and 
wilfully  represent  and  pretend  to  the  said  James  Muirhead,  and 
induce  him  to  believe,  that  you  intended  to  purchase  ^m  him 
rabbitBy  hares,  and  grouse,  at  the  price  or  to  the  value  of  £26, — ^that 
you  were  a  person  of  good  credit,  carrying  on  business  as  a  commis- 
sion salesman  in  Blackburn,  and  able  to  pay  the  said  price  or  value, — 
that  the  said  bank  cheque  or  order  was  equivalent  to  a  ready  money 
payment, — and  that  the  same  would  be   honoured  on   its  being 
presented  for  payment  at  the  office  in  Manchester  of  the  said  bank ; 
and  this  you  did,  well  knowing,  and  the  fact  being,  that  you  had  no 
adequate  funds  in  the  said  bank  to  meet  the  said  cheque  or  order, 
and  that  the  same  would  not  be  honoured,  and  intending  to  defraud 
the  said  James  Muirhead,  and  to  obtain  from  him  rabbits,  hares,  and 
grouse,  without  payment  therefor;  and  the  said  James  Muirhead 
being  deceived  and  imposed  upon  by  your  said  false  and  fraudulent 
representations  and  pretences,  did,  on  the  fiedth  thereof,  on  or  about 
the  11th  day  of  December  1879,  at  or  near  the  Parcel  Office  of  the 
Caledonian  Railway  Company  in  or  near  Princes  Street,  Edinburgh, 
deliver,  or  cause  to  be  delivered,  to  some  person  to  the  prosecutor 
unknown  in  the  service  of  the  said  railway  company,  for  conveyance 
to  you,  addressed  to  you  at  Blackburn  aforesaid.  Three  Hampers, 
containing  Sixty  or  thereby  Hares,  and  Forty  or  thereby  Brace  of 
Grouse,  of  the  value  of  £25  sterling,  the  property  or  in  the  lawful 
possession  of   the  said    James    Muirhead,   which  three    hampers, 
with  the  said  hares  and  grouse  therein,  were  thereafter  conveyed 
to  and  delivered  to  you,  on  or  about  the  12th  day  of  December 
1879,  at  or  near  the  station  of  the  Lancashire  and  Yorkshire  Railway 
Company  at  or  near  Blackburn  aforesaid,  and  were  fraudulently  re- 
ceived by  you,  and  appropriated  to  your  own  uses  and  purposes,  and 
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188L     y^u  ^^^®  ^^  P^i  ^^^  ^^  ^^^  intend  to  pay  to  the  said  James  Mair- 


— -       head  the  price  thereof;  and  the  said  bankcheqae  or  order 

John  ThomM  been,  on  or  about  the  13th  day  of  December  1879,  presented  for  pay- 

^^^     ment  at  the  office  in  or  near  High  Street,  Manchester,  of  the  said 

—, Manchester  Joint  Stock  Bank,  payment  thereof  was  lawfully  refused, 

^inel7.  '  And  the  said  James  Muirhead  has  thus  been  defrauded  by  yon: 
*'jrTT~~T~  LiKBAS  (2),  you  the  said  John  Thomas  Witherington  did,  in  proseeu- 
Fmud,  ftc!  Uon  of  your  said  fraudulent  and  felonious  scheme,  on  or  about 
the  22d  day  of  November  1880,  at  some  place  in  or  near  Blackburn 
aforesaid,  or  at  some  other  place  in  the  United  Kingdom  to  the 
prosecutor  unknown,  the  particular  place  being  to  the  prosecutor 
unknown,  wickedly  and  feloniously,  and  falsely  and  fraudulently, 
write,  or  cause  to  be  written,  a  letter,  with  the  false  and  firaudulent 
printed  heading, '  Memorandum — ^From  J.  T.  Witherington,  Merchant 
&  Commission  Salesman,  1  &  2  Gregson  Lane,  and  Wholesale 
Market,  Blackburn.  Besidence : — 40  Henrietta  Street,'  dated  '  23p^ 
Not.  1880,'  and  addressed  '  To  M'  Thomas  Kennedy,  Potatoe  Mer- 
chant^ Dumfries,'  or  similarly  headed,  dated,  and  addressed,  which 
letter  is  in  the  following  or  similar  terms : — '  Sir, — '  Will  you  please 
say  what  sort  of  a  crop  of  potatoes  you  have  this  season — also  names 
of  sorts  &  prices  per  ton. — If  prices  suitable  I  can  take  a  consider* 
able  quantity  during  the  season. — ^Yours  truly,  J.  T.  Witherington,' 
and  did,  time  last  aboye  libelled,  transmit  the  said  last  mentioned 
letter,  or  cause  the  same  to  be  transmitted  by  post  from  Blackbiim 
aforesaid,  or  from  some  other  place  in  the  United  Kingdom  to  the 
prosecutor  unknown,  the  particular  place  being  to  the  proseootor 
unknown,  to  William  Kenuedy,  potato  merchant,  sometime  residing 
in  Dumfries,  and  then  and  now  or  lately  residing  at  or  near  Stoop,  in 
the  parish  and  county  of  Dumfries,  who  was  erroneously  addressed  in 
the  said  last  mentioned  letter  as  Thomas  Kennedy ;  and  the  said  last 
mentioned  letter  having  in  course  of  post,  or  shortly  thereafter,  been 
deKvered  to  and  received  by  the  said  William  Kennedy  at  or  near 
Stoop  aforesaid,  and  he  having  written  and  transmitted  by  post  a 
letter  addressed  to  you,  in  ans^fer  to  your  said  last  mentioned  letter, 
stating  that  he  could  supply  you  with  potatoes,  and  the  price  or  prices 
thereof,  which  letter  was  received  by  you,  you  did,  on  or  about 
the  26th  day  of  November  1880,  at  some  |dace  in  or  neat  Blackburn 
aforesaid,  or  at  some  other  place  in  the  United  Kingdom  to  the  pro- 
secutor unknown,  the  particular  place  being  to  the  prosecutor  unknown, 
wickedly  and  feloniously,  and  falsely  and  fraudulently,  write,  or  cause 
to  be  written,  a  letter,  with  the  false  and  fraudulent  printed  heading, 
'  Memorandum ' — '  From  J.  T.  Witherington,  Merchant  &  Commission 
Salesman,  1  &  2  Gregson  Lane,  and  Wholesale  Market^  Blackburn — 
Besidence :— 40  Henrietta  Street,'  dated   <  26^  Nov.    1880,'    and 
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flddiessed  ^  To  M'  Kennedy,  Stoop,  Dumfries/  or  similarly  beaded,  1881. 
dated,  and  addressed,  which  letter  is  in  the  following  or  similar  __ — - 
terms : — ^Dear  Sir, — '  Tours  of  25^  inst  to  hand. — I  will  take,  for  John  Thomas 
sample,  two  waggons  of  Champions  &  two  of  Skerry  Blues  at  the  prices  iw^iJ[[ 
quoted  in  your  letter  free  on  rail  at  your  Station. — If  these  turn  out  _  ^  '" 
satisfactory  I  am  a  large  buyer  during  the  Season. — Let  them  be  well  ^me  17. 
strawed  and  address  them  to  my  order  at  Accrington  Station  Lanca-  ~~^^^^^^ 
shire — letters  to  be  sent  to  Blackburn. — ^Your  early  attention  will  Fzwid,  kc 
oblige  Yours  truly,  J.  T.  Witherington,'  and  did^  time  last  above 
libelled,  transmit  the  said  last  mentioned  letter,  or  cause  the  same 
to  be  transmitted  by  post  from  Blackburn  aforesaid,  or  from  some 
other  place  in  the  United  Kingdom  to  the  prosecutor  unknown, 
the  particular  place  being  to  the  prosecutor  unknown,  to  the  said 
William  Kennedy,  and  the  same  was  delivered  to  and  received  by 
him  in  course  of  post  or  shortly  thereafter,  at  or  near  Stoop  afore- 
said; and  you  did,  by  the  style,  terms,  and  tenor  of  the  said 
letters,  and  of  the  printed  headings  thereof,  transmitted  or  caused 
to  be  transmitted  by  you  as  above  libelled  to  the  said  William 
Kennedy,  wickedly  and  feloniously,  falsely,  fraudulently,  and  wilfully 
represent  and  pretend  to  the  said  William  Kennedy,  and  induce  him 
to  believe,  that  you  were  a  merchant  and  commimion  salesman,  carry- 
ing on  a  genuine  and  extensive  business  as  such  in  premises  occupied 
by  you  in  Blackburn  aforesaid, — that  the  order  contained  in  the  said 
last  mentioned  letter  was  an  order  honestly  given  to  him  by  a  customer 
in  the  course  of  business, — that  you  intended  to  purchase  the  potatoes 
ordered  by  you  as  aforesaid, — that  you  contemplated  buying  from  him 
a  large  quantity  of  potatoes  during  the  season, — ^that  you  were  able  to 
pay  the  price  thereof, — ^and  that  you  were  able  to  pay,  and  would  pay, 
the  price  of  the  quantities  ordered  by  you  as  aforesaid,  on  delivery  or 
on  demand  of  payment,  or  shortly  thereafter ;  and  the  said  William 
Kennedy  being  deceived  and  imposed  upon  by  your  said  false  and 
fraudulent  representations  and  pretences,  did,  on  the  faith  thereof  on 
or  about  the  30th  day  of  November  1880,  «t  or  near  the  Glasgow  and 
South  Western  Railway  Station  at  or  near  Closebum,  in  the  county 
of  Dumfries,  deliver,  or  cause  to  be  delivered,  to  James  Macdonald, 
then  and  now  or  lately  station  muster  at  said  station,  or  to  some  other 
person  to  the  prosecutor  unknown  in  the  service  of  the  said  railway 
company,  for  conveyance  to  you,  addressed  to  you  at  the  Accrington 
Station  of  the  Lancashire  and  Yorkshire  Railway  Company,  Five  Tons 
Four  Hundredweights  or  thereby  of  Potatoes,  the  property  or  in  the 
lawful  possession  of  the  said  William  Kennedy,  and  the  same  were 
thereafter  accordingly  conveyed  to  you,  and  delivered  to  you,  on  or 
about  the  1st  day  of  December  1880,  at  or  near  the  Accrington 
Station  aforesaid,  and  were  fraudulently  received  by  you,  and 
appropriated  to  your  own  uses  and  purposes,  and  you  have  not  paid, 
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1881.      And  did  not  intend  to  pay   to   the   said  William    Kennedy  the 

^ — Zq      price  thereof  and  the  said  William  Kennedy  has  thus  been  d&- 

John  Thomas  fiauded  hy  you :  Likbas  (3).     [The  indictment  set  forth  three  other 

at^if^     counts  similar  in  character  to  count  2.]    And  you  haying  been  appre- 

— hended,  &a 

Hwrh  Court,  ' 

Juno  17. 

Upon  the  case  being  called, 

Pmud,Aa'  Jameson  and  Kennedy,  for  the  panel,  objected — 
Firsty  That  Scotland  not  being  the  lociis  delicti,  this 
Court  is  not  the  forum  within  which  the  crime  can 
be  tried  ;  and  second,  That  the  species  facti  in  the 
minor  does  not  amount  to  the  crime  charged  in  the 
major,  and  it  was  argued — In  regard  to  the  first  objection, 
the  first  count  sets  forth — and  the  same  holds  in  regard 
to  all  the  others — that  the  panel  wrote  and  transmitted  a 
letter  from  England  to  Muirhead  in  Edinburgh,  upon 
receipt  of  which  Muirhead  took  certain  action  ;  and  that 
thereupon  goods  were  conveyed  to  Blackburn  in  Eng- 
land, where  they  were  appropriated  by  the  panel.  The 
general  feature  of  all  the  charges  is  that  the  letters  are 
written  at  Blackburn  and  posted  there,  and  nothing  more 
is  done  by  the  panel  until  the  goods  are  received  at 
Blackburn.  The  panel  has  also  never  been  in  Scotland  ; 
his  apprehension  took  place  in  England  upon  an  endorsed 
warrant  The  question  in  these  circumstances,  therefore, 
is — Can  a  person  who  has  never  been  within  Scotland, 
the  laws  of  which  he  is  ignorant,  and  is  not  bound  to 
obey,  be  called  upon  to  answer  for  a  crime  where  the  acts 
constituting  it  were  committed  in  England  ?  We  contend 
that  he  cannot.  The  decisions  upon  the  point  are  some- 
what conflicting.  Two  of  these  which  are  the  least  in 
favour  of  the  panel's  contention  were  pronounced  by  two 
of  your  Lordships,  and  there  is  a  third  pronounced  by 
Lord  Young  upon  Circuit,  which  contains  a  strong  dictum 
in  our  favour  ;  and  this  being  a  full  bench  and  the  point 
one  of  importance,  we  are,  we  submit,  entitled  to  aigue 
the  point  as  a  question  still  open  for  decision.  The  cases 
are  William  Edward  Bradbu/ry,  High  Court,  July  25, 
1872,  Couper,  vol.  ii.  p.   311  ;  William  Allan,  High 
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Court,  Feb.  4,  1872,  Couper,  vol.  ii.  p.  402  ;  John  Hall,  1881. 
Perth,  Mar.  25,  1881,  Couper,  vol.  iv.  p.  438.  (Reads  nITo. 
opinions,  especially  that  of  Lord  Young  in  the  latter  case  ^withw^ 
upon  the  question  of  jurisdiction.)  The  ground  of  the  "'^'^^ 
judgment  in  the  two  first  cases  was,  not  the  actual,  but  ^^^7^*' 
the  constructive  presence  in  Scotland  of  the  accused,  paUehood, 
arising  from  the  fact  that  \hQ  forum,  not  of  the  accused,  *^'*^'  *^ 
but  of  the  person  defrauded,  was  in  Scotland.  Our  con- 
tention is  that  the  crime  in  the  present  case  was  com- 
pleted by  what  was  done  in  England,  and  that  the  whole 
of  the  acts  which  took  place  within  Scotland  were  those 
of  the  victim,  and  were  the  results  merely  of  the  acts 
perpetrated  in  England.  A  foreigner  is  amenable  to  the 
jurisdiction  of  this  Court ;  and — leaving  out  of  view  the 
foruTKh  deprehensionis,  which  does  not  occur  in  the 
present  case — ^the  reason  is  that  he,  whether  he  be  a 
foreigner  or  a  citizen,  lives  under  the  laws  of  Scotland 
and  receives  their  protection,  that  he  knows  them,  and 
is  alone  bound  by  them.  Here  the  accused  never  entered 
Scotland,  and  did  not  and  was  not  bound  to  know  the 
laws  of  Scotland.  A  man  is  not  bound  to  know  the  laws 
of  every  country  with  which  he  corresponds.  If  this  is 
held  to  be  a  crime  committed  in  Scotland,  and  a  foreigner 
can  be  apprehended  abroad  for  such  a  crime,  then  a 
British  subject  who,  in  writing  to  a  person  in  Russia, 
calls  the  Emperor  of  Russia  a  tyrant,  would  be  liable  to 
extradition  and  trial  according  to  the  laws  of  Russia,  if 
that  were  an  offence  there.  Or  if  a  Turk  in  Con- 
Btantinople  writes  to  a  Jew  in  Leith,  and  openly  abuses 
the  Athanasian  creed,  it  would  be  just  as  competent  to 
get  him  handed  over  to  us,  and  to  try  him  in  this  country, 
because  he  has  committed  what  constitutes  the  crime  of 
blasphemy  according  to  our  law.  There  is,  however,  no 
forum  delicti  where  the  panel  is  not  physically  present 
during  the  commission  of  at  least  some  part  of  the  crime. 
The  doctrine  of  constructive  presence  is  in  reality  adverse 
to  the  proposition  that  the  panel  can,  in  the  circumstances 
of  this  case,  be  tried  here,  and  it  derives  no  aid  from  the 
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1881.  rule  regarding  crimina  continua.  The  only  cases  that 
nITo.  were  contemplated  by  the  extradition  statutes  are  those 
Withe*r^  iu  which  thcrc  has  been  actual  presence  during  the  com- 
— ^^  mission  of  the  crime,  and  where  the  criminal  has  escaped 
jinoi7. '  *^d  fl^d  from  the  hcus  delicti.  Act  1612,  c.  2,  for  re- 
Faiaehood  ^landing  of  fugitives,  and  13th  Geo.  III.  c-  31,  see 
JVwid,  &C.  preamble,  also  section  4.  It  required  the  enactment  in 
that  sectiion  to  make  theft  a  continuous  crime,  and  gave 
jurisdiction  to  the  Courts  of  the  country  into  which 
stolen  goods  were  conveyed  and  found  in  the  possession 
of  the  thief — showing  that  the  legislature  regards 
criminal  jurisdiction  as  strictly  territorial,  and  to  apply 
only  where  the  panel  was  physically  present  within  the 
territory,  the  laws  of  which  he  knew  and  was  bound  to 
observe,  and  that  where  the  crime  is  not  from  its  nature 
continuous,  it  requires  a  special  enactment  to  make  it  so 
in  order  to  confer  jurisdiction.  In  the  case  of  Bradbury 
it  was  said  that  the  crime  charged  must  be  held  to  have 
been  committed  in  Scotland,  because  that  was  the  place 
where  the  person  injured  resided  and  where  the. crime 
had  its  effect :  but  that  is  untenable ;  the  place  wheie 
the  victim  resides  confers  no  jurisdiction  ;  and  the  effects 
of  some  crimes  are  often  widespread.  Could  it  be 
said  that  the  crime  committed  by  the  City  of  Glas- 
gow Bank  Directors  was  committed  and  could  be  tried 
in  every  place  where  its  effects  reached?  Even  in 
civil  cases,  where  it  is  supposed  to  be  the  duty  of  a 
judge  to  amplify  his  jurisdiction,  the  dctor  must  follow 
the  reuSj  and  the  same  also  is  the  case  in  regard 
to  quasi  delicts.  Crickton  v.  Rolib,  Feb.  9,  1860,  22 
D.,  728.  The  fact  that  the  crime  was  carried  out  and 
took  its  effect  in  Scotland  by  Muirhead  being  deceived 
and  induced  to  part  with  his  property  is  only  the  result 
of  the  crime,  and  does  not  confer  jurisdiction.  The 
intention  to  defraud  was  formed  in  England,  and  to 
constitute  the  crime  that  intention  must  be  carried  out 
by  some  overt  act.  That  is  done  by  the  writing  and 
posting  of  the  letter,  whereby  the  crime  is  completed, 
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when  it  is  followed  by  the  subsequent  appropriation  of  1881. 
the  goods,  and  all  these  acts  take  place  in  England.  Nr7o. 
When  the  letter  was  posted  the  matter  was  placed  beyond  Vither'^" 
the  panel's  control.  William  Jeffrey,  High  Court,  May  "^"^ 
16,  1842,  Broun,  vol.  i.  p.  337  ;  Daniel  TayUrr,  High  ^j^^^*' 
Court,  May  16,  1853,  Irv.,  voL  L  p.  230 ;  John  Smith,  Fabehood, 
High  Court,  Jan.  16,  1871,  Couper,  vol.  ii.  p.  1  ;  see  p.  ^"d.&c! 
8,  Justice-General's  opinion.  The  parting  with  the  goods 
and  their  delivery  to  the  railway  company  in  Scotland, 
although  forming  a  part  of,  cannot  be  said  to  constitute 
the  crime.  Such  delivery  is  not  a  constructive  delivery 
to  the  panel;  the  railway  company  cannot  be  said  to 
be  the  agent  of  the  panel ;  the  mode  of  conveyance  was 
selected  by  the  sender.  Where  the  wicked  intention  is, 
as  here,  localised,  the  result  of  the  crime,  viz.,  the  taking 
effect  of  the  deception  and  the  parting  with  the  goods, 
must  be  held,  in  a  question  of  jurisdiction,  to  draw  back 
to  the  locuLS  of  the  principal  acts,  viz.,  the  forming  of  the 
wicked  intent  and  the  carrying  out  of  that  intent  by  the 
writing  and  posting  of  the  letters,  and  these  being  in 
England  there  is  no  jurisdiction  to  try  in  Scotland. 
Where  a  person  in  Scotland  sends  a  swindling  letter 
to  a  tradesman  in  England,  and  in  consequence  of  it 
goods  are  sent  down  to  Scotland  and  delivered  to  the 
swindler  there,  it  has  been  held  that  criminal  courts  of 
Scotland  have  jurisdiction.  Thomas  Pavl  Macgregor, 
High  Courts  March  16,  1846,  Arkley,  p.  49.  Criminal 
jurisdiction  is  so  territorial  that  the  presumption  in  law  is 
that  there  is  jurisdiction  in  one  place  only,  viz.,  in  the  place 
where  the  acts  constituting  the  crime  were  committed. 
The  law  does  not  assume  that  the  criminal  may  be  tried 
in  two  places,  otherwise  the  accused  might  be  tried  twice. 
Upon  the  question  of  relevancy  it  was  argued — ^None 
of  the  facts  in  the  minor,  either  by  itself  or  taken  in 
connection  with  the  rest,  amount  to  falsehood,  fraud,  and 
wilful  imposition.  It  is  not  alleged  that  there  was  any 
falsehood  in  fact.  It  is  no  doubt  said  that  the  panel 
falsely  and  fraudulently  wrote  letters  with  false  and 
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1881.     fraudulent  printed  headings,  from  J.  T.  Witherington, 
noTto.     Commission  Salesman,  Blackburn  ;  but  there  is  no  aver- 
with^T*"  ment  in  the  minor  that  the  panel  was  not  a  commission 
"'^^^'^     salesman,  or  that  he  did  not  reside  in  Blackburn ;  and 
^^j^j^y^*^*  that  therefore  amounts  to  no  more  than  an  averment 
Falsehood,  ^^  ^^^  framing  of  a  fraudulent  scheme.     If  it  had  been 
Fraud,  &a  jjitended  to  found  upon  that  heading  as  a  statement  of 
a  falsehood  in  a  matter  of  fact,  the  indictment  should 
have  contained  an  averment  negativing  the  fact.    The 
case  of  Bradbury  is  not  an  authority  in  favour  of  the 
relevancy,  because  there  was  set  forth  in  the  indictment 
in  that  case,  as  Lord  Neaves  in  his  judgment  in  the  case 
points  out,  that  there  was  the  assumption  of  a  false  name 
libelled ;  he  called  himself  William  Broadbent,  and  that 
was  falsehood  in  fact,  and  not  merely,  as  is  the  case  in 
this  indictment,  a  falsehood  in  regard  to  a  future  inten- 
tion or  promise  to  pay.     In  the  case  of  James  Hall  and 
others,  High  Court,  July  25,  1849,  J.  Shaw,  p.  254,  the 
charge  did,  in  point  of  fact,  contain  a  misrepreeentation, 
because  there  was  stated  to  be  an  assumption  of  being 
the  firm  of  Henry  Hall  &  Company,  and  also  of  the 
firm  of  Stevenson  &  Company,  and  it  was  set  forth  in  the 
indictment  that  there  was  no  such  firm  as  Stevenson  k 
Company.    In  the  case  of  Thomas  Hall,  quoted,  Hume, 
vol  i.  p.  172,  decided  in  1788  upon  informations,  there 
was  also  libelled  a  falsehood  in  regard  to  an  existing  fact 
Innes,  A.D. — ^There  were  two  charges  in  that  case,  one 
at  common  law  of  obtaining  goods  on  fal.se  pretences,  and 
the  other  founded  upon  the  Act  30  Geo.  II.,  c.  24,  and 
the  informations  in  the  case  were  upon  the  special  point 
whether  the  statute  extended  to  Scotland.     The  Court, 
while  they  found  that  the  statute  did  not  extend  to 
Scotland,  sustained  the  common  law  charge. 

The  Court  intimated  that  no  answer  was  necessary  on 
the  question  of  relevancy. 

The  Solicitor  General  (Balfour). — ^Both  the  quea- 
tions  raised  have  been  authoritatively  settled.  Upon 
the  question  of  jurisdiction,  it  is  not  necessary  that  we 
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should  maintaiii  that  Scotland  is  the  only  forum.    It  may     1881. 
be  that  there  is  jurisdiction  in  the  English  Courts  as  well     noTto. 
as  in  the  Scotch  Courts.      But  the  point  has  been  settled  Vithe^^ 
in  this  country  by  the  cases  of  Bradbury  and  Allan  quoted.     "'^^°' 
See  also  Hume,  vol.  ii.,  p.  51.     The  case  of  Bradbury  ^^^tI*' 
shows  that  Scotland  is  a  loctis  delicti,  although  not  neces-  Faiaehood, 
sanly  the  only  locus.    And  these  cases  have  been  followed  *^*"^'  *^ 
ever  since.    Foulds,  an  Englishman,  was  tried  at  the  Glas- 
gow Christmas  Circuit  in  1872,  John  Irwin  Watson  at 
Glasgow  Autumn  Circuit,  1879,  and  George  Mackintosh 
in  the  High  Court  on  March  17, 1879,  all  of  them  for  the 
crime  of  falsehood,  fraud,  and  wilful  imposition,  and  they 
were  all  apprehended  in  England,  as  was  the  case  in  the 
reported  case  of  Allan,  without  any  objection  being  taken 
to  the  jurisdiction.  In  England  the  decisions  have  not  been 
vexy  uniform  upon  the  point.     The  law  there  is  atatutoiy. 
and   the  cases  that  have  occurred  are  constructions  of 
the  statutes.     But  the  objection  does  not  raise  a  question 
of  conflict  between  the  criminal  law  of  this  and  that  of 
the  sister  kingdom.     The  authorities  are  quite  clear  that 
if  the  crime  is  a  continuous  one,  and  part  bo  committed 
in  Scotland  and  part  in  England,  there  will  be  jurisdic- 
tion in  the  Scotch  Courts  ratione  delicti,  whether  the 
person  who  commits  it  is  an  Englishman  or  not  Although 
begun  in  England,  it  was  here  where  the  crime  in  the 
present  case  took  effect,  and  was  in  reality  perpetrated. 
It  was  only  when  the  letters  were  received  in  Scotland 
and  had  acted  upon  the  minds  of  the  receivers  that  the 
frauds  were  completed-     In  Scotland  the  deceit  imposes 
upon  the  victims.     There  also  the  goods  arc  parted  with 
by  being  handed  over  to  the  railway  company  and  so 
delivered,  and,  whatever  may  be  the  law  as  to  the  equit- 
able right  of  stoppage  in  transitu,  delivery  to  the  rail- 
way company  is  delivery  to  the  buyer.     Although  begun 
in  England,  the  crime  flows  by  the  hand  of  the  post- 
o£Gice  into  and  takes  its  effect  in  Scotland ;  and  the  post- 
office  is  just  the  hand  of  the  English  swindler.     So  that 
whether  the  crime  be  regarded  as  committed  entirely  in 
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1881.     Scotland,  or  as  a  continuous  crime  begun  in  England  and 
NoTo.     culminating  in  Scotland,  there  is,  we  contend,  juriadic- 

John  ThomaB  .  ■  .  •  t   7  *   .  • 

Wither,    tiou  ratiOTie  delicti. 

"'^°'         Lord  Justice-General. — The  crime  charged  in  the 
^j^^T^'  major  proposition  is  falsehood,  fraud,  and  wilful  imposi- 
Paiaehood,  tioiL     To  thc  constitutiou  of  this  offence  it  is  necessary 
Fraud,  Ac.  ^j^^^  ^j^^  accuscd  shall  have  (1)  made  fiilse  representa- 
tions;  (2)  for  the  fraudulent  purpose  of  cheating  the 
person  to  whom  they  are  made ;  and  (3)  to  the  effect  of 
obtaining  from  that  person  by  this  means  goods,  money, 
or  some  other  value  or  advantage,  without  any  return  or 
consideration,  to  the  profit  of  the  accused,  and  the  cor- 
responding injury  of  the  other  party.     In  the  first  chaige 
in  the  minor  proposition  the  prosecutor  alleges  (Ist)  that 
the  panel  wrote  a  letter  in  the  following  terms  to  Mr  C. 
Muirhead  of  Edinburgh : — *  Sir, — Enclosed  cheque,  value 
£25.     Forward  100  couple  rabbits,  100   brown  hares, 
and  small  hamper  of  grouse  ; '  (2d)  that  he  enclosed  in  the 
letter  a  cheque  for  £25  signed  by  him,  and  addressed  to 
the  Manchester  Joint  Stock  Bank  (Limited)  in  favour  of 
Muirhead ;  (3d)  that  the  letter  and  cheque  were  written 
at  Blackburn,  in  England,  and  transmitted  by  post  to 
Muirhead  at  Edinburgh ;  (4th)  that  the  paper  on  which 
the  letter  was  written  had  a  printed  heading  in  these 
terms — *  Memorandum—  From  J.  T.  Witherington,  com- 
mission salesman,  Blackburn ; '   and  that  this  printed 
heading  was  false  and  fraudulent,  by  which  statement,  in 
an  indictment  for  the  offence  with  which  we  are  dealing, 
nothing  else  can  be  meant  than  that  the  representation 
that  the  writer  of  the  letter  was  a  conmiission  salesman 
in  Blackburn  was  false  in  fiict,  and  made  for  a  firaudulent 
purpose  ;  (5th)  that  the  panel  did,  '  by  the  style,  terms, 
and  tenor  of  the  said  letter,  headed  as  aforesaid,  and  by 
the  said  cheque  or  order,  wickedly  and  feloniously,  fedsely, 
fraudulently,  and  wilfully,  represent  and  pretend  to  the 
said  James  Muirhead,  and  induce  him  to  believe,  that 
you  intended  to  purchase  from  him  rabbits,  hares,  and 
grouse^  at  the  price  or  to  the  value  of  £25 — that  you 
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were  a  person  of  good  credit,  carrying  on  business  as  a     1881. 
commission  salesman  in  Blackburn,  and  able  to  pay  the    noTo. 
said  price  or  value — that  the  said  bank  cheque  or  order  "^ViSlr^" 
was  equivalent  to  a  ready-money  payment — and  that  the    "'^°' 
same  would  be  honoured  on  its  being  presented  for  pay-  ^^^ 
ment  at  the  office  in  Manchester  of  the  said  bank ;  and  YaiaAood, 
this  you  did,  well  knowing,  and  the  fact  being,  that  you  *'**"^'  ^ 
had  no  adequate  funds  in  the  said  bank  to  meet  the  said 
check  or  order,  and  that  the  same  would  not  be  honoured, 
and  intending  to  defraud  the  said  James  Muirhead,  and  to 
obtain  from  him  rabbits,  hares,  and  grouse,  without  pay- 
ment therefor ; '  (6th)  that  Muirhead  being  deceived  by 
these  false  and  fraudulent  representations  and  pretences 
delivered  the  goods  ordered  in  the  letter  of  the  panel  to 
the  Caledonian  Bailway  Company  in  Edinburgh  for  the 
purpose  of  being  conveyed  to  the  panel  in  Blackburn ; 
(7th)  that  they  reached  Blackburn,  and  were  appropriiEited 
by  the  panel  to  his  own  use ;  (8th)  that  the  cheque  was 
lawfully  refused  by  the  Manchester  Bank,  i.e.,  refused 
because  there  were  not  funds  in  their  hands  belonging  to 
the  panel. 

The  other  charges  in  the  minor  proposition  are  libelled, 
mtUatis  mutandis,  in  the  same  way,  with  sUght  varia- 
tions, — ^that  is  to  say,  they  contain  all  the  same  elements 
of  false  and  fraudulent  representations  for  the  purpose  of 
cheating  the  person  addressed,  with  the  success  of  the 
imposture  and  obtaining  of  the  goods  without  paying  for 
them. 

It  appears  to  me  that  these  are  relevant  charges, 
because  they  answer  in  detail  the  definition  which 
I  haye  given  of  the  crime,  viz..  the  making  of  false 
representations  for  the  fraudulent  purpose  of  cheat- 
ing the  person  to  whom  they  are  addressed,  and  to  the 
eflFect  of  obtaining  by  this  means  the  goods  of  that 
person  without  paying  for  them,  to  the  profit  of  the 
panel  and  the  injury  of  the  party  imposed  on.  The  case 
chiefly  relied  on  by  the  panel's  counsel  was  that  of  Hall, 
tried  by  my  brother  Lord  Young  at  the  last  Perth  Circuit. 
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1871.  But  that  case  is  clearly  distiDguishable  from  the  present, 
NoTo.  for  it  was  not  there  alleged  in  the  minor  proposition  that 
Wither-  the  representations  made  in  the  panel's  letter  were  false 
"  in  fact.     He  represented  himself  as  being  a  merchant 

j^ne  17. '  and  commission  salesman,  with  an  office  in  one  part  of 
Falsehood,  Blackbum  and  a  residence  in  another,  and  no  part  of 
Fraud,  ic.  ^^^^^  statement  was  alleged  to  be  false.     WhUe  I  am  of 

opinion  that  the  minor  proposition  of  this  indictment  is 
relevant  in  each  of  its  charges,  I  must  not  be  supposed 
to  represent  it  as  a  well  drawn  indictment,  or  one  that 
ought  to  be  followed  in  practice.  On  the  contrary,  it 
seems  to  me  as  if  it  were  a  sort  of  experiment  to  discover 
how  far  a  prosecutor  may  go  in  looseness  and  want  of 
precision  without  becoming  absolutely  irrelevant 

The  objection  to  the  jurisdiction  of  this  Court  to  try 
the  panel  for  this  crime  raises  a  question  of  much  greater 
interest  and  importance.  But  this  question  has,  I  ap- 
prehend, been  settled  in  a  sense  adverse  to  the  panel's 
contention  by  two  decisions  of  this  Court — the  case  of 
Bradbury  in  1872,  and  the  case  of  Allan  in  1873,  both 
to  be  found  in  the  second  volume  of  Couper's  Reports. 

Under  ordinary  circumstances  I  should  have  thought 
it  enough  to  refer  to  these  authorities  as  a  sufficient 
ground  for  repelling  the  objection;  but  some  doubts 
having  been  suggested  as  to  the  soundness  of  these  judg- 
ments, and  a  full  Court  having  been  summoned  to  dis- 
pose of  the  objections  to  this  indictment,  it  would  hardly 
be  satisfactory  if  the  Judges  now  present  did  not  ex- 
pound the  principle  of  law  on  which  these  prior  judg- 
ments are  founded. 

The  objection  is  rested  on  these  considerations ;  that 
the  panel  is  an  Englishman;  that  the  only  &aud  or 
criminal  act  alleged  against  him  was  committed  in  Eng- 
land ;  that  he  never  was  in  Scotland,  and  is  not  subject 
to  the  criminal  law  or  to  the  jurisdiction  of  the  criminal 
Courts  of  Scotland ;  that  criminal  jurisdiction  does  not 
extend  extra  territorium,  and  that  the  true  foundation 
of  ordinary  criminal  jurisdiction  is  the  locics  delicti 
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The  argument  is  certainly  plausible,  and  there  is,  at     iggj^ 
first  sight,  something  startling  and  paradoxical  in  the    ^^^ 
proposition  that  a  man  may  commit  a  crime  in  a  place  *^^^^^^ 
in  which  he  was  never  personally  present.     The  pro-    "8^°- 
position  is  nevertheless  not  only  technically  or  construe-  ^^^??*' 
tively,  but  actually,  true ;  and  if  this  is  so,  then  the  Court 
of  the  territory  where  the  crime  was  committed,  and  where  Pra^  &c' 
the  panel  was  never  personally  present,  has  jurisdiction 
ratione  loci  delicti^  and  the  whole  argument  of  the  ob- 
jector falls. 

The  best  and  most  conclusive  example,  to  my  mind, 
in  support  of  the  truth  of  the  above  proposition,  is  the 
case  of  a  murder  by  poisoning,  which  takes  place  in 
Edinburgh,  while  the  murderer  is  domiciled  and  resident 
in  London,  and  never  was  in  Scotland.     The  manner  in 
which  the  murderer  accomplishes  his  purpose  is  to  send 
by  post,  or  otherwise,  to  his  victim  in  Edinburgh,  a 
packet  of  deadly  poison,  recommending  it  to  him  (know- 
ingly and  maliciously  for  the  purpose  of  accomplishing 
the  death)  as  a  salutary  medicine  fitted  to  cure  a  disease 
under  which  he  is  labouring.     If  the  victim  acts  on  the 
suggestion  and  swallows  the  poison  it  is  not  doubtful 
that  a  murder  has  been  committed  in  Edinburgh,  and 
that  the  murderer  was  in  London  all  the  while.     The 
species  facti  may  be  varied  by  supposing  that  the 
murderer  employs  an  innocent  agent  to  take  the  poison 
to  the  victim  in  Edinburgh,  and  persuade  him  to  swallow 
it  as  a  useful  and  potent  medicine.     The  result  is  the 
same— the  crime  is  committed  in  Edinburgh  by  a  man 
who  was  never  there.      Baron  Hume,   in  treating  of 
criminal  jurisdiction,  after  stating  that  this  Court  can 
never  sustain  its  own  jurisdiction  against  a  Scotchman, 
ratione  domicilii,  for  a  murder  or  other  crime  committed 
beyond  the  limits  of  Scotland,  proceeds  to  say — *  It  does 
not,  however,  follow  that  the  law  shall  apply  to  those 
oflFences  which  have  a  continuance  of  time  and  succession 
of  acts  whereof  part  may  happen  here  and  part  abroad. 
If  oae  compoee  L  print  a  UW  i.  England  a^d  eiredate 
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188L    it  here,  or  if  one  forge  a  deed  abroad  and  utter  it  here, 

NoTa     certainly  the  proper  Courts  for  the  trial  of  such  a  case 

Vith«r^  are  those  of  this  country,  since  it  is  here  that  the  main 

?__  act  is  done  which  completes  the  crime,  ....  nay,  more, 

^^^^'  it  may  be  plausibly  argued  that  he  shall  be  subjected  to 
Falsehood,  ^^^  Same  coursc  of  trial  who  shall  write  an  incendiary 
Fmud,  fto.  ig^jtgp  yj^  England,  and  put  it  into  a  course  of  conveyance, 
thence  by  means  of  which  it  is  received  by  the  person  to 
whom  it  is  addressed  in  Scotland.'  In  support  of  this 
latter  statement  the  learned  author  cites  a  case  which 
actually  occurred  in  1818. 

Mr  Alison,  in  his  Practice  of  the  Criminal  Law^  follow- 
ing the  earlier  authority,  says — *The  principle  applies 
to  one  who  writes  an  incendiary  letter  in  England  and 
sends  it  down,  whether  by  post  or  otherwise,  to  this 
country.  He  stands  in  the  same  position  with  one  who, 
standing  on  the  English  side  of  the  border,  discharges  a 
gun  at  a  man  on  the  Scotch  side,  and  no  reasonable 
doubt  can  be  entertained  of  the  competence  of  trying 
him  in  this  country,  where  his  crime  haa  taken  its 
destined  effect' 

To  shew  that  this  doctrine  is  not  peculiar  to  the  law 
of  Scotland  it  may  be  worth  while  to  advert  to  a  very 
good  example  in  support  of  the  general  proposition  which 
I  have  advanced,  stated  by  Mr  Justice  Story  (Conflict  of 
Laws,  sec.  625,  6),  as  having  occurred  in  the  Supreme 
Court  of  New  York.  A  citizen  of  Ohio  had  written 
what  is  called  a  fraudulent  paper  addressed  to  citizens  of 
New  York,  which  made  him  liable  to  punishment  as  for 
a  criminal  offence.  He  sent  the  paper  to  New  York  by 
an  innocent  agent,  and  it  was  there  published  and  the 
offence  there  completed.  'The  defendant  being  after- 
wards indicted  in  New  York  for  the  offence,  pleaded  that 
he  was  a  natural-bom  citizen  of  Ohio,  and  owed  allegiance 
to  that  state ;  that  he  had  never  been  within  the  state 
of  New  York,  and  that  the  firaudulent  paper  was  executed 
in  Ohio.  It  was  determined  that  this  was  no  answer  to 
the  indictment' 


VOL.  IV.]     AND  CIRCUIT  COUKTS  OF  JUSTICIAKY.  491 

In  all  the  examples  whicli  I  have  adduced  the  com-     1B81. 
mencement  of  the  criminal  action  is  in  one  country  and    nou 
the  completion  of  it  in  another.    But  in  most  of  these    Wither- 
cases  the  perpetrator^s  success  in  his  cidminal  object  is  — — - — 
necessary  to  complete  the  crime.     In  the  case  of  poisoners    jSkSlz*' 
there  would  have  been  no  murder  if  the  victim  had  not  Faiaehood, 
swallowed  the  poison,  and  in  the  cdse  of  incendiary  ^"'*^»*°- 
letters  there  would  have  been  no  completed  crime  if 
they  had  not  been  received  by  the  persons  to  whom  they 
were  addressed.     There  might,  no  doubt,  have  been  in 
either  case  an  attempt  to  commit  a  crime,  which  might 
have  been  criminally. punishable,  but  the  crime  intended 
would  not  have  been  effected. 

There  are  crimes  of  a  different  description  which  may 
be  fully  committed  without  the  criminal  succeeding  in 
the  object  for  which  he  commits  the  crime.  The  most 
obvious  of  these  are  forging  and  uttering.  If  a  man 
forges  a  bill  of  exchange  or  a  bank  cheque,  and  sends  it 
by  post  or  by  messenger  to  a  correspondent  for  the 
purpose  of  its  being  used  and  acted  on  as  genuine,  the 
crime  is  completed  as  soon  as  the  document  passes  out 
of  his  own  possession  or  control,  although  the  forger 
may  be  immediately  afterwards  detected,  and  no  one  is 
injured.  A  good  example  of  this  occurs  in  the  case  of 
Smith,  Couper,  voL  ii,  p.  1. 

Now,  the  question  of  jurisdiction  here  seems  to  me  to 
depend  on  whether  the  offence  charged  in  this  indict- 
ment belongs  to  the  former  or  the  latter  of  these 
descriptions  of  crime.  The  false  and  fraudulent  re- 
presentations are  contained  in  a  letter  written  in 
Blackburn.  But  the  writing  of  that  letter  was  not 
in  itself  a  criminal  act.  The  sending  of  the  letter 
to  Muirhead  and  its  receipt  by  him  would  still  fall 
short  of  constituting  the  crime  charged  It  is  the 
success  of  the  scheme  which  is  necessary  to  complete 
the  crime,  and  without  such  success  in  imposing  upon 
Muirhead  and  inducing  him  to"  send  the  goods  ordered 
there  would  be  no  ground  for  this  indictment     While, 
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1881.  therefore,  the  initiatory  act  of  writing  and  posting  the 
NoTto.  letter  takes  place  in  Blackburn,  every  other  step  in  the 
^withe^^  action  which  is  necessary  to  the  constitution  of  the 
.^°^°'  crime  takes  place  in  Edinburgh.  It  is  here  that  Muir- 
^^61^**  hesd  is  imposed  on  and  induced  to  believe  the  false  and 
Falsehood,  fraudulent  representations  of  the  panel ;  it  is  here  that 
Fraud,  &c.   j^^  ^^^  ^^  ^j^^  belief  so  fraudulently  created  and  delivers 

the  goods  in  Scotland  to  a  public  carrier,  who  is  thereby 
constituted  the  innocent  agent  of  the  panel  in  carrying 
out  the  fraudulent  scheme  to  its  completion.  When  the 
goods  were  delivered  to  the  carrier  they  passed  beyond 
the  control  of  Muirhead,  and  the  imposition  was  success- 
ful and  complete.  The  poison  contained  in  the  Blackburn 
letter  had  done  its  work.  For  these  reasons,  I  am  of 
opinion  that  Edinburgh  is  the  Iocils  delicti  in  the  present 
«  case,  just  as  much  as  if  the  panel  had  sent  either  an 

accomplice  or  an  innocent  agent  to  carry  out  his  fraudu- 
lent scheme  to  completion  in  Edinburgh. 

Lord  Justice-Clerk. — In  regard  to  both  questions 
which  have  been  argued  I  am  of  opinion  that  they  are 
both  foreclosed  by  authority,  and  ought  not  to  be  re- 
opened. As  regards  the  point  on  the  relevancy  which 
has  been  stated  regarding  the  effect  of  a  charge  of  obtain- 
ing goods  without  the  intention  of  paying  for  them,  or 
with  the  intention  of  not  paying  for  them,  I  am  of 
opinion  that  the  relevancy  of  such  a  charge  is  no  longer 
a  matter  of  question.  It  was  held  to  be  so,  late  in  the 
last  century,  and  the  judgment  in  the  case  oi  Hall,  re- 
ferred to  by  Baron  Hume,  has  been  followed  by  repeated 
subsequent  decisions,  and  has  been  followed  ever  since 
by  an  unbroken  chain  of  practice.  It  would,  I  think, 
be  of  the  worst  example,  and  could  only  detract  from 
the  stability  of  the  law  and  the  respect  due  to  our 
judgments,  if  a  point  settled  by  so  much  weight  of 
authority  were  considered  as  a  matter  of  controversy. 
On  the  other  question  also — ^that  of  our  jurisdiction  to 
try  this  question — I  adhere  to  the  views  expressed  by 
Lord  Neaves  in  the  case  of  Bradbury,  and  those  of 
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Lord  Ardmillan  in  the  case  of  Allan^  delivered  nine     1881. 
years  ago,  and  followed  in  numberless  cases  since.     But    n^To. 
in  addition  to  what  has  fallen  from  your  Lordship,  1    withe™** 
shall  say  a  word  or  two  on  the  ingenious  argument——^ 
submitted  to  us  from  the  bar,  the  ingenuity  and  ability    j^6  iT'' 
of  which  were  marked,  but  not  more  so  than  the  fallacies  Falsehood, 
on  which  it  was  built     As  a  question  of  international  ^^^^  ^^ 
jurisprudence  this  point  is  ruled  by  the  most  elementary 
rules.      Two   elements  axe  requisite  to   complete  the 
jurisdiction  of  any   criminal   Court,   and   these    must 
coincide.     The  crime  must  be  committed  within  the 
territory ;   and  the  Court  must  have  power  over  the 
person  of  the  criminal.     But  if  these  do  coincide,  no 
further  question  remains. 

As  to  the  first,  every  State  has  the  right  to  punish 
offences  committed  within  its  territory,  whatever  may 
be  the  nationality  or  residence  of  the  offender.  This  is, 
of  course,  the  fundamental  principle  of  civU  government, 
and  is  of  universal  application.  On  the  second,  it  may, 
no  doubt,  be  that  the  culprit  resides  beyond  the  terri- 
tory, and  so  beyond  the  executive  power  of  the  Court ; 
but  if  the  executive  authority  of  the  country  where  he 
resides  think  fit,  by  treaty  or  by  legislation,  to  come  in 
aid  of  the  authorities  in  the  locv^  delicti^  that  difficulty 
disappears,  and  if  so,  no  further  question  can  arise. 

Now,  here,  in  my  opinion,  the  crime  is  sufficiently 
alleged  in  the  indictment  to  have  been  committed  in 
Scotland.  It  is  said  that  the  trader  who  was  defrauded 
was  a  Scottish  trader ;  he  resided  in  Scotland ;  his  goods 
of  which  he  was  defrauded  were  in  Scotland,  and  he 
parted  with  them  in  Scotland  in  consequence  of  the 
fraudulent  representations  of  the  accused.  It  can  make 
no  difference  that  the  letters  which  led  to  the  fraud 
were  written  in  England.  They  were  intended  to  take 
effect,  and  did  take  effect  in  Scotland,  and  I  know  of  no 
privilege  which  an  Englishman  has  to  commit  offences 
in  Scotland  which  a  Scotchman  could  not  plead. 

As  to  the  power  of  this  Court  over  the  person  of  the 
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1881.     accused  there  is  no  question.     The  accused  sits  at  our 

nTTo.     bar.     He  is  not  said  to  be  there  illegally,  but,  on  the 

Wither^  contrary,  he  is  there  through  the  intervention  of  an  Act 

— — ^—  of  Parliament.     Both  elements  of  jurisdiction  therefore 

Higrh  Court,    •      j.i  • 

June  17.    m  this  casc  concur. 

Falsehood,  LoRD  Deas. — I  entirely  concur  with  both  your  Lord- 
*''*^'*^  ships  upon  this  important  question  of  jurisdiction,  if 
indeed  it  can  be  called  a  question  at  the  present  day, 
after  having  been  so  repeatedly  and  solemnly  decided. 
And  I  particularly  agree  with  the  observations  of  the 
Lord  Justice-Clerk  as  regards  the  question  of  relevancy, 
and  that  it  is  quite  enough  to  constitute  a  relevant 
charge  of  falsehood,  fraud,  and  wilful  imposition  to  set 
forth  that  a  panel,  in  pursuance  of  a  fraudulent  and 
felonious  scheme  to  obtain  the  goods  of  others  on  false 
pretences,  without  paying  or  intending  to  pay  for  the 
same,  passes  himself  ofif  as  a  bona  fide  purchaser,  and  so 
obtains  and  appropriates  the  goods  which  he  does  not 
pay  for,  and  which  he  all  along  intended  not  to  pay  for. 
Innumerable  indictments  framed  on  this  principle  appUc- 
able  to  varying  circumstances  have  been  sustained, 
sometimes  on  argument,  and  frequently  in  respect  the 
question  was  understood  by  the  bar  to  be  no  longer 
open.  It  is  not  essential,  in  order  to  form  a  precedent, 
that  an  indictment  should  have  been  objected  to  and  the 
objection  repelled.  It  is  the  duty  and  the  practice  of 
every  Judge  of  the  Court  of  Justiciary  to  examine  care- 
fully every  indictment,  whether  objected  to  or  not,  and 
to  find  it  irrelevant  if  it  be  so.  It  would  be  very 
remarkable  if  this  were  otherwise — ^if  some  parties  were 
to  be  carelessly  tried  and  convicted  for  alleged  crimes 
which  were  not  relevantly  libelled,  and  which  in  the 
case  of  others  similarly  indicted  were  dealt  with  as  no 
crimes  at  all.  That  has  never  been  the  practice  in  this 
coimtry.  Upon  the  long  and  elaborate  interlocutors  of 
relevancy  formerly  pronounced  a  great  part  of  our 
criminal  law  is  founded. 

As  regards  the  remark  made  that  a  charge  of  false- 
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hood,  fraud,  and  wilful  imposition  ought  to  specify,     1881. 
inter  alia,  what  the  particular  falsehood  was,  I  have  to    n^o. 
observe  that  a  false  representation  may  be,  and  very  Vithe^^ 
often  is,  just  as  plainly  made  by  the  mere  acts  done  as  — °^°' 
by  words   spoken.     For  instance,  I  tried  a  case  on  ^^^TJ^' 
Circuit  {The  Lord  Advocate  v.  Wilkie,  Inveraray,  April  pahehood, 
13,  1875,  Couper,  vol.  iiL  p.  102),  in  which  the  panel  ^^^'^ 
had  contrived  to  live  sumptuously,  for  how  long  I  do 
not  remember,  by  frequenting  a  succession  of  hotels  in 
different  localities,  and  without  paying  any  bills  at  any 
of  them,  walking  out  on  some  sUght  pretence,  saying  he 
meant  to  return  immediately,  or  very  shortly,  but  never 
doing  so.     The  false  representation  here  consisted  solely 
in  assuming  the  manner  and  appearance  of  a  bona  fide 
customer.     The  case  was  keenly  defended,  but  the  jury, 
having  the  whole  circumstances  before  them,  had  no 
difficulty  in  finding  him  guilty  as  Ubelled. 

As  regards  the  question  of  jurisdiction  which  has  been 
of  new  debated  in  this  case  of  Witheringtony  it  is  just 
as  little  open  as  the  question  of  relevancy  to  which  I 
have  just  alluded.  Both  points  were  involved  in  the 
indictment  now  lying  on  the  bench  against  John  Irwin 
Watson,  who  was  tried  before  me  at  Glasgow  in  Sep- 
tember 1879.  Watson  resided  in  Liverpool,  where  he 
was  apprehended  and  brought  to  Scotland  to  answer  to 
the  charges  against  him.  The  indictment  set  forth  in 
the  major  proposition  that  ^  falsehood,  fraud,  and  wilfrd 
imposition  is  a  crime  of  an  heinous  nature,  and  severely 
pimishable :  yet  true  it  is  and  of  verity  that  you,  the 
said  John  Irwin  Watson,  are  guilty  of  the  said  crime, 
actor  or  art  and  part :  in  so  far  as  you,  having  formed 
a  fraudulent  and  felonious  scheme  for  the  purpose  of 
obtaining  the  goods  of  others,  and  applying  the  same  to 
your  own  uses  and  purposes,  without  paying  or  intend- 
ing to  pay  therefor,  you,  the  said  John  Irwin  Watson, 
did,  in  pursuance  of  the  said  fraudulent  scheme  (1),  on 
or  about  the  10th  day  of  September  1878,  in  or  near 
Lower  Breck  Road,  Annfield,  Liverpool,  or  at  some  other 
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1881.     place  in  Liverpool  to  the  prosecutor  unknown,  wickedly 

NoTo.     and  feloniously,  falsely  and  fraudulently,  write  or  cause 

withe^  or  procure  to  be  written  and  transmitted  by  post,  a 

'     "*     letter  bearing  the  subscription  "  D.  Fisher,"  or  a  similar 

^f^?v^'  subscription,  addressed  to  Robert  Robin,  wine  and  spirit 

FaiMhood,  iii^rchant,  62  Argyle  Street,  Glasgow,  in  the  following 

Fraud,  Ice:  ^^  simUar  terms  :— "  10/9/78— Dear  Mr  Robin,— Since 

leaving  Glasgow  I  can't  get  any  whisky  here  as  I  like. 

Please  send  me  two  galk.  of  your  very  best  per  rail. 

Cheque  on  receipt — Truly  yours,  D.  Fisher,"' — which 

letter  was  duly  received  in  course  of  post  by  the  person 

to  whom  it  was  addressed,  and  the  whisky  forwarded 

by  rail  accordingly,  and  delivery  obtained  by  the  panel 

at  the  offices  of  the  Globe  Parcels  Express  Company  in 

North  St  John  Street,  Liverpool,  on  1 2th  September 

1878,  and  fraudulently  appropriated  by  the  panel  to  his 

own  uses  and  purposes,  '  and  you  have  not  paid  and  did 

not  intend  to  pay  for  the  said  goods/  and  the  owner  had 

thereby  been  defrauded  by  the  panel. 

The  indictment  contained  thirteen  other  charges  of  a 
similar  nature,  all  of  them,  with  few  exceptions,  appUc- 
able  to  whisky,  from  January  1878  to  January  1879 
inclusive.  The  panel  ultimately  pleaded  guilty  to  nine 
of  these  charges,  and  received  sentence  of  three  years' 
penal  servitude. 

I  had  the  High  Court  cases  of  Bradbury  and  Allan  to 
guide  me,  and  it  never  occurred  to  me  that  I  could  do 
otherwise  than  follow  these  cases,  even  if  I  had  had  doubts 
of  the  principles  involved  in  the  judgments,  as  I  had 
none. 

Lord  Mube. — I  am  of  the  same  opinion  on  both 
points.  The  questions  are  important,  but  I  cannot  say 
that  I  have  felt  any  difficulty  on  either  of  them. 

As  regards  the  relevancy  of  the  indictment,  that  is,  I 
think,  clear,  even  according  to  the  strictest  rules  of  law 
which  have  been  applied  in  dealing  with  crijnes  of  this 
description.  For  it  contains  in  the  minor  proposition,  as 
I  read  it,  the  three  leading  constituent  elements  of  the 
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crime  of  '  falsehood^  frauds  and  wilful  imposition.'    There     1881. 
is  a  distinct  allegation  (1)  of  the  assumption  of  a  false    nTTo. 
character;    (2)  of  the  fraudulent  use  of  the  letter  or  ^wither- 
letters  in  which  that  false  character  was  assumed  ;  and    "^^^ 
(3)  of  the  successful  imposition  on  the  parties  to  whom  ^meiz* 
the  letters  were  addressed,  whereby  the  panel  obtained  Falsehood, 
deUvery  of  goods,  which  he  appropriated  to  his  own  uses  ^**^^^'  **" 
and  purposes,  without  having  paid,  and  without  having 
had  any  intention  of  paying  therefor.    These  points  being 
established  in  evidence,  I  cannot  doubt  that  the  panel 
must  be  held  guilty  of  the  crime  charged  in  the  major 
proposition  of  the  indictment. 

The  question  of  jurisdiction  I  consider  settled  by 
decision,  and  now  no  longer  open.  It  was  deliberately  so 
settled  in  this  Court,  in  the  cases  of  Bradbury  and  of 
AUan^  to  which  your  Iiordships  have  referred ;  and  if  the 
records  of  the  Court  were  carefully  examined  I  have  no 
doubt  that  a  course  of  practice  would  be  disclosed  in 
which  parties  charged  with  committing  the  crime  of 
falsehood,  fraud,  and  wilful  imposition,  in  circumstances 
substantially  similar  to  those  which  are  here  libelled, — 
viz.,  of  the  crime  being  conceived  or  planned  in  England 
by  parties  residing  there,  but  perpetrated  or  completed  in 
Scotland, — ^have  been  tried  and  convicted  here.  But  even 
if  the  question  were  open  I  should  have  had  no  difficulty 
in  concurring.  The  authority  of  the  leading  writers  on 
criminal  law  and  on  the  sources  of  criminal  jurisdiction 
in  Scotland  to  which  your  Lordship  in  the  chair  has  re- 
ferred are  clear  upon  the  subject,  and  seem  to  me  con- 
clusive of  the  question.  And  the  illustrations  given 
appear  to  me  to  proceed  upon  a  fair  application  of  the 
principles  upon  which  the  doctrine  of  crimen  continuum 
is  based.  Because  while  the  crime  is  here  charged  as 
having  been  conceived  in  England,  it  was  substantially 
perpetrated  in  Scotland.  This  vras,  I  think,  very  clearly 
brought  out  in  the  few  observations  which  fell  from  the 
Solicitor-General  on  this  point,  when  he  said  that  the 
imposition  was  not  effected  till  the  letter  reached  the 
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1881.     person  to  whom  it  was  written  and  addressed  in  Edin- 
N^Ta     l>^irgh.     It  was  in  Scotland,  therefore,  that  the  party  ad- 

^^w^^^  dressed  was  deceived  and  imposed  upon,  and  it  was  in 
^"g**^"-     Scotland  that  he  parted  with  his  gooda    And  these  facts 

ffi^ooort,  being  so  averred,  Scotland  is,  I  think,  a  locus  the  Courta 

Falsehood    ^^  which  havc  jurisdiction  to  try  the  case. 

Fraud,  Ac!  LoRD  Craighill. — I  concuT.  Both  questions  are,  I 
think,  foreclosed  by  authority,  and  the  objection  against 
relevancy  is  foreclosed  not  only  by  the  recent  cases  of 
Bradbury  and  Allan,  but  also  by  the  case  of  James  HaU 
in  1849,  and  the  still  earlier  case  of  Thomas  Hall  decided 
in  1789,  the  circumstances  of  which  are  mentioned  in 
pp.  172-73  of  the  first  volume  of  Hume's  (Commentaries. 
These  cases,  and  the  practice  which  has  followed  upon 
them,  leave  no  doubt  as  to  the  law.  The  question  as  to 
jurisdiction  is,  as  1  have  said,  also  foreclosed,  inasmuch 
as  it  was  expressly  decided  in  the  cases  of  Bradbury  and 
Allan  already  mentioned. 

Even,  however,  if  there  had  been  no  previous  decisions 
to  guide  us,  I  should  have  come,  without  any  difiiculty, 
to  the  conclusion  that  neither  objection  could  be  sus- 
tained. It  is  not  doubtful,  in  my  opinion,  that  the 
allegations  in  the  minor  support  the  major  proposition  of 
this  indictment,  nor  that  if  these  averments  are  true,  an 
offence  was  committed  in  Scotland.  That  being  so,  we 
must  have  jurisdiction  over  the  criminal,  whoever  he  may 
be,  or  wherever  he  was  at  the  time  the  offence  was  com- 
mitted. If,  indeed,  it  was  the  law  of  Scotland  that, 
though  a  crime  was  committed,  the  person  committing  it 
could  not  be  held  answerable  unless  he  was  at  the  time 
upon  the  spot,  an  objection  against  jurisdiction  in  this 
case  would  have  been  formidable,  seeing  that  the  accused 
remained  in  England  doing  what  was  done  through  the 
intervention  of  others.  Once  grant,  however,  that  a  per- 
son may  be  guilty  of  a  crime,  although  not  personally  on 
the  spot  when  it  was  committed,  and  the  unsoundness  of 
the  objection  must  also  be  conceded.  For  it  cannot  be 
that  the  Courts  in  Scotland  are  not  entitled  to  try  those 
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who  are  guilty  of  crimes  committed  in  Scotland ;  and     1881. 
that  there  may  be  accession  without  personal  presence  is    noTto. 
shewn  by  what  has  occurred  in  many  departments  of  the  Vtth^T** 
criminal  law,  notoriously  in  the  case  of  persons  who— ^1?— - 
through  another  utter  a  forged  writing  or  utter  base  coin,    j^  17!*' 
Nay,  a  person  may  even  be  art  and  part  in  the  commis-'  Falsehood, 
sion  of  theft  though  personally  far  away  at  the  time  from  ^^"^*  *°' 
the  scene  of  depredation,  and  even  ignorant  of  the  par- 
ticular offence  which  was  in  contemplation.    These  things 
are  proved  by  the  practice  of  this  Court.     Cases  as  to 
uttering  I  think  it  unnecessary  to  cite ;  but  as  accession 
without  personal  pre^nce  in  the  commission  of  theft  is 
of  less  frequent  occurrence,  I  recite  three  of  the  cases 
by  which  the  law  upon  this    subject   is    illustrated. 
These  are  the  case  of  Walker,  the  date  of  which  is 
1801,  the  case  of   Wrighty  in  1802,  and  the  case  of 
Wilson    V.    Mdcdonaldy    in    1818.      The    two    first 
are  referred   to  and   commented   on    by  Mr  Burnett 
in  his  treatise  on  the  Criminal    Law,   pp.    275   and 
555,  and  all  three  are  set  forth  in  the  notes  upon  p. 
1 1 6  of  the  first  volume  of  the  Commentaries  of  Baron 
Hume. 

Lord  Adam. — I  concur. 

The  objections  were  accordingly  repelled,  and  the 
usual  interlocutor  finding  the  libel  relevant  was  pro- 
nounced. 

The  panel  was  tried  before  the  Lord  Justice-Clerk  on 
4th  July  1881.  He  pleaded  not  guilty,  and  after  evidence 
had  been  led  his  Lordship  in  charging  the  jury  said — 
*  The  main  element  in  the  charge,  and  the  principal  upon 
which  its  criminal  character  depends  is,  that  when  the 
order  was  given  the  man  who  gave  it  did  not  intend  to 
pay  for  the  goods.  This  of  course  means  something 
quite,  different  from  an  allegation  that  the  customer 
could  not  pay,  or  that  it  was  doubtful  whether  he  could 
pay  or  not,  and  that  he  ought  to  have  known  he  could 
not  pay.  Such  things  belong  to  a  class  of  cases  to  which 
entirely  different  rules  apply.     An  honest  man  will  not 
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1881.     of  course  order  goods  from  a  dealer  unless  he  knows,  or 
KoTa     has  the  best  reason  to  believe,  that  he  can  pay  for  them ; 
Wither-    but  men  are  sangume,  or  careless,  or  speculative,  and 
"^^^     may  be  unable  to  pay  when  the  day  of  reckoning  comes 
^^jSii'iT^  round,  although  quite  honest  in  their  intention  to  fulfil 
FaiMhood,  their  obligation.     But  the  accusation  against  the  prisoner 
^^*^'  *°'  is  that  he  committed  a  crime  well  known  to  the  law,  and 
of  the  deepest  moment  to  the  commercial  community, 
not  turning  on  inability  to  pay,  but  solely  on  the  inten- 
tion not  to  pay.    The  line  of  distinction  is  quite  broad 
and  clear,  and  it  is  as  good  and  certain  law  as  it  is  com- 
mon sense.     The  question  for  you  is  whether  it  is  proved 
that  when  these  orders  were  sent  the  prisoner  had  re- 
solved not  to  pay ;  and  that  entirely  depends  on  the 
impression  which  the  evidence  has  made  on  your  minds/ 
The  jury  returned  a  verdict  unanimously  finding  the 
panel  guilty  of  the  first  and  second  charges  as  libelled, 
finding  the  fourth  charge  not  proven,  and  finding  him 
not  guilty  of  the  third  and  fifth  charges ;  and  the  foUow- 
ing  day  (5th  July  1881)  sentence  of  twelve  months'  im- 
prisonment was  pronounced. 

Agent  for  the  Crown—CHAB.  Mobtov,  W.S. 
Agent  for  the  Panel— T.  M*Nauoht,  &S.C. 


Present,  ^R^w 

The  Lord  Justiob-Obnkbau       >C?j:i?^ 
The  Lord  Justiob-Cuerk. 

LoRDB  Dras,  Mure,  CRAiGHnij^  and  Adam. 
jftER  Majkstt'b  ABYOOAXK^Sol.'Oen.  {Balfour)  and  Rudherfmd,  A.D. 

AGAINST 

John  Hall — Jameson  and  Sym. 

Dbsbrtion  ov  Dirt  simpUdter  bt  thr  Court — ^Dbbrrtiok  of  'Dvapo 
loco  d  tempore — Pubuo  Probroutor,  Motion  Bt,  To  Dbsxrt  Dm 
— RxiNDioTiNo  FOR  Sajib  Offenor. — Indiotmbnt — ^Rblivakct— 
Jurisdiction — Locue  delicti — ^Fraudulrntlt  Ordrrino  Goodb  ox 
Falbr  Prstbnobs-— Falsbhood,  Fraud,  and  Wilful  Impobition 
— Enqushm AN — ^A  criminal  libel  having  been  found  not  zelevant 
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at  a  Circuit  Courty  the  Advocate-Depute  moved  the  Court  to  desert  1881. 
the  diet  fro  loco  et  tempore^  and  the  Court  refused,  and  dismissed  ii^i 
the  panel  from  the  Bar.     Held  upon  an  objection  taken  to  the  JohnHoU. 


competency  of  the  prosecutor  proceeding  before  the  High  Court  High  Court, 
upon  a  new  libel,  that  he  was  not  barred  by  the  previous  proceedings  ^^^^^  i 

against  the  paneL     But  observed  that  when  the  diet  is  deserted 

simpliciier  on  the  motion  of  the  prosecutor,  he  is  barred  from  taking  Yn,vd  && 
further  proceedings  against  that  panel  for  the  same  o£fence. 

John  Hall,  prisoner  in  the  prison  of  Cupar,  was  charged 
on  25th  March  1881,  at  the  Circuit  Court  at  Perth,  before 
Lord  Young,  with  the  crime  of  falsehood,  fraud,  and 
wilful  imposition.      (See  report  of  the  case  at  page  438). 

The  record  of  the  Court  bears — '  John  HaU  (falsehood, 
fraud,  and  wilful  imposition).  Objections  having  been 
stated  to  the  relevancy  of  the  libel  by  Mr  Jameson  on 
behalf  of  the  panel,  Lord  Young  finds  the  libel  not  rele- 
vant.' '  G.  Young.' 

'  The  Court  dismissed  the  panel  from  the  Bar. 

'  iENEAS  M'BbAN.' 

Hall  was  re-apprehended  imder  a  new  warrant  after 
being  at  large  for  some  time,  and  was  again  indicted  for 
the  same  offence  before  the  High  Court,  alterations 
having  been  made  on  the  indictment  to  meet  the  objec- 

The  following  was  the  first  count  in  the  indictment 
before  the  High  Court  The  words  printed  in  italics  and 
within  parentheses  were  not  in  the  similar  count  in  the 
indictment  before  the  Circuit  Court 

In  so  pab  as,  you  having  formed  a  fraudulent  and  felonious 
scheme  for  the  purpose  of  obtaining  the  goods  of  others  on  Mse  pre- 
tences, and  appropriating  and  applying  the  same  to  your  own  uses 
and  purposes,  without  paying  or  intending  to  pay  therefor,  you  the 
said  John  HaU  did,  in  pursuance  of  the  said  fraudulent  and  felonious 
scheme  (1),  on  or  about  the  16th  day  of  November  ISSO,  in  or  near 
Four  Lane  Ends,  or  in  or  near  Gregson  Lane,  in  or  near  Blackburn, 
Lancashire,  or  at  some  other  place  in  or  near  Blackburn  aforesaid  to 
the  prosecutor  unknown,  wickedly  and  feloniously,  falsely  and  fraudu- 
lently, write  {and  iransmit)^  or  cause  or  procure  to  be  written  and 
transmitted  by  post,  a  letter  or  memorandum,  (with  a  printed  heading 
cofiiaining,  inter  alia,  your  description  and  address,  and)  bearing  the 
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1881.      Bubacription  *  John  Hall/  or  a  similar  subscriptioiiy  addressed  to  'The 

"— r.       Station  Master,  Largo,  Fife,'  all  in  the  following  or  similar  terms  :— 

JohnHkD.   'Memorandum — '  16^  l^ov.  18S0,  From  John  Hall,  Merchant  aud 

High  Court   Commission  Salesman,  Office — Gr^;8on  Lane,  Blackburn — Residence : 

j^e  16  '  —34  Four  Lane  Ends,  Established  1847,'  *  To  The  Station  Master, 

^      Largo,*  Fife.' — '  Sir,  Will  you  have  the  kindness  to  fiBkyour  me  with 


Fra!i^^  the  names  and  addresses  of  your  principal  potato  merchants  and 
growers — also  game  and  rabbit  dealers.  I  am  largely  engaged  in  this 
branch  of  business  and  anxious  to  open  a  trade  in  your  neighbourhood 
Trusting  to  be  favoured  with  your  reply  by  return — ^Youis  truly, 
John  Hall,'  which  letter  or  memorandum  above  libelled  was  duly  re- 
ceived in  course  of  post,  or  shortly  thereafter,  by  William  Strang, 
then  and  now  or  lately  station  master  at  the  Largo  Station  of  the 
North  British  Railway,  in  the  County  of  Fife  ]  and  the  said  William 
Strang  having  replied  to  the  letter  or  memorandum  above  libelled,  by 
a  letter  transmitted  by  post  to  you,  in  the  following  or  similar  terms : 
— '  Largo  Station  Nov.  19^  1880,  Mr  Hall  Gregson  Lane  Blackbam 
Dear  Sir — I  have  yours  of  16^  inst  to  hand,  and  have  to  inform  you 
we  are  only  possessed  of  one  potatoe  Merchant  here,  namely  Thos 
Buttercase,  Largo,  Fife, — Could  you  not  send  on  your  prices  and 
terms  and  I  will  be  very  happy  to  do  a  little  in  the  potatoe  line  my- 
self hoping  to  hear  from  you  early  I  remain  Yours  Resp*^  W™  Strang,' 
which  letter  last  above  libelled  having  been  duly  received  in  course 
of  post,  or  shortly  thereafter,  by  you  the  said  John  Hall,  or  by  some 
person  or  persons  acting  in  concert  with  you  to  the  prosecutor 
unknown,  you,  in  further  pursuance  of  your  said  fraudulent  and 
felonious  scheme,  did,  on  or  about  the  22d  day  of  November  1880, 
in  or  near  Four  Lane  Ends,  or  in  or  near  Gregson  Lane  aforesaid,  or 
at  some  other  place  in  or  near  Blackburn  aforesaid  to  the  prosecutor 
unknown,  wickedly  and  feloniously,  falsely  and  fraudulently,  write 
(and  iraTismit),  or  cause  or  procure  to  be  written  and  transmitted  by 
post,  a  letter  or  memorandum,  {printed  and  tmiien  as  afortsaid  and) 
bearing  the  subscription  '  John  Hall,'  or  a  similar  subscription,  ad- 
dressed to  the  said  William  Strang,  {Largo,  Fife,  his  name  being 
therein  spelled  *  W^  Strong,*  all)  in  the  following  or  similar  terms  :— 

'  Memorandum, 

•  22°d  Nov.  1880. 


•  From  John  Hall 

'  Merchant  &  Commission  Sales- 
man 
'  Office  Gregson  Lane  Blackburn 
'  Residence  34  Four  Lane  Ends 

Established  1847. 


«  To  Mr  Win.  Strong 
'  Largo 
'Fife.' 


*  Dear  Sir, — I  am  obliged  by  your  reply  to  my  letter.     Champioiu 
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are  worth  £3,  58.  per  ton — Regents  £3|  158.  per  ton — ^Victorias  £4      1881. 
per  ton,  I  will  give  these  prices  for  them  put  on  at  year  station — ^to  be        — r. 
good  sound  potatoes.     My  terms  for  cash  payments  is  either  weekly  John  HaU. 
or  as  you  load  them.     I  shall  be  glad  to  hear  from  you. — Yours  truly,  "HichCtourL 
John  Hall/  which  letter  or  memorandum  last  above  libelled  was  duly     June  15 

reoeiyed  in  course  of  post,  or  shortly  thereafter,  by  the  said  William 

Strang  (to  which  he  replied  by  a  letter  transmitted  by  poet  to  you,  in  I^'jf^^ 
the  following  or  similar  terms  i — ^  Largo  Station,  Nov.  25,  1880.     J. 
HaU,  Bladcburn,  Dear  Sir,  I  have  yours  of  22d  inst,  and  as  weekly 
payments  will  suit  me  best,  will  accept  weekly  payments — Tours  truly, 
W,  Strang,'  which  letter  last  above  libelled  was  didy  received  in  course 
of  post,  or  shortly  thereafter,  by  you,  the  said  John  Hall)  ;  and  you  the 
said  John  Hall  did,  by  the  style,  terms,  and  tenor  of  said  letters  or 
memoranda  {printed  and  written  as  aforesaid),  transmitted  or  caused  to 
be  transmitted  by  you  as  above  libelled  to  the  said  William  Strang, 
wickedly  and  feloniously,  falsely,  fraudulently,  and  wilfully,  represent 
and  pretend  to  the  said  William  Strang^  {that  you  were  a  merchant 
and  commission  salesman,  largely  engaged  in  and  carrying  on  bona  fide 
business  as  a  merchant  and  commission  salesman  in  Blackburn,  when  in 
truth  you  u^ere  not  engaged  in  or  carrying  on  any  such  business,  and  did 
thereby  impose  on  and  deceive  the  said  WUliam  Strang,  and  induce  him 
to  believe  thai  you  were  a  bona  fide  trader,  carrying  on  large  and  bona 
fide  business  in  Blackburn,  and  that  you  would  make  ca^  payments  for 
the  said  potatoes,  either  weekly,  or  as  the  said  fFiUiam  Strang  should 
load  them)  ;  and  the  said  William  Strang,  on  the  faith  of  the  said  false 
and  fraudulent  representations,  did,  on  or  about  tHe  25th  day  of  No- 
vember 1880,  at  or  near  the  Largo  station  of  the  North  British  Rail- 
way Company,  at  or  near  Large  aforesaid,  deliver,  or  cause  to  be  de- 
livered to  said  company,  for  conveyance  to  you  at  your  address  above 
libelled,  in  or  near  Blackburn  aforesaid,  or  a  similar  address,  four  tons 
and  one  hundredweight  or  thereby  of  potatoes,  of  the  value  of  thirteen 
pounds  three  shillings  and  sixpence  sterling  or  thereby,  the  property 
or  in  the  lawful  possession  of  the  said  William  Strang ;  and  the  said 
potatoes  were  accordingly  thereafter  conveyed  to  you,  and  were  de- 
livered to  you  at  the  railway  station  of  the  Lancashire  and  Yorkshire 
Railway  Company  at  or  near  Blackburn  aforesaid,  on  or  about  the 
27th  day  of  November  1880,  and  the  said  potatoes  were  fraudulently 
received  and  appropriated  by  you  to  your  own  uses  and  purposes,  and 

^  llie  indictment  before  the  circuit  court  included  the  name  of  Robert 
Strang,  the  father  of  William  Strang,  as  having  been  aUo  deceived, 
and  set  forth  here — '  and  induce  him  and  the  said  Robert  Strang,  or 
one  or  other  of  them,  to  believe  that  you  intended  to  become  a  bona 
fide  purchaser  of  potatoes,  and  would  pay  the  price  thereof  weekly 
or  as  said  potatoes  were  loaded,  or  on  delivery,  or  on  demand,  or 
shortly  thereafter.' 
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1881.      you  have  not  paid,  and  did  not  intend  to  pay,  for  the  said  potatoes, 

— r       {and  in  particuTar  did  not  intend  to  pay  for  the  same  by  cash  paymentSt 

John  UalL    eitJier  weekly  or  as  they  were  loaded,)  and  the  said  William  Strang  has 


Hig] 
Ji 


h  Court,  *^^^  ^®^  defrauded  by  you :  Likeas  (2),  &c, 


uno  lA 


"^*^^y^  On  13th  June  objections  were  taken  before  a  full 
|5^*j**^'  Bench  of  the  High  Court  to  the  jurisdiction  of  the 
Court.  These  were  identical  with  those  taken  in  the 
case  of  Witherington  (see  p.  480),  and  the  judgment  of 
the  Court  pronounced  in  that  case  on  I7th  June  ruled 
the  questions  of  jurisdiction  raised  in  this  the  case  of 
Hall.  The  objection  of  want  of  jurisdiction  was  there- 
fore repelled.  Counsel  for  the  panel  thereupon  took  the 
further  objection  that  the  panel  having  been  dismissed 
from  the  bar  at  the  Circuit  Court  by  the  presiding 
Judge,  no  further  proceedings  were  competent  for  the 
same  oflTences  as  were  libelled  in  the  first  indictment 

Sym  for  the  panel. — I  object  to  the  panel  being  called 
upon  to  plead  to  the  present  indictment,  on  the  ground 
that  in  the  previous  prosecution,  in  which  the  panel  was 
brought  before  the  Circuit  Court  at  Perth,  the  Ad  vocate- 
Depute,  after  the  indictment  had  been  found  irrelevant, 
moved  the  Court  to  desert  the  diet  pro  loco  et  tempore, 
plainly  Math  the  view  of  bringing  a  new  libel  against  the 
accused.  That  motion  the  Court  refused,  and  the  record 
bears  that  the  panel  was  dismissed  from  the  bar.  The 
question  is,  What  is  the  effect  of  that  refusal  ?  In  con- 
sidering this  question,  it  has,  first  of  all,  to  be  borne  in 
mind  that  it  is  settled  law  (1)  that  the  calling  of  the 
diet  is  the  act  of  the  Court ;  and  (2)  that  the  granting 
or  refusing  of  the  motion  for  a  desertion  pi^o  loco  et  tem- 
pore is  always  in  the  option  of  the  Court  As  the 
motion  of  the  prosecutor  to  that  effect  is  usually  granted, 
the  present  point  can  seldom  arise ;  but  there  can  be  no 
doubt  that  the  power  of  the  Court  exists,  and  has  been 
on  various  occasions  used.  Hume,  vol.  ii.  pp.  275, 
276 ;  Hannah  M'Aiamney,  Dundee,  Apr.  6,  1867, 
Irvine,  vol.  v.  p.  363  ;  John  Boss  and  others,  Glasgow, 
May  5,  1848,  Arkley,  481.      If  the  prosecutor,  instead 
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of  making  that  motion^  move  for  a  desertion  svm/plicitei\  1881. 
he  cannot  thereafter  indict  for  the  same  oflfence.  Hume,  nT?!. 
vol.  ii.  p.  277.     We  contend  that  the  result  of  the  re- 


fusal by  the  Court  at  Perth  to  allow  the  limited  and  quali-    ^une  i^* 
fied  desertion  for  which  the  prosecutor  moved,  and  of  the  '^^  ^^^  *' 
desertion  of  the  diet  simpliciter.  which  the  dismissal  of  the  pij!?^' 
panel  from  the  bar  plaiSy  implies,  is  that  in  like  mamier         ' 
no  new  prosecution  can  be  raised.     This  contention  does 
not  imply  that  in  all  cases  where  the  diet  is  deserted  sim- 
plidtei'  there  can  be  no  new  prosecution.     That  is  not 
maintained.     Hume,  vol.  ii  p.  277.     The  present  ques- 
tion was  considered  in  a  kindred  case  where  this  whole 
matter  was  maturely  considered,  although  this  precise 
point  did  not  require  to  be  determined.  Edward  Tabram^ 
High  Court,  May  23,  1872;    Couper,  vol  ii.   p,  259. 
In  that  case.  Lord  Ardmillan,  with  reference  to  a  doubt  ex-  . 
pressed  by  Lord  Deas,  put  this  very  point,  and  gave  it  as 
his  opinion  that  a  new  prosecution  could  not  be  raised. 
What  is  it  that  the  prosecutor  could  have  done  other 
than  he  has  done  if  his  motion  had  been  granted,  and 
not  refused  ?     Had  it  been  granted,  he  would  have  done 
exactly  what  he  has  done  here — raised  a  new  libel  in 
amended  form.     The  same  consequence  cannot,  we  con- 
tend, foUow  from  his  motion  being  refused.     Further, 
the  panel  has  now  been  in  prison  since  1st  February 
almost  without  intermission.     It  is  therefore  a  hardship, 
in  the  circulnstances,  to  allow  a  new  prosecution  to  be 
raised. 

BuTHERFURD,  A.D. — The  diet  may  be  deserted  in 
three  ways  : — 1st,  It  may  be  deserted  pro  hco  et  tem- 
pore on  the  motion  of  the  prosecutor ;  or,  2d,  On  his 
motion  also  it  may  be  deserted  simpliciter ;  or  3d,  The 
Court  may  desert  the  diet  simpliciter.  If  deserted  in 
the  first  manner  the  prosecutor  can  bring  a  new  libel  in 
a  better  form.  If,  however,  the  prosecutor  move  the 
Court  to  desert  simplicitery  and  the  diet  be  deserted 
simplidtery  there  is  no  doubt  that  this  is  an  abandon- 
ment of  his  right  to  prosecute.     But  if  he  is  either  absent 
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188L  or  makes  no  motion,  and  the  Court  desert  simpliciter,  it 
NoTn.  does  not  necessarily  follow  that  the  prosecutor  cannot 
raise  a  new  indictment.     Hume,  vol.  ii.  p.  277  ;  Edward 


%?i6**  Tabram,  High  Court,  May  23d,  1872,  Couper,  voL  iL 

^ ^P-  259.     The  opinion  of  Lord  Ardmillan  in  that  case 

PnwS*&i  (Couper,  vol.  ii.  p.  272)  upon  the  point  here  raised  was 
a  mere  obiter  dictum  upon  a  question  not  involved  in 
the  case.  We  contend  that  where  the  prosecutor  moves 
the  Court  to  desert  the  diet  pro  loco  et  tempore,  and  the 
Court  desert  simpliciter,  that  forms  no  bar  to  a  new  hbel 
being  brought,  and  that  the  only  effect  of  the  judgment  of 
Lord  Young  at  Perth,  in  the  present  case,  finding  the  libel 
not  relevant  and  *  dismissing  the  panel  from  the  bar,'  is 
that  the  judgment  is  res  judicata  upon  that  indictment, 
and  no  indictment  in  the  same  terms  can  be  brought  before 
the  Court  against  the  panel ;  but  that  procedure  does  not 
amount  to  tholing  an  assize^  and  does  not  preclude  new 
proceedings  being  taken  upon  a  different  libel.  It  only 
makes  that  particular  instance  fall.  Although  the  in- 
terlocutor of  Lord  Young,  as  the  record  bears,  simply 
dismisses  the  panel  &om  the  bar,  the  usual  form  is— 
'  dismisses  the  libel  with  the  panel  from  the  bar  ;  and  it  is 
truly  the  libel  which  is  dismissed  ;  and  if  you  have  no 
libel  you  can  have  no  panel,  so  he  is  dismissed  also.'^ 

Lord  Justice-General. — The  panel  here  declines  to 
plead  to  this  indictment,  on  the  ground  of  certain  pro- 
ceedings which  took  place  at  the  last  Perth  Circuit, 
where  he  was  indicted  for  the  same  offence,  and  of  which 
this  is  the  record: — 'John  Hall  was  indicted  and  accused 


^  The  ordinary  form  made  use  of  in  the  High  Court  where  the  diet 
is  deserted  Hmpticiter  upon  the  libel  being  found  irrelevant  is— ^  The 
Lord  JuBtice-General,  &c.,  Having  heard  Counsel  for  both  parties,  or 
having  considered  the  libel  and  heard  Counsel  for  both  parties  on  the 
foregoing  objections  find  the  libel  irrelevant  as  laid,  and  dismisses  the 
libel  with  the  panel  from  the  bar.'  See  the  cases  of  WHUam 
Inglie  and  another,  High  Court,  June  29,  1863 ;  Charge  Dtmean, 
High  Court,  29th  Feb.  1864  ;  Margaret  MUle,  High  Court,  July 
10,  1865. 
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of  falsehood,  fraud,  and  wilful  imposition.  Objections  1881. 
havinff  been  stated  to  the  relevancy  of  the  libel  by  Mr  nITi. 
Jameson  on  behalf  of  the  panel,  Lord  Young  finds  the  libel 


not  relevant.   The  Court  dismissed  the  panel  from  the  bar.'  ^un©  u^ 

J      T      1  A 

That  is  the  whole  record.  We  are  told  that  the  Advocate-  — — — 
Depute,  on  the  libel  being  found  irrelevant,  made  a  pliSl^' 
motion  to  the  Court  to  desert  the  diet  pro  loco  et  tern- 
pore^  and  that  that  motion  was  refused.  It  does  not 
appear  to  me  that  the  fact  of  that  motion  having  been 
made  and  refused  affects  the  question  before  us  at  all 
The  question  is.  What  is  the  effect  of  the  Court  having 
dismissed  the  panel  from  the  bar  ?  Now,  when  a  libel 
is  found  irrelevant  the  course  which  is  very  usually  fol- 
lowed is  that  the  prosecutor  moves  the  Court  to  desert 
the  diet  pro  loco  et  tempore.  But  supposing  the  prose- 
cutor not  to.  do  so — supposing  he  makes  no  motion  at 
all — ^it  is  plain  that  the  process  must  be  got  rid  of  some- 
how or  other,  and  I  apprehend  that  that  is  the  very 
position  of  matters  to  which  the  observation  of  Baron 
Hume  refers  (vol.  ii.  p.  277),  where  he  says — *  If  the 
Court  desert  the  diet  on  account  of  some  objection  to  the 
citation,  or  the  form  or  relevancy  of  the  libel,  this  also  of 
its  own  nature  is  a  special  judgment  relative  only  to  that 
particular  process,  and  it  cannot  hinder  the  raising  of  a 
new  libel  in  better  form.'  That  means,  according  to  my 
reading  of  it,  that  whether  the  prosecutor .  make  any 
motion  on  the  subject  or  not,  if  the  libel  is  found 
irrelevant,  the  Court  must  get  rid  of  the  process,  and  may 
do  so  by  deserting  the  diet  simpliciter.  But  whether 
the  diet  is  deserted  simpliciter  or  not,  or  whether  the 
Court  simply  dismiases  the  panel  from  the  bar  in  wspect 
of  the  hbel  beiog  found  irrelevant,  it  rather  appears  to 
me  that  the  result  will  be  the  same.  Dismissing  the 
panel  from  the  bar  seems  the  logical  consequence  of  find-  • 

ing  the  libel  irrelevant  There  could  be  no  further  pro- 
secution when  the  libel  was  found  irrelevant.  There 
could  not  be  a  single  step  taken  further.  The  case  is  at 
an  end,  but  it  could  not  hinder  the  raising  of  a  new  pro- 
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1881.  cess.  This,  however,  is  an  entirely  different  proceeding 
NoTn.  from  another  which  Baron  Hume  mentions,  where  the 
prosecutor  moves  the  Court  to  desert  the  diet  mmjdicUer. 


^  1?^'  The  effect  of  that  is  quite  different,  and  it  has  been  ad- 
-!^ — — — judged  in  a  well-known  case  what  that  effect  is.  Baron 
UiJlJ^  Hume  says — '  If  a  prosecutor,  being  present,  shall  him- 
self move  the  Court  to  desert  the  diet  simpliciter,  and 
thus  neither  allude  to  any  dilatory  cause  for  dropping 
his  present  libel,  nor  intimate  any  purpose  to  raise  a  new 
one,  such  a  measure  cannot  well  be  construed  otherwise 
than  as  a  thorough  relinquishment  or  dischaige  of  his 
right  of  prosecution.  This  construction  w^  finaUy 
settied  in  the  case  of  WiUiam  Ledie,  where  the  libel 
having  been  deserted  simpUciter  on  the  prosecutor's  own 
motion,  he  was  found  to  have  raised  a  bar  thereby  in  the 
way  of  Jl  further  p™e«  «  hi.  i.»t«.ce.  ll  t^ 
judgment  seems  to  have  been  given  to  the  same  effect 
long  ago  in  the  case  of  John  Leith  &  others^  Nov.  20, 
1671.'  Now,  it  appears  to  me  that  that  expounds  the 
law  in  this  matter  quite  consistently,  and  very  clearly, 
to  be  that  the  desertion  of  a  diet  simpliciter  on  the 
motion  of  the  prosecutor  is  an  end  of  all  proceedings 
against  the  panel  for  the  offence  libelled  against  him. 
But  nothing  that  follows  in  ordinary  course  upon  finding 
a  libel  irrelevant  can  have  that  effect.  It  does  not 
matter  whether  the  diet  is  deserted  on  the  motion  of  the 
prosecutor  pro  loco  et  tempore^  or  whether,  failing  any 
motion  on  his  part,  the  Judge  simply  gets  rid  of  the 
process  by  turning  it  out  of  Court  and  dismissing 
the  prisoner  frt)m  the  bar.  I  am  therefore  of  opinion 
that  this  is  a  bad  objection. 

Lord  Justice-Clerk. — I  entertain  no  doubt  at  all 
upon  the  point  which  has  been  raised,  and  I  entirely 

•  concur  with  your  Lordship.     I  only  wish  to  add,  that 

my  impression  is  that  the  distinction  between  an  inter- 
locutor deserting  the  diet  simpliciter  and  one  deserting 
the  diet  pro  loco  et  tempore  seems  to  be  that  in  the  first 
case  the  process  is  ended,  while  in  the  second  it  remains 
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to  this  effect,  that  a  new  libel  only  requires  to  be  served     1881. 
to  render  all  the  previous  procedure  available.      The     No.  71. 

Tnhn  TTa.11 

effect  of  this  distinction,  however,  would  require  further 


consideration.    It  does  not  affect  the  question  of  the  right    June  16 

to  raise  a  new  libel     The  mere  finding  of  a  libel  irrele- L__ 

vant,  and  a  consequent  interlocutor  deserting  the  diet  F»ad,&o. 
simpliciter^  and  dismissing  the  panel  from  the  bar,  is 
only  a  termination  to  that  process.  It  is  not  a  bar  to  a 
new  libel  differently  framed  unless  it  have  proceeded  on 
the  motion  of  the  prosecutor.  That  being  my  opinion,  I 
concur  in  holding  that  the  objection  should  not  be  sus* 
tained« 

Lord  Deas,  Lord  Mure,  Lord  Craighill,  and  Lord 
Adah  concurred. 

The  Court  repelled  the  objection. 

The  panel  was  tried  upon  4th  July  1881,  when  the 
following  verdict  was  returned  : — 

'  The  Jury  unanimously  find  the  panel  guilty  of  the 
first  three  charges  as  libelled,  and  recommend  merchants 
to  be  more  careful  to  whom  they  supply  goods.  Find 
the  panel  not  guilty  of  the  fourth  and  fifth  charges.' 

Sentence  nine  calendar  months. 

Agent  for  the  Crown— Chab.  Mobton,  W.S.  « 

Agent  for  Panel— J  amis  Juvnsb,  S.S.C. 


Present, 
The  LoBD  Justicb-Clkbk. 

LOBDB  YOUNO  AND  CRAIGHnX. 

James  Wabnock,  AppeUant — Jameson. 

AGAINST 

Arthub  JomrsTONX,  Bespondent— /.  P.  B.  Robertson. 

ADvvsERAnoH  OF  FooD— Statutb  38  AND  39  Via,  0.  63,  sia  6, 
SUB4S0.  4  (Salb  of  Food  and  Dbugs  Act,  1875) — ^Food,  NscBih 

BABT  ADDmON  OF  EzTBANBOUS  MaTTKB  IN  THB  PbBPABATION  OF. — 

A  peraon  convicted  before  the  Sheriff,  under  section  6  of  the  Sale 
of  Food  and  Drags  Act,  1875,  of  selling,  to  the  prqjadice  of  the 
purehaser,  buttermilk  which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded,  in  respect  that  it  contained  thirty 
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1881.  per  cent  of  added  water,  appealed  and  pleaded  that,  as  it  was 

l»    Za  proved  that  the  addition  of  some  water,  the  amount  of  which 

Wamook        varied,  was  necessary  in  the  process  of  preparing  buttermilk,  the 

Johnrtona        <^^^^  ^^  under  the  exception  to  the  enactment  in  that  section  con- 

Hiflh  Court.       **"^ed  in  sub-section  4  thereof,  which  provides  that  an  offence 

July  16.         shall  not  be  deemed  to  be  committed  under  section  6,  where 

^pp^g^         the  food  or  drug  is  unavoidably  mixed  with  some  extrvieous 

matter    in    the  process  of    collection   or    preparation.      Appeal 

sustained  on  the  ground  that  the  case  fell  within  the  said  exception 

— Lord  Young,  while  concurring,  preferring  to  rest  his  judgment 

on  the  ground  that  the  facts  did  not  amount  to  the  contravention 

in  section  6,  inasmuch  as  there  was  no  proof  that  the  water 

was  added  for  the  purpose  of  cheating  the  public,  and  that  as  it 

was  not  alleged  that  the  buttermilk  sold  was  not  worth  the  money 

paid  for  it,  there  could  be  no  prejudice  to  the  purchaser. 

James  Warnock,  farmer,  South  Howden  farm,  in  the 
parish  of  Bothwell,  and  county  of  Lanark,  was  charged 
before  one  of  the  Sheriif-substitutes  for  that  county 
(Mair)  at  Airdrie,  at  the  instance  of  Arthur  Johnstone, 
Inspector  of  Nuisances  for  said  parish,  with  an  offence 
within  the  meaning  of  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  in  so  far  as,  on  the  date  libelled,  he 
did,  on  or  near  a  public  road  libelled,  'sell  to  the 
said  Arthur  Johnstone  a  pennyworth  of  buttermilk, 
being  an  article  of  food,  which  article  of  food  when  so 
sold  as  aforesaid,  was  not  of  the  nature,  substance,  and 
quality  demanded,  having  been  found  on  analysis  to 
contain  thirty  per  cent,  of  added  water/  and  was  so  sold 
as  aforesaid  to  the  prejudice  of  the  said  Arthur  John- 
stone, the  purchaser  thereof. 

On  8th  June  1881,  after  evidence  had  been  led,  the 
Sheriff-substitute  found  the  charge  proved,  and  imposed 
a  mitigated  penalty  of  five  shillings,  the  case  being  the 
first  case  of  the  kind  in  the  district. 

Warnock  thereupon  demanded  a  Case  on  appeal,  for 
the  consideration  of  the  High  Court  of  Justiciary,  in 
which  the  following  were  the  facts  stated  : — 

That  the  appellant  sold  to  the  satid  inspector  on  the  day  libelled  one 
pennyworth  of  buttermilk,  which  was  duly  apportioned  in  terms  of 
the  Act  of  1875.    That  the  inspector  then  stated  to  the  appellant 
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that  the  milk  was  to  be  analysed  by  a  public  analyst ;  and  that,  after      1881. 
80  stating  this,  the  appellant  told  the  inspector  that  the  milk  contained      if^ 

water.    After  the  inspector  sealed  the  article,  as  provided  for  in  the  Wamock 

Statute,  a  portion  was  sent  to  the  public  analyst,  who  furnished  a  johil^iie. 
certificate  in  reference  thereto  in  the  following  terms : — 


'The  Sale  of  Food  and  Drugs  Act,  1875,  and  Sale  of  Food  and  ^^y  15.  ' 
Drugs  Amendment  Act,  1879.  Sample  No.  12.  To  Arthur  John-  ^^^^ 
stone,  inspector,  parish  of  Bothwell.  I,  the  undersigned,  public 
analyst  for  the  county  of  Lanark,  do  hereby  certify  that  I  received  on 
the  11th  day  of  May  1881,  from  you  a  skmple  of  buttermilk,  marked 
No.  12,  securely  sealed,  for  analysis ;  and  have  analysed  the  same,  and 
declare  the  result  of  my  analysis  to  be  as  follows : — I  am  of  opinion 
that  this  buttermilk  is  diluted  with  30  per  cent,  of  added  water. 
Note, — ^In  cold  weather  it  is  customary  to  add  hot  water  to  milk  which 
is  to  be  churned,  to  bring  up  the  temperature,  but  in  no  case  is  it 
necessary  to  add  more  than  20  per  cent  Observatione. — ^No  change 
had  taken  place  in  the  condition  of  the  article  which  would  interfere 
with  the  analysis.  As  witness  my  hand  this  19th  day  of  May  1881. 
(Signed)  <  John  Clark,  Ph.D.,  at  138  Bath  Street,  Glasgow.' 

The  analyst,  when  examined,  proved  his  report,  and  stated  that  in 
no  case  was  it  necessary  to  add  more  than  20  per  cent,  of  water  to  the 
milk ;-  and  that  the  opinion  of  the  trade,  so  far  as  he  knew,  was  that 
20  per  cent  of  water  was  quite  sufficient  He  further  explained  that 
he  found  the  sample  in  question  to  contain  as  follows : — ^Total  solids, 
not  fat,  6*26  ;  Ash,  5.  And  that  he  considered  that  the  buttermilk, 
without  any  water  being  used  in  the  process  of  churning,  should 
contain — Total  solids,  not  fat,  9  per  cent;  Ash,  *72  per  cent. 
And  that  his  estimate  of  the  amount  of  added  water  in  the  sample  in 
question  was  based  on  the  above  figures.  The  analyst  further  stalled 
that  he  had  himself  churned  milk ;  that  he  had  done  so  without  add- 
ing any  water ;  and  that  on  10th  May  (being  the  date  libelled)  the 
milk  could  have  been  churned  without  adding  water.  The  analyst 
admitted  that,  although  he  was  of  opinion  that  milk  at  certain  tempera- 
ture could  be  churned  without  water,  he  was  aware  that  water,  to  a 
greater  or  leas  extent,  was  always  used.  The  20  per  cent  of  water 
referred  to  by  the  analyst  in  the  note  appended  to  his  Certificate  was 
baaed  on  what  he  himself  considered  would  be  necessary,  at  the  out- 
sidcy  to  use  in  churning.  No  dairymen  or  farmers  were  examined  for 
the  prosecution. 

For  the  defence,  four  farmers  were  (sxaminfid,  who  all  had  consider- 
able experience  as  to  churning,  and  who  disposed  of  their  buttermilk 
in  a  similar  manner  to  the  appellant,  and  who  stated  that  it  was 
necessary  at  all  times  to  use  water  in  churning,  and  that  they  had 
always  done  so,  and  spoke  to  its  being  a  universal  and  well  known 
practice. 

The  quantity  of  water  required,  they  explained,  varied  consider- 
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1881,  abljy  and  depended  for  ihe  moat  part  on  the  state  of  the  temperaton, 

^"""Z.  as  the  milk  would  only  chom  when  brought  up  to  and  kept  at  a 

Wunodc  tempeiataie  of  about  60  degrees. 

Johiwtoiia       Three  of  these  spoke  to  yarying  quantities  of  water  being  used  mp 

„,  ^  ^    ^  to  25  per  cent :  while  the  fourth  stated  that  water  to  the  extent  of 

Hu^  Court, 

Jvly  15.  30,  40y  and  even  as  much  as  50  per  cent  might  be  required.  The 
j^pp^g^l  water  was  in  the  practice  of  being  added  so  long  and  to  such  an  extent 
as  was  required  to  get  the  butter  properly  off  the  milk.  They  fuither 
proved  that  what  was  taken  out  of  the  chum  containing  that  quantitj 
of  water,  after  the  butter  had  been  removed,  was  what  has  all  along 
been  known  and  sold  as  buttermilk.  There  was  evidence  that  the 
added  water  came  to  the  top,  and  could  be  removed  if  the  milk  were 
allowed  to  stand  for  several  hours.  Two  parties  who  had  purchased 
buttermilk  from  the  appellant  testified  that  they  considered  it  as  lair, 
good  buttermilk,  and  quite  up  to  the  quality  of  that  sold  in  the 
neighbourhood. 

A  sanitary  inspector  who  was  examined  for  the  defence  deponed 
that  in  practice  no  proceedings  were  taken  by  the  authorities  in 
Gla^w  against  the  vendors  of  buttermilk  where  there  was  less  than 
36  per  cent  of  water. 

The  appellant's  sisters,  who  conducted  the  churning  the  day  the 
sample  was  lifted,  stated  that  there  were  170  pints  of  milk  put  into 
the  chum,  and  34  or  35  pints  of  water.  They  also  stated  that  they 
had  not  measured  the  quantity  of  water  put  into  the  chum,  but  that 
they  checked  the  calculations  after  the  appellant  had  informed  them 
that  a  sample  of  the  milk  had  been  taken  by  the  respondent,  and  that 
they  had  as  many  as  three  chumings,  of  170  pints  each,  every  week. 

The  appellant  stated  that  he  sold  the  article  to  the  inspector  in  the 
same  state  as  that  in  which  it  came  from  the  chum,  no  additional 
water  having  been  put  into  it  The  appellant  did  not  produce  the 
third  portion  of  the  milk  left  with  him,  nor  did  he  adduce  any  analyas 
of  its  contents. 

The  Sheriff  stated— 

I  convicted  the  appellant,  holding  it  proved  that  the  sample  of 
milk  in  question  contained  30  per  cent  of  added  water,  as  the  evi- 
dence of  the  two  sisters  of  the  appellant  as  to  the  quantity  of  water  could 
not  be  relied  on,  and  that  it  was  therefore  not  of  the  nature,  substance, 
and  quality  of  buttermilk ;  but  as  it  was  stated  that  this  was  the  first 
case  of  the  kind  in  this  district,  I  imposed  the  mitigated  penalty  of 
five  shillings. 

The  questions  of  law  for  the  opinion  of  the  Court 

were — 

1.  Whether  the  finding  of  the  Sheriff-substitute,  that 
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the  sample  in  question  contained  30  per  cent  of  added  1881. 

water,  was  justified  by  the  evidence  submitted  on  the  NoTTa 
point ;  and  if  not,  whether  the  conviction  can  stand  ?  *?^ 

2.  Seeing  that  water  is  invariably  used  in  churning, !l 

and   is  necessary  for  the  preparation   of   buttermilk,  j^y  i^ 

whether  the  case  does  not  fall  under  exception  4  to  clause  Appwo. 
6  of  the  *  Sale  of  Food  and  Drugs  Act,   1875 ';  and  if 

so,  whether  the  conviction  can  stand  ? 

3.  Whether,  in  the  state  of  the  foregoing  facts,  it 
can  be  held  that  it  was  sufficiently  brought  to  the 
knowledge  of  the  purchaser  that  he  was  purchasing  an 
article  containing  water ;  and  if  so,  whether  the  sale 
coold  be  said  to  be  to  the  prejudice  of  the  purchaser ; 
and  if  not  to  the  prejudice  of  the  purchaser,  whether  the 
conviction  can  stand  ? 

4.  Seeing  the  appellant  only  sold  as  buttermilk  an 
artido  of  food  weU  known  invariably  to  contain  a  greater 
or  less  extent  of  water,  and  that  without  the  purchaser 
making  any  reference  as  to  the  quality,  the  section 
founded  on  justified  the  judgment  pronounced ;  and  if 
not,  whether  the  conviction  can  stand  ? 

5.  Whether  or  not,  in  the  whole  circumstances,  upon 
the  evidence  above  stated,  the  appellant  was  properly 
convicted  under  the  statutes  founded  on  ? 

Jameson,  for  the  Appellant. — ^Warm  water  is  added, 
not  to  the  butter  milk,  but  to  the  milk  before  churning, 
in  order  to  raise  its  temperature,  and  thereby  aid  the 
process  of  churning,  and  there  is  no  fixed  rule,  either  ac- 
cording to  the  practice  of  farmers  or  dairymen,  as  to  the 
amount  of  water  which  it  is  necessary  to  use  in  the  pro- 
cess. The  statement  of  the  facts  in  the  Case  by  the  Sheriff 
shows  that  some  put  50  per  cent,  of  water  into  the  milk. 
We  only  use  30  per  cent ;  but  it  is  immaterial,  we  submit, 
what  the  amount  that  we  use  is.  The  Sheriff  has  found 
in  the  case,  *  that  water  is  invariably  used  in  churning, 
and  is  necessary  for  the  preparation  of  butter-milk '  (see 
question  2) ;  and  that  being  so,  the  case,  we  contend, 
falls  under  the  exception  in  subsection  4  to  section  6  of 

VOL  IV.  2  K 
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1881.  the  Sale  of  Food  and  Drugs  Act,  1875.^    The  enactment 

Nr^k  in  that  section  was  not  intended  to  regulate  or  interfere 

*^*^  with  the  sale  of  articles  which  are,  like  butter-milk,  com- 

Joimrtone.  ^^^  articles,  by  being  mixed  with  .  extraneous  sub- 


^^jis!^'  stances  in  the  course  of  their  preparation-  Such  articles 
Ap^^g^  are  by  the  subsection  specially  excepted,  and  it  is  there- 
fore no  oflfence  to  sell  such  articles.  Nor  does  section  6, 
w6  contend,  apply  to  the  case  even  of  an  excessive  addi- 
tion of  an  extraneous  substance  to  an  article  to  which 
that  Bubstance  is  necessarily  added  in  the  course  of  ite 
preparation.  It  would  at  all  events  require  very  specific 
averments  of  fraud  to  make  such  a  charge  relevant,  and 
it  is  sufficient  for  the  appellant's  case  that  no  such  chaim 
i,  here  m^e  ,g.u»t  hiT  ' 

J.  P.  B.  Robertson,  for  the  Respondent — ^The  only 
question  of  the  nature  of  a  question  of  law  which  the 
Sherifif,  after  the  addition  of  many  questions,  has  churned 
out  of  the  case  is  the  second  ;  but  the  circumstances  of 
the  case  do  not  in  reality  raise  any  question  of  law. 
The  question  before  the  Sheriff  was  whether  30  per  cent 
of  added  water  was  such  an  excess  of  water  as  was  in  the 
circumstances  unreasonable ;  and  that  was  a  question  of 
fact  for  the  Sheriff  to  determine,  Webb  v.  Knight,  June 
12,  1877,  ii.  L.  R.  (Q.  R  Div.)  p.  209.  The  case  does 
not  fall  within  the  exception  in  subsection  4,  and  the 
question  is  not  excluded  from  the  operation  of  section  6 
of  the  Act  of  1875,  by  the  expression  *  unavoidably'  in 
that  subsection.  The  question  raised  was  just  whether 
there  was  more  water  added  than  could  have  been  avoided. 
The  Sheriff  has  found  upon  the  evidence  led  that  the 

1  Statute  38  and  39  Vic,  c.  63  (Sale  of  Food  and  Drugs  Act,  1875), 
section  6. — No  person  shall  sell  to  the  prejudice  of  the  purchaser  any 
article  of  food  or  any  drug  which  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such  purchaser,  under  a  penalty 
not  exceeding  twenty  pounds;  provided  that  an  offence  shall  not  be 
deemed  to  be  committed  under  this  section  in  the  following  cases,  that 
is  to  say. 

Sub-section  4. — Where  the  food  or  drug  is  unavoidably  mixed  with 
some  extraneous  matter  in  the  process  of  collection  or  preparation. 
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purchaser  got  an  article  which  was  not  of  the  nature,  1881. 
substance,  and  quality  of  butter-milk,  and  which  he  was  nTts. 
not  entitled  to  get,  when,  without  specifying  any  par-        9, 

ticular  quality,  he  asked  simply  for  butter-milk.      In— ^ -- 

effect  his  finding  amounts  to  this,  that  butter-milk  is  the  ^^y  u!^' 
milk  resulting  from  the  process  of  churning  with  the  Appeal 
minimum  quantity  of  water  added  which  is  necessary  for 
its  production  ;  and  that  as  the  article  here  sold  contained 
an  amount  greatly  in  excess  of  what  was  necessary  for 
its  production,  it  was  not  of  the  nature,  substance,  and 
quality  of  butter-milk,  and  the  purchaser  was  prejudiced. 
That  ia  a  finding  upon  a  question  of  degree,  and  like  the 
question  in  the  case  of  Wehh,  is  one  of  fact,  upon  which 
the  Sheriff's  judgment  is  final.  The  appeal  ought  there* 
fore  to  be  dismissed. 

The  Lord  Justice-Clerk. — I  think  that  this  appeal 
ought  to  be  sustained.  To  the  6th  section  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  on  which  this  prosecution 
proceeded,  there  is  in  the  4th  subsection  an  exception  to 
the  operation  of  that  section  expressed  in  very  general 
terms  of  cases  : — '  Where  the  food  or  drug  is  unavoid- 
ably mixed  with  some  extraneous  matter  in  the  process  of 
collection  or  preparation/ — ^then  no  offence,  it  is  declared, 
shall  be  deemed  to  have  been  committed.  The  facts  of 
this  case  I  think  fall  within  the  terms  of  that  exception. 

We  are  not  here  called  upon  to  decide  whether,  where 
there  is  an  unreasonable  quantity  of  such  extraneous 
matter  found  in  any  food  or  drug,  or  whether,  where 
there  is  an  extravagant  quantity  of  one  ingredient  as 
against  another  in  a  compound  article,  so  as  substantially 
to  alter  the  nature  and  quality  of  the  article  sold,  that  may 
not  be  made  the  subject  of  a  prosecution  under  the  section. 
That  may  be  doubtful, — as  it  is  not  by  any  means  clearly 
stated  in  the  statute  whether  there  is  not  an  exception 
made  of  all  articles  with  extraneous  matter  necessarily 
in  them.  But  if  that  was  the  kind  of  case  which  was 
meant  to  be  made  here,  then  certainly  the  libel  does  not 
cover  it,  for  then  it  should  have  been  set  forth  that  it 
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1881.     was  well  known  what  quantity  of  that  extraneous  matter 
No.  72.     there  should  be  in  the  substance  when  sold.     The  pro- 

Wamook 

V.        secutor  would  require   to   have  set  out  that  it  was 

Johnstono. 

—^ necessary  to  mix  water  and  milk  in  order  to  produce 

j^y  15.     the  article  sold,  but  that  it  was  common  and  notorious 
AppeaL    what  the  relative  quantities  of  the  ingredients  should  be, 
and  that  this  article  was  largely  and  dishonestly  exag- 
gerated  as  regards  one  ingredient.     But  tiiere  is  no 
statement   of  that   kind  in  the   case.      As  the  com- 
plaint stands,  the  decision  of  the  case  would   depend 
upon  its  being  proved  that  there  was  any  water  in  the 
buttermilk  at  all,  and  that  is  manifestly  absurd,  because 
buttermilk,  as  a  rule,  cannot  be  made  without  it.    On 
these  grounds  the  difficulty  which  I  confess  at  first  I 
had,  as  to  how  far  we  could  go  behind  the  evidence  set 
forth  in  the  Caae.  is  met  by  the  terms  of  the  second 
question  for  our  consideration,  and  the  statement  there 
made  by  the  Sheriff.     In  that  question  he  tells  us,  as 
fact,  that  water  is  invariably  used  in  churning,  and  is 
necessary  for  the  preparation  of  buttermilk.     That  being 
so,  I  think  the  case  is  within  the  exception.     I  must  say 
that  I  think  this  is  by  no  means  a  profitable  kind  of 
prosecution,  and  ought  never  to  have   been  brought 
Looking  at  the  facts  stated  in  the  Case,  I  cannot  say  that 
I  think  the  quantity  of  water  found  in  the  buttermilk 
was  so  extravagant  as — if  a  prosecution  could  be  brought 
on  that  ground  —to  afford  ground  for  a  conviction  ;  but 
we  need  not  decide  that  question  now.     I  think  the 
appeal  should  be  sustained. 

Lord  Young. — I  concur.  I  assume  the  facts  to  be 
as  stated.  I  assume  that  prior  to  the  churning,  of  which 
this  buttermilk  was  one  of  the  results,  30  per  cent,  of 
water  was  added.  The  Sheriff  finds  that  that  was  so. 
I  assume,  further,  that  the  analyst  thought  that  no  more 
than  20  per  cent,  of  water  should  have  been  added. 
The  Sheriff,  however,  informs  us  that  certain  dairymen 
and  farmers  were  of  a  different  opinion  to  the  analyst  as 
to  the  quantity  of  water  needful  or  advisable,  and,  with 
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great  respect  to  the  Sheriff's  judgment,  I  cannot  help  1881. 
thinking  that  these  dairymen  and  fanners,  if  their  vioii 
evidence  is  to  be  relied  on,  are  the  best  judges  on  the      ^ 

matter.      Now,   the   result  of  churning  is  to  produce—^ ^ 

butter,  and  a  fluid  which,  ever  since  churning  was  ^15.  ' 
known  in  this  country,  is  called  buttermilk,  and  that  Appiir* 
without  any  reference  to  analysis  as  to  the  quantity  of 
water  added  before  the  churning  took  place.  Well, 
without  challenging  the  Sheriff  in  any  of  his  findings  in 
fact,  I  suppose  that  buttermilk  is  a  lawful  article  of 
commerce,  and  that  to  sell  it  under  that  name  is  not 
ill^al.  The  buttermilk  might  have  been  adulterated 
for  the  purpose  of  cheating  the  public  by  concealing  its 
quality  :  but  I  find  no  suggestion  of  that  here.  Where, 
then,  is  the  contravention  of  this  6th  section  ?  How  was 
the  purchaser  prejudiced  ?  I  cannot  see  it  It  is  not 
suggested  that  the  article  was  not  worth  the  money  given 
for  it ;  all  that  is  said  is  that  the  analyst  says  there 
should  only  be  20  per  cent,  of  water  added  before 
churning,  and  in  that  he  is  contradicted  by  the  trade. 
I  think  this  prosecution  should  never  have  been  in- 
stituted. It  is  an  abuse  of  the  statuta  I  do  not  care 
to  put  my  judgment  on  the  4th  subsection  alone,  for  I 
think  it  more  wholesome  to  rest  it  on  the  more  general 
grounds  which  I  have  stated,  that  the  facts  set  forth  do 
not  show  a  contravention  of  the  section  itself ;  but,  with 
reference  to  the  4th  subsection,  I  am  disposed  to  agree 
that  the  statute  does  not  apply  to  a  greater  or  less 
quantity  of  extraneous  matter  being  used  in  the  manu- 
facture of  the  article.  The  skill  of  manufacture  consists 
in  determining  the  quantity  of  ingredients  to  be  used  in 
the  operation.  But,  still  agreeing  on  that  point,  I  wish 
to  rest  my  judgment  on  the  grounds  I  first  stated. 

Lord  Craighill. — I  agree  with  your  Lordship  in  the 
chair  in  your  grounds  of  judgment,  and  with  both  your 
Lordships  in  the  decision  arrived  at.  I  think  the  case 
falls  under  the  4th  subsection,  and  is  not  one  in  which, 

on  the  facts  stated,  there  ought  to  have  been  a  convic- 

2  K  2 
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1881.     tion.     The  Sheriflf  states  that  without  water  buttennilk 

Na  72.     cannot  be  made,  and  on  that  ground  I  think  the  con- 

tr.        viction   cannot  stand.     With   reference  to  what  Lord 

~  Young  has  said  I  wish  to  add,  that  I  do  not  think  this  is 

Jv-iy  ifii  '  a  question  of  fraud  at  all.  For  wise  purposes  the  Legis- 
Appeai  lature  has  thought  fit  to  enact  what  is  set  forth  in 
this  section,  and  if  any  person  supplies  to  another 
a  different  article  to  that  which  was  asked  for,  and 
it  is  proved  to  be  to  the  purchaser's  prejudice,  then 
there  is  a  contravention  of  the  statuta  Prejudice 
is  an  easy  word  to  understand.  Where  a  person 
gets  a  substance  different  in  nature,  quality,  or  sub- 
stance from  what  he  asked  for,  then,  unless  the 
contrary  be  proved,  there  is  that  in  the  case  which  may 
be  taken  as  a  contravention.  The  question  here  is,  was 
this  an  article  different  in  quality,  nature,  or  substance 
from  what  was  demanded  ?  It  appears  to  me  that  it 
was  not,  because  it,  from  the  mode  of  its  manufacture, 
necessarily  cqntained  water.         » 

The  following  was  the  Interlocutor : — 
'Edinburgh,  15th  July  1881. — ^The  Lords  having 
considered  this  Case,  and  heard  Counsel  for  the  parties. 
Sustain  the  Appeal :  Keverse  the  determination  of  the 
inferior  Judge :  Find  the  appellant  entitled  to  expenses, 
which  modify  to  seven  guineas,  for  which,  and  one  guinea 
as  the  dues  of  extract,  decern  against  the  respondent.' 

t  Agent  for  the  Appellant— Thomas  Cabmichaxi^  SwSwCL 
Agent  for  the  ReqM>ndent— William  B.  Glen,  SbS.C. 


Present, 

The  Lord  Justiob-Clerk. 

LoRDB  YouNO  and  Graighilu 

Charubb  Sinclair,  Appellant — Ure, 

AGAINST 

Miss  Holub  and  Charles  P.  Holus,  Bespondents — 

Oeorge  Bvmet, 

JUBIBDICnON — ^ADDiriONAL    GiROUIT    CoURTS — CiTIL    CaBIS    B0OBS 

CiRourr  Courts — Statute  9  Geo.   IY.   a   29,  beosl  1  and  3 
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(Additional  Ciicuit  Courts) — Order  in  Council  of  18th  Mat  1 881  ]  881. 
— Act  op  Adjournal  op  12th  July  1881 — Statute  27th  Via,  ji^^ 
c.  30.  (Alteration  of  Circuit  Courts) — Appeals  under  Small  Sinoiair 
Debt  Act,  Competency  op — Oppression— Refusing  to  allow  Hoiiia. 
BViDBNCB  to  BE  LED — Held  that  the  jurisdictioD  of  the  additional  „.  ^^    _^ 

High  Court, 

Giicuit  Courts  appointed  in  terms  of  the  Order  in  Council  of  12th      Noy.  9. 
May  1881,  and  the  Act  of  Adjournal  of  18th  July  following,  as     Appeii 
authorized  by  the  third  section  of  the  Act  9th,  George  lY.  c.  29, 
was  not,  like  the  jurisdiction  of  the  Glasgow  Christmas  Circuit  Court, 
limited  to  criminal  business  only,  but  that  such  additional  Circuit 
Courts  were  vested  with  all  the  powers  previously  exercised  at  the 
ordinary  Circuit  Courts  held  at  those  places,  for  which  such  addi- 
tional circuits  were  fixed,  and  that  an  Appeal  under  the  Small  Debt 
Act  was  competently  presented  before  the  first  additional  Circuit 
Court  held  at  Glasgow  on  25th  October  1881. 
Appeal  against  a  judgment  in  the  Small  Debt  Court,  presented  on  the 
ground  that  the  Sheriff  had  oppressively  refused  to  allow  the 
appellant  to  lead  evidence  in  support  of  his  case,  dismissed. 

An  appeal  against  a  judgment  by  one  of  the  Sheriff- 
Substitutes  for  Lanarkshire  (Mair),  in  an  action  before 
the  Small  Debt  Court  at  Glasgow,  at  the  instance  of 
Charles  Sinclair,  surgeon-dentist,  having  been  pre- 
sented to  the  first  additional  Circuit  Court  appointed 
to  be  held  at  Glasgow  on  25th  October  1881,  in  terms 
of  the  Act  of  Adjournal,  dated  12th  July  in  that  year, 
following  upon  an  Order  in  Council,  dated  18th  May, 
and  recorded  in  the  Books  of  Adjournal,  6th  July  1881,* 
as  authorised  by  section  3  of  the  Act  9th  Geo.  IV., 
c.  29.  (An  Act  to  authorize  additional  Circuit  Courts 
of  Justiciary),*  Lords  Mure  and  Craighill,  the  judges 

^  See  Appendix  No.  1. 

<  Statute  9th  Geoige  lY.  c.  29.  ('  An  Act  to  authorize  additional 
Ciicnit  Coorts  of  JuBticiaiy,  and  to  facilitate  criminal  iriale  in 
Scotland 

Section  1.  *  Whereas  from  the  great  increase  of  criminal  offences 
in  Scotland,  it  is  expedient  that  provision  should  be  made  for  holding 
additional  Ciicuit  Courts  of  Justiciary,  and  that  means  should  be 
taken  far  facilitating  criminal  trials  in  Scotland.'  Be  it  therefore 
enacted,  &c,  that  from  and  after  the  passing  of  this  Act  it  shall  and 
may  be  lawful  for  the  High  Court  of  Justiciary  at  Edinburgh,  and 
the  said  Court  is  hereby  authorized  and  required,  on  or  before  the 
twentieth  day  of  November  in  every  year,  to  fix,  by  Act  of  Adjournal, 
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1881.     presiding  at  said  additional  Circuit,  being  of  opinion 
No.  7a     that  it   was    expedient  that   the   question   as   to  the 

Sinclair      .      .    ,,     .  ^  ^ 

•.        jurisdiction  of  such  additional  Circuit  Courts  to  hear 
and  determine  civil  appeals  should  be  det«nniiied  once 


Nov.  9.  '  for    all    by    the    High    Court    of    Justiciary    certified 

Appeal     the  case. 

Geo.  Burnet,  for  the  respondent — Although  neither 
party  desired  to  state  any  objection  to  the  jurisdiction 
of  the  Court  held  at  Glasgow,  as  directed  by  the  Court, 
I  have  to  contend  that  this  appeal  is  incompetent  in 
terms  of  the  provision  in  9  Geo.  IV.  cap.  29,  sees.  1 
and  3,  and  of  the  judgment  of  Lord  Cockbum  in  the 
case  of  Davidson  v.  Gray,  Glasgow,  Jan,  6,  1844. 
Broun,  vol.  ii.,  p.  9,  (reads)  :  The  decision  in  that  case 
applies  only  to  the  Glasgow  Christmas  Circuit,  and  was 
founded  upon  the  words  in  section  1  of  the  statute, 
*  and  such  Circuit  Court,'  *  shall  be  continued  from  day 
to  day  until  the  whole  criminal  business  to  be  brought 
before  the  Court  at  that  time  is  concluded,  and  no 


a  day  for  holding  a  Circuit  Court  of  Justiciary  at  Glasgow,  for  trying 
C7*iminal  causes  during  the  recess  of  the  Court  of  Session,  in  the  end 
of  Decemher  and  heginning  of  January  yearly,  and  to  name  two  of 
the  judges  of  the  said  High  Court  to  dischai^ge  the  duty  of  the  said 
Circuit  Court;  and  such  Circuit  Court  shall  he  held  at  Gla^ow 
accordingly,  and  shall  he  continued  from  day  to  day,  until  the  whole 
criminal  business  to  be  brought  before  the  Court  at  that  time  is 
concluded,  and  no  longer;  provided  always  that  the  judges  so 
named,  and  each  of  them,  shall  possess,  as  they  are  hereby  vested 
with  all  powers  which  belong  to  and  can  be  exercised  by  any  Lord 
Commissioner  of  Justiciary  in  any  other  Circuit  Court. 

•  •  •  •  •_•  • 

Section  3.  And  be  it  enacted.  That  it  shall  and  may  be  lawful 
for  His  Majesty,  His  Heirs,  and  Successors,  by  an  Order  to  be  made 
in  His  or  Their  Privy  Council,  firom  time  to  time,  as  occasion  may 
require,  to  direct  that  additional  Circuit  Courts  shall  be  held  in  any 
Towns  at  which  Circuit  Courts  are  in  use  to  be  held,  and  at  such  tame 
or  times  of  the  year  as  to  His  Majesty  may  seem  meet ;  and  upon  such 
Order  being  communicated  to  the  High  Court  of  Justiciary,  the  said 
Conrt  shall,  and  they  are  hereby  required  and  empowered  by  Act  of 
Adjournal,  to  give  all  necessary  directions  for  canying  such  Order 
into  effect 
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longer.^  And  although  no  doubt  the  additional  Circuit  1881. 
Courts  now  fixed  to  be  held  in  Glasgow  are  authorised  noTts. 
by  a  different  section  of  the  statute,  section  3,  in  which        ». 

these  words  do  not  occur,  yet  these  latter  Courts  are  not, 

we  contend,  in  the  same  position  as  the  usual  Circuit  '§©▼.  9.  ' 
Courts  provided  for  by  the  Heritable  Jurisdictions  Act,  Appeal 
but  in  the  same  position  as  the  Glasgow  Christmas 
Circuit.  The  statute  proceeds  upon  the  preamble  that 
*  it  is  expedient  that  provision  should  be  made  for 
holding  additional  Circuit  Courts  of  Justiciary,  and 
that  means  should  be  taken  for  facilitating  criminal 
trials  in  Scotland '  (see  sec.  1).  The  third  section  must 
be  read  therefore  subject  to  that  as  the  declared  purpose 
of  the  statute,  viz.,  the  facilitating  of  criminal  trials ; 
and  if  so  construed,  then  it  must,  we  contend,  be  held 
that  the  additional  courts  intended  to  be  authorised  by 
the  latter  section  were  courts  for  the  trial  of  criminal 
cases,  otherwise  the  enactment  in  section  3  would  be 
inconsistent  with  the  preamble.  Besides,  by  the  statutes 
conferring  a  power  of  appeal,  the  power  was  given  to 
those  Circuit  Courts  which  were  formerly  in  use  to  be 
held  and  not  to  these  additional  Courts  now  for  the  first 
time  instituted. 

Lord  Craighill — Lord  Mure  and  I,  acting  under  the 
Act  of  Adjournal  of  12th  July  1881,  went  to  Glasgow 
on  Circuit  in  October,  and  the  question  was  debated 
before  us  there  whether  there  was  any  limitation  on  the 
Court  to  their  power  to  hear  this  appeal  Had  it  not 
been  for  the  case  of  Davidson  v.  Gray  neither  Lord 
Mure  nor  I  would,  I  think,  have  thought  it  expedient 
even  to  certify  this  case  to  the  High  Court ;  but  that 
judgment  having  been  pronounced,  and  on  the  ground 
that  the  question  was  dependent  on  the  same  statute  as 
did  that  case,  we  thought  it  right  to  do  so  without  giving 
any  opinion  as  to  the  power  of  the  Court  to  entertain 
the  appeal  at  that  time.  When  the  case  came  before 
the  Circuit  Court  the  objection  to  the  competency  of 
ik^  forum  was  not  stated  from  the  bar,  but  the  counsel 
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1881.  for  the  appellant  was  invited  to  state  his  views  on  the 
mJ^  competency,  as  the  Court  wished  to  decide  the  question. 
Having  now  listened  to  the  argument  of  the  respondent, 
I  have  come  to  the  conclusion  that  the  Circuit  Court 


Hal]]& 


High  Court, 

^o^'  0.  had  jurisdiction  to  entertain  and  decide  the  appeal 
Appeal  I  do  not  fccl  incouveuienced  at  all  by  the  decision  in  the 
case  of  Davidson,  as  that  proceeded  on  the  first  clause 
of  the  statute  only.  The  words  of  the  third  clause,  how- 
ever, contain  no  such  limiting  words  as  are  found  in  the 
first ;  and  in  the  Act  of  Adjournal,  which  proceeds  on 
that  third  clause,  they  are,  of  course,  to  be  found  just  as 
little.  My  view  is  that  when  a  Circuit  Court  is  once 
established  it  is  established  for  all  purposes.  Criminal 
business  is,  of  course,  the  primary  object  of  the  Circuit, 
and  if  there  were  no  criminal  business,  it  would,  of 
course,  not  be  held  at  all ;  but  appeals  are  the  secondary 
business  of  the  Circuit  Court.  That  being  so,  it  appears 
to  me  that  all  business  competent  at  the  other  and  ordi- 
nary Circuit  Courts  may  competently  be  brought  before 
these  Circuits  under  this  Act  of  Adjournal.  I  think  the 
objection  ought  to  be  repelled. 

Lord  Young. —  I  concur,  and  must  say  that  I  never 
for  a  moment  considered  the  question  to  be  a  doubtful 
one.  The  Circuit  Courts  of  Justiciary  are,  every  one  of 
them,  just  this  Court  on  Circuit.  It  is  travelling  through 
the  country  simply  for  the  public  convenience.  The 
statute  of  Geo.  IV.  appoints  this  Court  to  travel  to 
Glasgow  in  winter  for  criminal  business  only,  and  Lord 
Cockbum  records,  in  the  judgment  referred  to,  his  opinion 
that  that  Winter  Circuit  is  intended  for  that  limited 
purpose  only.  I  certainly  should  not  have  been  prepared 
then,  nor  am  I  now,  to  arrive  at  a  different  decision  on 
the  point.  But  then  the  3d  clause  of  the  statute,  which 
authorises  the  Court  to  go  on  Circuit  more  frequently,  if 
circumstances  should  make  such  a  course  necessary,  has 
no  such  limitation.  It  simply  directs  that  the  King  or 
Queen  may  direct  that  additional  Circuit  Courts  shall  be 
held  in  any  town  at  which  Circuit  Courts  are  in  use  to 
be  held.     What  is  to  be  the  jurisdiction  of  these  Courts 
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depends  on  the  law  of  the  land,  which   may  change.  1881. 

The  Court  of  Justiciary  had  only  power  to  try  criminal  ^o.  73, 

cases,  but  for  public  convenience  the  Legislature  has  by  ». . 
statute  conferred  on  it  a  right  to  try  other  cases,  such  as 


Court 


this  appeal.     That  being  so,  why  should  these  additional  ^^. ». 


Courts  not  have  the  same  jurisdiction  as  the  other  Appeal 
Circuit  Courts,  other  than  the  Christmas  Court?  I 
see  no  reason.  There  is  no  statutory  limitation  as  in  the 
case  of  the  Winter  Circuit.  I  have  therefore  no  hesita- 
tion in  agreeing  with  Lord  Craighill,  and  I  should  be 
very  sorry  if  there  had  been  found  any  ground  on  the 
argument  which  would  have  proved  stronger  than  the 
plain  meaning  of  the  Legislature.  These  Circuits  are 
simply  instituted  for  the  public  convenience.  I  should 
say  that  by  a  subsequent  statute  the  Queen  has  in 
Council  authorised  Circuits  to  be  held  in  towns  other 
than  those  in  which  they  were  in  use  formerly  to  be 
held.  That  was  done  in  the  case  of  Dundee  :  and  is  not 
the  Circuit  Court  there  a  Court  haviiig  the  same  jurisdic- 
tion as  the  Circuit  Courts  held  in  the  old  towns  such  as 
Glasgow?  I  am  for  repelling  this  objection  to  the 
competency. 

Lord  Justice -Clerk. — I  concur,  and  have  really 
nothing  to  add.  The  question  just  is,  what,  under  the 
3d  section  of  the  statute,  are  the  powers  of  the  Circuit 
Courts  ?  There  are  no  limiting  words  to  be  found  in  that 
section  as  there  are  in  the  first,  and,  that  being  so,  I 
conclude  no  limitation  was  intended.  I  think  the  Circuit 
Court  held  in  October  has  precisely  the  same  powers  as 
the  one  held  in  September. 

The  appellant,  who  is  a  surgeon-dentist,  sued  the 

respondent.  Miss  Hollis,  and  Charles  P.  Hollis, 

182  Trongate  Street,  Glasgow,  jointly  and  severally,  for 
£4  as  the  unpaid  balance  of  the  price  of  a  set  of  upper 
teeth  supplied  by  the  appellant  to  Miss  Hollis.  The 
defence  stated  was  that  the  pursuer  had  supplied  Miss 
Hollis  with  one  set  of  teeth  on  7th  June,  and,  in  con- 
sequence of  this  set  being  defective,  he  had  supplied  her 
with  a  second  set  on  8th  November  following ;  and  that 


HoUn. 
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1881.  having  paid  £3  for  the  first  set,  she  was  not  bound  to 
Na  78.  pay  for  the  second,  for  which  £4,  the  sum  sued  for,  was 
charged.  The  Sheriff"  having  heard  parties  dismissed  the 
action  on  the  ground  that  the  second  set  of  teeth  was 
Not.  9.  '  supplicd  in  consequence  of  the  first  having  turned  out  to 
Appeal     be  defective,  and  that  the  claim  was  exorbitant. 

Ure,  for  the  Appellant. — ^The  appeal  is  presented  on 
the  ground  of  oppression  and  that  substantial  justice  was 
not  done  to  the  appellant.  The  case  for  the  appellant, 
who  was  the  pursuer,  was  that  no  set  of  teeth  suppUed 
immediately  after  the  extraction  of  teeth  could  be  per- 
manent, and  that  they  must  be  succeeded  by  a  second 
permanent  set,  and  he  desired  to  lead  evidence  in  the 
Small  Debt  Court  to  prove  that  the  second  set  was 
inevitable  and  the  necessary  and  natural  result  of  the 
extraction ;  but  the  Sheriff  refused  to  hear  evidence  on 
the  point  and  dismissed  the  case.  The  Appellant,  I 
contend,  was  therefore  oppressively  debarred  fix)m  lead- 
ing evidence  to  prove  his  case,  and  this  appeal  ought  to 
be  sustained. 

The  Court  were  of  opinion  that  the  Sheriff  was  the 
judge  of  whether  other  evidence  than  that  of  the  parties 
to  the  case  was  necessary,  and  having,  as  the  Court 
thought,  rightly  judged  in  the  exercise  of  his  discretion- 
ary power  that  no  other  evidence  was  necessary,  there 
wafl  no  oppression,  and  therefore  no  ground  for  the  appeal 
The  following  was  the  Interlocutor : — 
*  Edinburgh,  9th  November  1881. — Having  considered 
this  case  and  heard  Counsel  for  the  Respondent  on  the 
question  of  the  competency  of  the  appeal  as  taken  to  the 
Circuit  Court  of  Justiciary,  held  at  Glasgow  in  October 
last,  repel  the  objection  to  the  competency  of  the  appeal ; 
and  having  thereafter  heard  Counsel  for  the  parties  on 
the  grounds  of  the  appeal,  dismiss  the  Appeal  and 
decern:  Find  the  Eespondents  entitled  to  expenses; 
appoint  an  account  thereof  to  be  given  in,  and  remit  to 
the  Clerk  of  Court  to  tax  the  same  and  report 

Agent  for  the  Appellani— Thok a8  Oraram,  Writer. 
Agent  for  the  Respondent— R.  W.  Waixack,  W.S. 
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Present, 

The  Lord  Jubticb- Clerk. 

Lords  Youkq  and  CraighilIi. 

HsRMANN  Nathan,  Appellant — Nevay. 

AGAINST 

William  Auld,  Bespondent — H,  JoknstotL 

Suspension  —  Suspender  Absent — Conviotion  and  Sentence  nr 
ABSENCE — Statute  38  and  39  Via,  c.  62,  sec.  10  (Summary 
Prosecations  Appeals  Act) — Statute  17  and  18  Vio.,  o.  104,  mti. 
539  (Merchant  Shipping  Act,  1854) — Statute  43  and  44  Vic, 
c.  16,  sec.  5  (Merchant  Seamen  (Payment  of  Wages  and  Eating) 
Act,  1880) — ^Citation. — A  person  having  been  convicted  and 
sentenced  in  the  Justice  of  the  Peace  Court  in  absence  under 
section  539  of  the  Merchant  Shipping  Act,  1854,  for  lin  offence, 
under  the  Merchant  Seamen  (Payment  of  Wages  and  Bating 
Act,  1880),  presented  a  Bill  of  Suspension  to  the  High  Court  of 
Justiciary,  and  pleaded,  inter  aHa^  that  he  had  not  been  duly 
and  lawfully  cited.  The  suspender  being  absent,  and  stated  to 
be  resident  in  Liverpool,  the  Court  refused  to  entertain  the  Bill, 
and  continued  the  case  for  a  month  for  the  purpose  of  his 
attendlDg ;  and  on  his  failure  to  appear  the  Bill  was  refused. 

This  was  a  Bill  of  Suspension  at  the  instance  of  Her-  188L 
MANN  Nathan  (designed  in  the  Bill  as  'residing  at  number  nT74. 
64  Brownlow  Hill,  Liverpool,  and  sometime  a  clothier  or 
runner,  residing  in  Greenock'),  of  a  conviction  and  sentence 
pronounced  in  absence  in  the  Justice  of  the  Peace  Court  ^o^^^' 
at  Greenock,  upon  a  complaint  under  the  Summary  Pro-  suipenaon^ 
cedure  Act,  at  the  instance  of  William  Auld,  the  Pro- 
curator-Fiscal, which  charged  the  suspender  with  having 
been  guilty  of  an  offence  within  the  meaning  of  the 
Merchant  Shipping  Acts,  1854  to  1880,  and  particularly 
of  section  5  of  the  Merchant  Seamen  (Payment  of  Wages 
and  Rating)  Act,  1880,  43  and  44  Via,  c.  16, 

In  so  f  ar  as  he,  not  being  in  Her  Majesty's  service,  and  Hot  author- 
VOL.  IV.  2  L 


Nftthan 
Auld. 
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1881.      ^Bed  by  law,  did,  of  date  libelled,  without  pennission  of  the  Captain, 


No.  74. 


go  on  board  the  barque  '  Belle '  at  the  Tail  of  the  Bank,  Greenock, 
NatluA     just  as  the  said  vessel  had  arriyed  from  a  voyage,  and  before  the  aea- 
AvOd.       ™®^  ^^^  discharged. 


Su^peosioii. 


H^h  Court,  The  suspender,  the  respondent  in  the  complaint, 
failed  to  appear  before  the  Justices,  and  the  follow- 
ing, the  sentence  complained  of,  was  pronounced  in 
absence  under  the  powers  conferred  by  section  539  of  the 
17th  and  1 8th  Vic,  c.  104,  The  Merchant  Shipping 
Act,  1854,  which  ordains  that,  if  a  defender  in  a  summary 
complaint  or  proceeding  for  the  recovery  of  a  penalty 
under  the  Act,  who  has  been  duly  cited,  shall  not  appear, 
he  shall  be  held  as  confessed,  and  sentence  or  decree 
shall  be  pronounced  against  him. 

Oreenock,  Sth  August  1881. — ^The  Justices  in  respect  that  the 
Bespondeut  Hermann  Nathan  has  failed  to  appear  to  answer  to  the 
foregoing  complaint,  after  being  duly  cited  to  this  diet,  hold  him  as 
confessed  jof  the  offence  charged,  and  convict  him  thereof,  and  there- 
fore adjudge  him  to  be  imprisoned  in  the  prison  of  Greenock  for  the 
period  of  six  months  from  the  date  of  his  imprisonment^  and  grant 
warrant  to  officers  of  Court  to  apprehend  him  and  convey  him  to  the 
said  prison,  and  to  the  keeper  thereof  to  receive  and  detain  him 
accordingly. 

The  suspender  had  been  charged  with  the  same  con- 
travention in  a  complaint  in  the  citation  upon  which  he 
was  erroneously  designed  '  Nathan  Hermann '  in  place  of 
*  Hermann  Nathan,'  and  upon  an  objection  being  taken, 
the  diet  on  that  complaint,  was,  on  4th  August  1881, 
deserted  pro  loco  et  tempore,  and  the  complaint,  upon 
which  the  above  conviction  and  sentence  was  ob- 
tained, was  thereupon  presented  the  following  day,  and 
served  upon  the  suspender  by  leaving  a  copy  at  his 
usual  place  of  residence  in  Greenock,  he  at  that  time 
having,  as  was  alleged  in  the  Bill,  left  Scotland  several 
days  before,  and  being  then  and  now  resident  in 
Liverpool, 

It  was  pleaded  in  the  Bill — The  complainer  was  not 
duly  and  lawfully  cited.    No  jurisdiction.     The  proceed- 
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ings  were  oppressive.     The  second  complaint  upon  which     1881. 
the  complainer  was   convicted  was  illegal  and  incom-    v^i. 
petent,  in  respect  that  the  first  complaint  had  not  been 
withdrawn.     The  complaint  was  not  relevant,  and  the 


Kathan 
Auld. 


conviction  thereon  was  illegal  and  inept  ^^w?^ 

Nbvay,  for  the  suspender. — The  complainer  was  not,  as  smpwriMk 
stated  in  the  conviction,  duly  cited.    The  only  evidence 
laid  before  the  Justices  of  the  alleged  citation  was  a  depo- 
sition made  by  a  constable,  in  which  it  stated  that  he 
^duly  cited  Nathan  to  appear  at  this  diet/  and  which 
does  not  bear  to  have  been  made  on  oath«    That  did  not 
amount  to  'proof  that  the  respondent  has  been  duly 
cited '  in  terms  of  sections  6  and  7  of  the  Summary  Pdo- 
cedure  Act     Section  6  of  that  Act  prescribes  the  requi- 
sites of  due  citation ;  and  the  only  legal  evidence  of  due 
citation  is,  an  execution  under  the  hand  of  the  constable 
setting  forth  the  facts  of  the  citation,  or  a  sworn  depo- 
sition by  him.      The  deposition,  even  if  it  had  been 
emitted  upon  oath,  to  have  been  valid,  so  as  to  amount 
to  proof,  ought  to  have  set  forth  the  details,  and  to  have 
stated  what  was  done,  otherwise  the  constable  would  be 
left  to  be  the  judge  of  what  was  due  citation.     If  this 
deposition  had  been  an  execution,  it  would  have  been  in^ 
valid,  and  it  cannot  be  contended  that  less  detail  in  the 
mode  of  execution  is  admissible  in  a  deposition  than  in 
an  execution.    Stewart  v.  Macdondld^  July  20,  I860,  22 
B.  1514.     The  deposition  ought  to  have  been  upon  oath, 
and  at  least  to  have  borne  that  the  constable  failed  to 
deliver  a  copy  of  the  complaint,  &c.,  to  the  complainer, 
the  respondent  therein,  personally  after  due  search  made 
for  him,  and  that  he  left  such  copy  at  his  usual  place  of 
abode,  also  that  this  was  done  within  the  statutory 
inducise.      In  point  of  fact  the  copy  was  left  at  his 
lodgings  at  Greenock  some  days  after  he  had  left,  sine 
anifno  revertendi,  and  while  he  was  residing  in  Liverpool, 
and  that  was  not,  we  contend,  due  service. 

Johnston,  for  the  respondent — The  suspender  had 
resided  for  seven  years  in  Greenock  previous  to  these 
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1881.  prosecutioBs,  and  the  following  entiy  of  his  name  occurs 

NoTti  in  the  Greenock  Directory,  published  in  June  of  this 

Nathan  ^^^^   *  Herman  Nathan,  of  Nathan  and  Wiening,  12 

^"^^  Cathcart  Street/  and  it  was  at  that  address  that  he  was, 


^ta^'  we  aver,  duly  cited. 

^ogp^tiOmL      Nevay  having  been  further  heard  in  support  of  the 
other  pleas  stated  in  the  Bill, 

The  Lord  Justice-Clerk  said, — ^If  the  statem^it  made 
by  the  respondent  regarding  the  residence  and  citation 
of  the  suspender  be  not  materiaUy  contradicted,  I  am  of 
opinion  that  we  should  not  proceed  to  hear  this  Bill 
further  without  requiring  the  personal  attendance  of  the 
appellant,  who  is  stated  to  be  at  present  residing  in 
Liverpool  He  is  very  much  in  the  position  of  a 
party  who  has  been  liberated  by  order  of  t^is  C<»urt. 
If  that  were  the  case,  he  would,  for  the  purpose  of  this 
suspension,  be  bound  to  be  personally  present  at  the 
hearing ;  and  I  do  not  apprehend  that  the  fact  of  his 
having  been  at  the  time  of  the  conviction,  and  still  being, 
in  llngland,  makes  any  difference  to  the  rule.  I  think 
.  that  we  ought  to  continue  the  case  for  a  month,  to  give 
the  suspender  a  chance  of  appearing. 

Lord  Young. — I  concur  with  your  Lordship  in  think- 
ing that  the  personal  presence  of  the  suspender  is  a 
reasonable  condition  of  going  on  with  the  case.  Generally 
speaking,  the  party  seeking  recall  of  a  conviction  and 
sentence  is  in  jaU  at  the  time  the  case  is  heard.  If  he  has 
obtained  interim  liberation  by  an  order  of  this  Court,  then 
it  is  provided  by  statute  (38  and  39  Vic.,  c.  62,  sec  10) 
that  while  his  appeal  or  suspension  is  being  heard  he  shall 
be  personally  present,  so  that  there  may  be  assurance  of  his 
being  sent  back  to  prison  in  the  event  of  the  Bill  being  dis- 
missed. But  for  the  case  where  a  person  may,  as  here,  be 
legally  and  properly  prosecuted  and  sentenced  to  imprison- 
ment in  his  absence,  and  who  appears  in  this  Court  by 
counsel  and  agent,  himself  remaining  absent,  there  is  no 
direct  provision.  But  if  he  appeals,  or  seeks  review 
otherwise,  it  is  reasonable,  by  analogy,  that  he  should  be 
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placed  in  the  same  position,  that  he  should  place  him-  1881. 

self  within  the  enactment  in  the  statute,  and  that  the  Na  74. 
case  should  not  be  proceeded  with  until  he  puts  himself       «. 


AuUL 


within  the  jurisdiction  of  the  Court,  so  that  we  may- 
order  him  to  undergo  his  sentence  if  we  affirm  it  Not.  9. 


h  Court, 


Lord  Craighill. — I  concur  with  your  Lordships.  If  suapenaon. 
it  could  be  otherwise  determined,  then  an  absent  appel- 
lant, who  had  been  convicted  in  absence,  would  be  in  the 
same  position  whether  he  gained  or  lost  his  case  in  this 
Court ;  for  if  he  lost  he  might  just  remain  wherever  he 
might  happen  to  be. 

The  following  were  the  Interlocutors  pronounced : — 

'JEdinburgh,  9th  November  1881.  —  Having  con- 
sidered this  Bill  and  heard  Counsel  for  the  parties,  con- 
tinue the  cause  till  this  day  four  weeks  at  half-past 
ten  o'clock  forenoon,  in  order  that  the  complainer  may 
be  personally  present' 

*Edivi)urg\  7ih  December  1881. — Having  resumed 
consideration  of  this  Bill,  and  heard  Counsel  for  the 
respondent :  In  respect  the  complainer  has  not  appeared 
personally  in  Court  at  the  calling  of  the  cause  to-day, 
refuse  the  Bill,  and  decern:  Find  the  respondent 
entitled  to  expenses :  Appoint  an  account  thereof  to  be 
given  in,  and  remit  the  same  to  the  Clerk  of  Court  to 
tax  and  report' 

»  

Agent  for  the  Stispender— W.  OmcEB,  S.S.C. 
Agent  lor  the  Reepondent^DikViD  Tdbiibui«l,  W.& 
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Present, 

The  Lord  Jubiiob-Clsbk. 

Lords  Young  and  Craiohill. 

Orb  Elder,  Suspender — C  N.  Johnson, 

A0A1N8T 

William  Morrison,  Respondent — Brand. 

Breaoh  of  Trust  and  Embbzzlbmbnt — ^Theft — Benefit  or  Bene- 
voLENT  Club  —  Releyanot — Treasurer,  Fraudulent. — ^The 
treasurer  of  a  benefit  club  haying  been  charged  before  the  Sheriff 
mth  breach  of  trust  and  embeEzlement,  as  also  theft,  in 
so  fax  as  having,  as  treasurer  and  collector,  been  entrusted  by  the 
members  of  the  club  with  various  sums  of  money,  their  pro- 
perty, for  a  limited  time,  he  failed  to  pay  over  the  same  or 
otherwise  to  account  therefor,  and  did  embezzle,  or  did  alter- 
natively steal  the  same,  on  being  convicted  of  breach  of  trust  and 
embezzlement,  and  sentenced,  suspended  on  the  ground  that  his 
duties  as  treasurer  not  being  specified  in  the  libel*  there  was  no 
sufficient  averment  of  trust,  and  no  relevant  charge  of  the  crime 
of  which  he  was  convicted.    Bill  refused. 

1881.         0^^  Eldeb,  linen-dresser,  6alla4x>wn,  in  the  parish  of 

NTVfi.  ^^yy^^^^j  <^d  Bhire  of  Fife,  waA  indicted  and  accused 

^^^  before  the  Sheriff  of  that  county  with  tiie  crime  of  breach 

Morrwon.  Qf  trust  and  embezzlement,  as  also  theft, 

Hot.  9.  '  In  80  FAR  AS,  there  having,  for  several  years  prior  to  the  month  of 
Q  .  jj^  September  1880,  existed  in  Gallatown  aforesaid  a  club  known  or 
called  the  '  Menage,*  having  for  its  object  the  accumulation  of  a  fund 
or  sum  of  money  for  the  sole  benefit  of  such  persons  as  should  become 
members  thereof  by  taking  a  £1  or  £2  share,  and  paying  thereon 
every  fortnight  the  sum  of  one  shilling  on  each  £1  share,  and  two 
shillings  every  fortnight  on  each  £2  share,  and  which  club  or  menage 
was  entrusted  to  the  care  and  management  of  a  person  called  the  col- 
lector and  treasurer ;  and  the  said  Orr  Elder  having  acted  in  the 
capacity  of  collector  and  treasurer  of  said  club  or  menage  during  the 
period  hereinafter  libelled  and  specified  in  the  third  column  of  the 
schedule  hereunto  annexed  and  referred  to,  and  having,  when  so 
acting,  or  when  thus  employed,  been  entrusted  by  the  members  of 
said  club  or  menage  with  the  sums  of  money  hereinafter  libelled,  their 
property,  till  said  sums  were  respectively  drawn  out  of  the  fund  or 
the  monies  so  paid  and  entrusted  to  him,  or  tUl  the  termination  often 
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months  horn  the  commencement  of  the  financial  year  or  other  period,  1881. 

when  the  business  for  snob  financial  year  or  other  period  fell  to  be  

closed,  and  the  whole  money  or  fiind  divided  among  the  then  existing  j^der 

members  of  said  club  or  menage  according  to  their  respective  shares  ^  ^: 
and  interests  in  the  same ;  and  it  having  been  his  special  daty,  and 


according  to  the  trust  reposed  in  him,  faithfully  to  account  for  and  ^^^^^^ 

pay  over,  at  the  end  of  said  ten  months  or  other  period,  to  the  tben ^ 

existing  members  the  whole  remaining  sum  or  sums  entrusted  to  his  ^^"^ 
care  and  management  as  collector  and  treasurer  foresaid  according  to 
their  respective  sbares  and  interests  ;  and  tbe  said  Orr  Elder  having, 
daring  the  period  hereinafter  libelled,  and  specified  in  the  third  column 
of  said  schedule,  in  the  course  of  his  employment  as  collector  and  trea- 
surer foresaid,  collected  and  received  by  fortnightly  payments  from  the 
persons  whose  names  are  set  forth  in  the  first  column  of  the  schedule 
hereunto  annexed  and  referred  to,  or  from  other  persons  for  their  be- 
hoof, at  or  near  the  place  or  places  set  forth  in  the  second  column  of 
said  schedule  against  each  of  said  respective  names,  or  at  other  places 
in  or  near  Gallatown  aforesaid  to  the  prosecutor  unknown,  on  or  about 
the  time  or  times  set  forth  in  the  third  column  of  said  schedule  against 
each  of  said  names  and  place  or  places  respectively,  the  several  sums 
of  money,  or  part  thereof,  set  in  the  fourth  column  of  said  sche- 
dule against  each  of  said  respective  names,  places,  and  dates,  or  one  or 
more  of  said  sums  or  portions  of  said  sums,  amounting  in  all  to  the 
sum  of  X45,  2s.  sterling  or  thereby,  the  said  Oir  Elder  did,  at  the 
time  or  times  referred  to  in  the  third  column  of  said  schedule,  or  at 
some  other  time  or  times  during  the  period  between  the  beginning  of 
September  1880  and  2d  July  1881,  the  particular  time  or  times  being 
more  particularly  to  the  prosecutor  unknown,  owing  to  the  said  Orr 
Elder  having  made  statements  or  representations  to  said  persons,  or 
some  of  them,  calculated  to  deceive,  and  did  deceive  them,  in  or  near 
the  house  or  premises  in  or  near  Gallatown  aforesaid,  then  and 
now  or  lately  occupied  by  him,  or  at  some  other  place  or  places 
in  or  near  Gallatown  aforesaid,  the  particular  place  or  places 
being  more  particularly  to  the  prosecutor  unknown,  wickedly  and 
feloniously,  and  in  breach  of  the  trust  reposed  in  him  as  aforesaid^ 
fail  to  pay  over  or  otherwise  to  account  to  the  foresaid  persons, 
or  any  of  them,  and  did  embezzle  and  appropriate  to  his  own  uses 
and  purposes  the  said  sum  of  £i5,  2s.  sterling  or  thereby,  or  part 
thereof,  being  the  monies  collected  and  received  by  him  as  aforesaid, 
the  same  being  the  property  of  the  persons  foresaid,  according  to  the 
several  amounts  paid  by  each  of  them  respectively ;  or  otherwise,  time 
or  times  and  place  or  places  above  libelled,  the  said  Orr  Elder  did, 
wickedly  and  feloniously,  steal  and  thefbuously  away  take,  the  said 
sum  of  £45,  2s.  sterling  or  thereby,  the  property  or  in  the  lawful  pos- 
session of  the  persons  foresaid,  according  to  the  several  amounts  paid 
by  each  of  them  respectively,  and  consisting  of  bank  or  banker's 
notes,  gold,  silver,  copper,  or  bronze  money,  or  of  one  or  more  of 
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1881.      said  kinds  of  money :  And  the  said  Oir  Elder  haying  heen  appie* 
nITs.     handed,  &c. 

Eldor 

«■.  Objections  having  been  taken  to  the  relevancy  of  the 

-g^^  libel  at  the  first  diet,  and  lepeUed,  the  panel  pleaded  not 
Nov.  9.  guilty  at  the  second  diet  before  the  Sheriff  (Crichton),  and 
Siup.  fL  Jib.  after  a  trial  was  convicted  of  breach  of  trust  and  em- 
bezzlement, and  sentenced  to  twelve  months'  imprison- 
ment. He  thereupon  presented  the  present  Bill  of 
Suspension  and  Liberation,  at  the  calling  of  which  before 
the  High  Court, 

C.  N.  Johnston,  for  the  suspender,  contended. — The 
facts  stated  in  the  minor  proposition  of  the  libel  are 
unintelligible,  and  do  not  amount  to  the  crime  of  which 
the  suspender  was  convicted.  In  charging  breach  of 
trust  and  embezzlement  in  circumstances  such  as  the 
present,  the  libel  ought  to  have  set  out  by  specifying  the 
nature,  origin,  and  objects  of  the  institution  or  club 
called  the  ^Menage,'  of  which  the  accused  is  alleged 
therein  to  be  an  office  holder,  in  order  that  the  trust 
which  is  alleged  might  be  clearly  set  forth.  Secofidiy. 
It  should  also  have  set  forth  the  mode  in  which  the 
money  alleged  to  have  been  embezzled  came  into  the 
accused's  hands.  Thirdly.  It  should  have  stated  that 
the  accused  was  bound  to  pay  the  money  into  bank,  or 
otherwise  hold  it  for  behoof  of  the  club,  and  was  not 
entitled  to  employ  it,  even  ad  interim,  for  his  own 
purposes.  Fourthly.  It  shoidd  have  averred  that  the 
accused  had  failed  to  hold  the  funds  entrusted  to  him 
in  terms  of  the  trust  reposed  in  him,  or  to  pay  or  account 
for  the  same,  but  had  applied  them  to  his  own  uses,  and 
embezzled  and  appropriated  them.  This  libel,  however, 
does  not  set  forth  these  requisites,  especially  the  first  and 
third.  The  nature  and  object  of  the  club  should  have 
been  so  defined  as  to  point  out  what  were  the  duties  of 
the  collector  and  treasurer.  Such  an  office  holder  is  some- 
times just  in  the  position  of  a  banker.  It  is  not  said 
that  the  accused  was  bound  to  lodge  the  moneys  which 
were  subscribed  into  a  bank,  or  that  he  was  bound  to 


VOL-  IV.]      AND  CIRCUIT  CJOURTS  OF  JUSTICIAEY.  533 

pay  interest     If  such  was  the  case,  these  things  would  1881. 

require  to  have  been  averred.     In   point  of  fact,  the  nITs. 

members  of  this  club  were  not  in  the  habit  of  receiv-  «. 

ing  any  interest      They   were  entitled  to   draw  any  **'***^"- 


portion  of  the  money  paid  by  them  if  they  happened  to  Ko^T*' 
require  it;  and  at  the  end  of  ten  months  from  the su«p.  k  Uh. 
commencement  of  what  is  called  in  the  libel  'the 
financial  year/  lots  were  drawn  for  whatever  sum  re- 
mained in  the  treasurer's  hands.  But  there  is  nothing 
said  as  to  what  was  the  duty  of  the  treasurer  of  the 
club.  If  he  was  not  bound  to  lodge  the  money  in  bank 
or  to  pay  interest,  his  duty  was  one  of  accounting  only, 
and  he  was  entitled  to  employ  the  money.  At  all  events, 
whichever  of  these  was  his  duty  it  ought  to  have  been 
set  forth.  In  the  case  of  Smith  v.  Lothian,  High  Court, 
Mar.  21,  1862,  Irv.,  voL  iv.  p.  170,  in  which  a  similar 
charge  was  made  against  the  treasurer  of  an  unregistered 
benevolent  society,  it  was  set  forth  in  the  libel  that  his 
duty  aa  treasurer  was  to  receive  the  contributions  of  the 
members  and  to  put  these,  when  collected,  into  bank. 
In  the  present  libel  all  that  is  said  is  that  the  panel  was 
entrusted  with  the  sums  libelled  till  these  were  respec- 
tively drawn  out,  or  tiU  the  termination  of  the  ten 
months  from  the  commencement  of  the  financial  year 
or  other  period,  when  the  business  fell  to  be  closed  and 
the  whole  money  divided  (see  foot  of  page  530).  It  is 
not  even  said  that  the  date  for  payment  had  arrived — 
that  the  ten  months  had  expired,  or  when  the  financial 
year  or  other  period  commenced. 

Brand,  for  the  respondent. — ^The  explanation  of  any 
indefiniteness  that  may  exist  in  the  charge  is  that  this  club 
or  '  menage '  was  loosely  constituted  and  had  no  written 
rules.  But  the  libel  contains,  we  submit,  relevant  charges 
of  the  crimes  libelled.  It  is  sufficiently  and  distinctly 
averred  that  the  members  of  this  club  put  their  funds 
into  the  hands  of  the  accused  as  a  custodier  bound  to 
keep  the  money  entrusted  to  him  in  forma  specifica,  and 
to  return  it  from  time  to  time  during  the  financial  period 
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1881.  mentioned,  as  the  members  of  the  club  required  it,  and 

NaTs.  *t  the  end  of  that  period  to  pay  what  remained  to 

^t^  the  member  or  members  of  the  club  entitled  to  it     He 

Morriacwa.  j^  ^^  ^  j^  ^^  treasurer  of  the  funds  of  the  club,  and 

^Jv^'SI^*  that,  it  is  submitted,  implies  that  his  duty  was  to 
g  &  lib  treasure  these  funds.  The  ten  months  libelled  was  the 
first  ten  months  of  this  treasurer's  tenure  of  the  office. 
He  was  not  entitled  to  use  the  money,  and  he  had  no 
bank  account,  and  was  not  bound  to  pay  interest.  The 
previous  collector  had  simply  kept  the  money  of  the 
dub  in  a  box,  and  paid  it  out  when  required,  or  when 
due,  and  that  was  the  suspenders  duty.  Instead  of 
performing  which,  we  say  he  embezzled  the  money 
entrusted  to  him,  or  otherwise  that  he  stole  it ;  and  that 
is  sufficiently,  and,  we  submit,  relevantly  averred  in  this 
libel. 

The  Lord  Justice-Cuibk. — It  is  impossible  not  to  see 
that  this  libel  discloses  a  very  bad  offence,  in  this,  that 
the  accused  was  the  collector  of  money  not  belonging  to 
himself,  which  he  appropriated  to  his  own  uses,  and  all 
the  more  that  this  was  apparently  a  matter  in  which  per- 
sons in  poor  circumstances  were  concerned.     This  club 
was  evidently  a  kind  of  savings  bank,  in  which  persons 
deposited  with  a  trustworthy  man  sums  every  fortnight, 
in  the  expectation  of  receiving  the  money  back  at  some 
future  time,  instead  of  spending  it  in  the  interval     This 
might  be  a  very  useful  institution  ;  and  it  is  quite  cer- 
tain that  a  person  trusted  in  that  way  by  that  class  of 
people  should  not  only  adhere  to  the  ordinary  rules  of 
honesty,  but  be  very  scrupulous  as  to  what  he  did  with 
the  money.     But  the  question  is  whether  the  libel  is 
relevant.     It  no  doubt  should  have  set  forth  more  pre- 
cisely what  was  the  legal  position  of  the  accused,  whether 
he  was  treasurer  or  manager,  and  what  were  his  duties  as 
such,  and  whether  he  was  the  mere  custodier  of  the  funds 
of  the  club.    But  taking  the  libel  altogether,  although 
it  may  very  well  be  said  to  be  open  to  the  criticisms 
that  have  been  made  upon  it,  I  am  not  prepared  to  say 
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that  it  is  irrdevant     I  think  it  is  made  clear  that  when  1881. 

the  accused  received  the  funds  of  the  club  he  received  ^ZTs. 

them  as  a  trustee,  and  that  he  had  no  other  duty  than  to  «l^ 
pay  them  back.     I  am  satisfied  that  if  this  sentence  were 


suspended  there  would  be  a  great  miscarriage  of  justice.     §o^T^ 
I  am  therefore  for  refusing  the  BilL  si^p.  t  Lib. 

Lord  Young. — I  concur  with  your  Lordship,  and 
particularly  that  there  would  be  a  great  miscarriage 
of  justice  if  this  suspender  were  set  free.  I  have  no 
doubt  that  the  Sheriff  so  charged  that  the  jury  could 
have  acquitted  if  they  were  of  opinion  that  upon  the 
evidence  before  them  the  accused  could  at  any  time  have 
used  the  fuuds  as  his  own.  This  club  seems  to  have 
consisted  in  a  number  of  people  placing  a  portion  of  their 
savings  periodically  in  the  hands  of  the  accused  as  a 
trustworthy  person,  in  order  that  they  might  be  free  from 
the  temptation  to  spend  them,  and  the  only  regret  is 
that  that  was  not  so  clearly  stated  in  the  libel  as  it  might 
have  been.  But  that  is  just  custody  of  small  savings  for 
a  short  time.  The  suspender  was  just  a  depositee,  and 
as  such  bound  to  restore  the  ipsa  corpora  of  the  funds 
entrusted  to  him.  Tt  is  just  as  if  he  had  been  the  cus- 
todier of  their  watches  ;  and  the  man  who  violates  that 
trust  is  just  a  thief.  I  don't  object  to  his  crime  being 
called  breach  of  trust  and  embezzlement,  although  I 
prefer  theft ;  because  breach  of  trust  and  embezzlement  is 
just  a  species  of  theft.  The  indictment  might  certainly 
have  been  much  more  simply  and  more  clearly  stated ; 
but  there  may  have  been,  as  is  stated,  some  difficulty 
from  this  not  being  a  carefrdly  framed  club.  I  also  am 
not  prepared  to  find  that  the  libel  is  irrelevant 

Lord  Craiqhill  concurred. 

The  complainer  was  present,  and  the  following  was  the 
Interlocutor  pronounced : — 

*  Edinburgh,  9th  November  1881. — ^Having  considered 
this  Bill,  and  heard  (Counsel  for  the  parties,  refrise  the 
Bill,  and  decern.' — (The  complainer  on  15th  September 
obtained  interim  liberation  on  £10  caution,  and  warrant 
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for  his  reapprehension  and  reincarceratioii  was  granted, 
and  fonned  part  of  the  Interlocutor.) 

Agent  for  the  Suspender— R  J.  Datidsoit,  Writer,  Cupar. 
Agent  for  the  Reapondent-CBOWir  Agent. 


Piesent, 

The  LoBD  Ju8txc8-Clbrk. 

Lords  Young  and  Craiqhill. 

Thomas  M'Guire,  Suspender — /.  Campbell  Smith, 

AGAINST 

Francis  S.  Fairbairn,  Kespondent — fF,  C,  Smiik, 

RjBFORMATORT  SCHOOL — SbNTENOB — StATUTB  29  AND  30  Vic.  a  117, 

8B0.  14  (Reformatoty  Schools  Act,  1866)~Brsaoh  of  thb 
Peacb — PoLiOB  Maqistratb. — A  boy  of  fifteen  years  of  age,  who 
pleaded  guilty  before  a  Police  Magistrate  to  a  breach  of  the  pub- 
lic peace,  and  was  sentenced  to  ten  days'  imprisonment,  having 
been  also  ordered,  in  terms  of  section  14  of  the  Reformatory 
Schools  Act,  1866,  to  be  thereafter  sent  to  a  reformatoiy^sehool 
for  five  years,  suspended,  and  pleaded,  irUer  alia,  that  he  was 
not,  in  terms  of  said  section,  an  offender  under  the  age  of  six- 
teen years,  who  had  been  '  convicted  of  an  offence  punishable  with 
penal  servitude  or  imprisonment,  and  sentenced  to  be  impri- 
soned for  ten  days,'  and  was  not,  therefore,  within  the  scope  of 
the  enactment  in  said  section,  by  which  Magistrates  are  authorised 
to  send  such  offenders  to  a  reformatory  school,  .  Held  that  said 
enactment  applied  to  the  minor  grades  of  graver  crimes,  aud  not 
to  such  offences  as  breach  of  the  peace,  and  the  Bill  passed 
so  far  as  regards  the  order  of  five  years'  detention  in  a  re- 
formatory. 

This  was  a  bill  of  suspension  and  liberation  at  the 

1881.     instance  of  Thomas  M'Gujre,  a  lad  of  fifteen  years  of 

NaT«.     *8®»  ^*^  *^®  concurrence  of  his  father,  a  scavenger  at 

M'Guipe    Galashiels,  as  his  administrator-in-law,  of  a  conviction 

FairbainL   ^^^j  senteucc  prououuccd  by  two  Magistrates  in  the  Police 

Hij^h  Court,  Court  of  that  burgh,  convicting  the  suspender  of  breach 

- — L  iTb.^^*^®  public  peace,  sentencing  him  to  be  imprisoned  for 

ten  days,  and  ordering  him,  at  the  expiration  of  said 
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sentence,  to  be  sent  to  a  reformatory  school  for  the  1881. 

period  of  five  years.  NoTd. 

The  complaint,  which  was  at  the  instance  of  Francis  ^'^^ 

S.  Fairbairn,  as  Procurator-Fiscal,  set  forth  FMirh^irp. 

High  Court, 
That  Thomas  M'Guire,  a  labourer,  residing  in  Over  Haugh  Street,  ^^* 

in  said  burgh,  has  been  guilty  of  the  crime  or  offence  of  committing  a  S^^*  ^  ^^ 
breach  of  the  public  peace,  actor  or  art  and  part.  In  so  fab  as,  on  the 
27th  day  of  August  1881,  the  said  accused  did,  on  the  public 
thoroughfare  in  Channel  Street,  in  the  said  burgh,  behave  in  a  riot- 
ous, outrageous,  and  disorderly  manner,  and  did  utter  oaths  and  im. 
preeations,  and  did  shout  and  bawl  and  make  a  great  noise,  whereby 
the  lieges  were  annoyed  and  disturbed,  and  a  breach  of  the  public 
peace  was  committed.  *  It  is  therefore  craved  that  warrant  be  granted 
for  apprehending  and  bringing  the  said  accused  into  Court  to  answer 
to  ibis  complaint,  and  for  citing  witnesses  for  both  parties ;  and  that 
the  said  accused  be  thereafter  punished  according  to  law,  or  that  such 
other  judgment  be  given  as  the  case  may  require.' 

The  foUowing  was  the  sentence  complained  of : — 

Be  it  remembered  that,  on  the  29th  day  of  August  1881,  at  the 
Police  Court  of  the  extended  burgh  of  Galashiels,  in  the  county  of 
Selkirk,  Thomas  M'Guire,  a  labourer,  residing  in  Over  Haugh  Sti«et, 
in  said  buigh,  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of 
fifteen  years^  is  convicted  before  us,  two  of  the  Magistrates  of  the  said 
extended  burgh  of  Galashiels,  for  that  he  has  been  guilty  of  the  crime 
or  offence  of  committing  a  breach  of  the  public  peace,  and  we  adjudge 
the  said  Thomas  M'Guire,  for  his  said  offence,  to  be  imprisoned  in 
the  prison  of  Selkirk,  in  the  said  county,  for  the  space  of  ten  day& 

And  that,  in  pursuance  of  'The  Eeformatory  Schools  Act,  1866/ 
we  also  sentence  the  said  Thomas  M'Guire  (whose  religious  persuasion 
appears  to  us  to  be  Roman  Catholic)  to  be  sent^  at  the  expiration  of 
the  term  of  imprisonment  aforesaid,  to  Dalbeth  Beformatory  School 
at  Glasgow,  in  the  county  of  Lanark  (the  managers  whereof  are 
willing  to  receive  him),  and  to  be  there  detained  for  the  period  of  five 
years,  commencing  from  and  after  the  8th  day  of  September  next. 
Given  under  our  hands  and  seals  the  day  and  year  fint  above  men- 
tioned, at  Galashiels,  in  the  county  foresaid. 

• 

In  the  Bill  it  was  pleaded  the  sentence  complained  of 
should  be  suspended,  and  liberation  granted  as  prayed 
for,  in  respect — (1,)  No  notice  was  given  to  the  com- 
plainer,  Alexander  M'Guire  (the  father  of  the  accused), 
such  as  admitted  of  his  being  present  at  the  proceedings. 
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1881.     and  he  was  not  present  aocoidingly.      (2.)  The  several 

vT?^     statements  made  to  the  Court  as  to  the  nnlibelled  past 

«        charges  or  offences  against  the  complainer,  followed  by 

.the  same  being  entertained  by,  and  having  influenced 

^hOcmrt,  ^Y^^  Magistrates,  vitiated  the   whole  proceedings,  and 

Soup,  k  Uh.  rendered  them,  including  the  sentences  pronounced, 
maUcious,  corrupt,  oppressive,  wrongous,  unjust,  and 
illegal  (3.)  Also  that  Thomas  M'Guire  having  been 
guilty  of  a  breach  of  the  peace  merely,  the  sentence 
of  ten  days'  imprisonment  and  five  years  in  a  refor- 
matory was  grossly  oppressive  and  unjust 

J.  Campbell  Sinxfl,  for  the  appellant — The  appellant, 
who  is  the  son  of  a  scavenger  in  Galashiels,  was  taken  into 
custody  on  the  night  of  Saturday,  25th  August  last^  and 
locked  up  for  the  night     Next  day  on  leaving  his  watch 
he  was  liberated,  having  previously  had  some  conversa- 
tion with  a  sergeant  of  police,  in  the  course  of  which  he 
was  advised  to  plead  guilty.     On  appearing  at  the  Court 
on  Monday  the  above  complaint  was  read,  and,  follow- 
ing the  sergeant's  advice,  the  suspender  pleaded  guilty, 
whereupon  a  superintendent  of  police,  who  was  acting  as 
procurator-fiscal,   stated   to   the   Magistrates   that  the 
accused  had  been  eight  times  previously  convicted,  and 
that  he  had  shortly  before  been  remitted  to  the  Sheriff 
on  a  charge  of  housebreaking,  but  that  it  was  found  not 
proven.     It  was  in  respect  of  that  statement,  which  was 
wholly  irregular  and  incompetent,  besides  being  in  the 
main  untrue,  that  the  sentence  complained  of  was  pro- 
nounced    In  point  of  fact,  the  previous  convictions 
against  the  accused  were — One  for  stealing  apples^  for 
which  he  was  sentenced  to  three  days'  imprisonment ;  a 
second  for  stealing  a  piece  of  lead,  for  which   he  re- 
ceived a  similar  sentence  ;  and  a  third,  for  sliding  on  the 
street^  for  which   he   had  three  hours'  imprisonment 
As  the    statement  of   the    superintendent    influenced 
the  Magistrates  in  pronouncing  the  order  complained 
of,   it  was    therefore    oppressive,  unjust,  and  ill^al 
Further,  the  order  having  been  pronounced  under  the 
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Aefonnatory  Schools  Act  {29  and  80  Vu;.,  c.  117,  sec.  1881. 
14),  (which  applies  to  'offenders  under  sixteen  years  of  NoTe. 
age,  who  are  convicted  of  an  offence  punishable  with        ^ 

penal  servitude  or  imprisonment,  and  are  sentenced  to 

be  imprisoned  for  the  term  of  ten  days  or  a  longer  term,')  ^.^ 
the  offence  for  which  the  suspender  was  convicted  was  a  su»pu  kuu 
police  offence,  for  which  a  small  fine  was  the  proper 
punishment.  It  was  not  therefore  of  the  class  of  offences 
contemplated  or  included  in  the  enactment  of  said 
section  14  of  ihe  Act  We  also  complain  that  no  notice 
was  given  to  the  accused  or  to  his  father  that  proceed- 
ings were  to  be  taken  under  this  Act.  It  has  been  held 
that  in  such  cases  the  parent  ci  the  child  ought  always  in 
justice  and  in  humanity  to  be  conmiunicated  with  before 
pronouncing  such  an  order.  Wil807i  v.  Stirling,  High 
Court,  March  9,  1874,  Couper,  vol.  ii  p.  518. 

The  LoKD  Justice  Clerk,  to  the  Counsel  for  the 
respondent. — ^What  have  you  to  say  upon  the  question 
whether  the  offence  charged  is  one  punishable  with  penal 
servitude  or  imprisonment  within  the  meaning  of  section 
14  of  the  Reformatory  Schools  Act  ? 

W.  C.  Smith,  for  the  respondent. — ^The  section  gives 
to  the  Magistrate  a  considerable  discretion  as  regards  the 
cases  in  which  this  order  shall  be  pronounc^.  The 
power  of  the  Magistrate  is  not  limited  to  those  cases 
which  involve  crimes  for  which  sentence  of  penal 
servitude  might  be  inflicted.  His  discretion  extends 
to  cases  in  which  sentence  of  imprisonment  for  ten  days 
might  be  imposed.  This  case  was  therefore  one  which 
fell  within  the  discretion  of  the  Magistrate.  The  only 
cases  intended  to  be  excepted  from  the  operation  of  sec- 
tion 14  were  cases  in  which  a  penalty  only  bould  be  im- 
posed. The  use  of  the  words  penal  servitude  in  the 
clause  was  to  define  the  more  serious  class  of  offences  to 
which  the  clause  might  be  applied.  It  is  not  the  custom 
to  libel  previous  convictions  in  the  Police  Court  Nor  is  it 
necessary  in  order  to  such  an  order  as  is  here  complained 
of  being  pronoimced  that  it  be  moved  for ;  the  Magis- 
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1881.     trate  may  proceed  propria  mUu  to  exercise  his  discietioiL 

KoTd.     He  may  also  make  such  enquiry  as  he  thinks  proper. 

«,        Nor  is  it  necessary  that  in  all  cases  intimation  should  be 

given  .to  the  parent  of  the  accused.     The  case  of  WHsm 


%o^T^  V.  Stirling  quoted  was  not  under  this,  the  Reformatory 
9u«p.  It  Lib.  Schools  Act,  which  relates  to  criminals,  but  under  the 
Industrial  Schools  Act  (29  and  30  Vic,  c.  118),  and  the 
child  dealt  with  in  that  case  was  not  a  criminal 

Lord  Young. — I  think  this  sentence  is  a  bad  one.  The 
conviction  of  this  boy,  on  his  own  confession,  of  shouting 
and  bawling  in  the  streets,  was  followed  by  a  sentence  of 
imprisonment  for  ten  days.  So  far  the  sentence  is  un- 
impeachable. It  appears,  however,  that  by  a  subsequent 
order  the  Magistrate  ordered  the  panel,  after  the  term  of 
imprisonment  had  expired,  to  be  sent  to  a  reformatory 
school,  and  to  be  there  detained  for  a  further  period  of 
five  years.  Now,  I  am  of  opinion  that  this  part  of  the 
sentence  was  not  warranted  by  the  conviction  of  the 
offence  of  which  the  accused  pleaded  guilty,  and  cannot 
be  sustained.  The  case  never  reached  the  Magistrates' 
discretion  under  the  1 4th  section  of  the  Reformatoiy 
Schools  Act  of  1866.  That  section  was  never  intended 
to  give  the  Magistrate  power  to  send  children  imder 
fifteen  years  of  age,  or  beyond  it,  to  a  reformatory  school 
for  such  offences  as  this,  but  for  those  of  another  charac- 
ter altogether,  and  which  are  punishable  by  penal  servi- 
tude or  imprisonment.  Quite  another  and  much  more 
serious  class  of  offence  is  suggested  by  the  words  of  the 
statute.  I  think  we  should  sustain  the  sentence  so  far 
as  it  relates  to  the  imprisonment,  and  quash  it  as  regards 
the  detention  in  a  reformatory  school 

Lord  Cbaighill. — ^I  am  of  the  same  opinion.  The 
sentence  to  a  term  of  imprisonment  is  one  thing,  and,  in 
my  opinion,  was  quite  rightly  imposed,  but  the  order  of 
the  Magistrate  that  the  boy  should  be  further  sent  to  a 
reformatory  school  is  quite  another  thing,  and,  I  think, 
cannot  be  sustained  for  a  moment  I  quite  adopt  the 
view  of  the  statute  on  which  Lord  Young  has  proceeded. 


^f 
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Lord  Justice-Clerk. — I  do  not   think  that  clause     1881. 
fourteen  was  ever  intended  to  apply  to  the  minor  grades    noTo. 
of  crime,  but  only  to  those  of  graver  complexion,  such  as    ^'^^ 
theft  or  similar  offences.     I  think  also  that  some  notice  ^^"'^^'^^ 
ought  to  have  been  given  that  such  an  order  was  intended  °^o^^' 
to  be  moved  for  or  pronounced.     I  think  that  we  ought  g      ^j^^ 
to  affirm  the  sentence  of  ten  days*  imprisonment,  and  to 
quash  the  further  sentence  of  five  years  in  a  reformatory 
school. 

The  following  was  the  Interlocutor  : — 
*  Edinhurghy  9th  November  1881. — Having  considered 
this  Bill,  and  heard  Counsel  for  the  parties,  Pass  the  Bill 
so  far  as  regards  the  order  of  detention  in  the  reformatory 
complained  of:  Suspend  the  said  order  of  detention 
simplicitery  and  decern  :  Find  the  complainer  entitled  to 
expenses,  which  modify  to  seven  guineas,  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent.' 

Agent  for  Suspender— D.  TURNBU,  S.L. 
Agent  for  Respondent—F.  S.  Faibbaibn,  S.L. 


Present, 

The  Lord  Justigb-Clere. 

Lords  Young  and  CRAioHUiL. 

John  Craig,  Advocator — Jjmg, 

AGAINST 

Alexander  Galt,  Respondent — Jameson, 

pRODUOTioNS,  Lodging  before  the  Sheriff — Trial — First  Diet — 
Second  Diet — ^Aot  of  Adjournal,  17th  March  1827,  Chap. 
11.  SEC.  6 — Advocation. — Held  that  the  Sheriff  was  not  entitled 
to  dismiss  a  criminal  libel  at  the  instance  of  a  private  prosecutor 
with  concurrence  of  the  public  prosecutor,  because  of  the  non- 
production  the  day  before  the  first  diet  at  which  the  case  was  jq'o.  77. 
called  of  an  article  libelled  as  '  to  be  produced  at  the  trial'  ^^^ 

A  CRIMINAL  libel  at  the  instance  of  John  Craig,  _^1L_ 
joiner,  Stewarton,  in  the  county  of  Ayr,  with  the  consent  ^©t.  9?*' 
and  concurrence  of  the  Procurator  Fiscal,  chargiog  the  Adrooation. 

VOL.  IV.  _  2  m 
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1881.     crime  of  perjury,  having  been  served  upon  Alexander 

No.  77.     Galt,  the  postmaster  in  said  town,  it  was  objected  on 

V        behalf  of  Gait  at  the  first  diet  on  5th  October  1881, 

Gait, 

-  -  before  the  Sheriff-Substitute  at  Kilmarnock  (T.  Ander- 

*§ov.  9.  '  son),  that  a  document  titled  on  the  back,  *  Defender's 
Advocation,  proof  171  causQ  M.  and  J.  Craig  v.  Robert  Mackie  and 
others,^  being  a  document  which  had  been  libelled  as  to 
be  used  in  evidence  against  him,  had  not  been  lodged  in 
the  hands  of  the  Clerk  of  Court  previous  to  said  first 
diet.  After  hearing  parties,  the  following  was  the 
Interlocutor: — *The  agent  for  the  panel  objected  that 
the  production  libelled  on  had  not  been  produced.  The 
Sheriff-Substitute  sustains  the  objection  and  dismisses 
the  action/ 

The  complainer  Craig  thereupon  brought  the  present 
bill  of  Advocation,  and  referred  to  the  Act  of  Adjournal 
of  17th  March  1827. 

'Act  of  Adjournal  of  17th  March  1827,  regulating 
form  of  process  in  Sheriff  and  Burgh  Courta  in 
Scotland,  Chap,  il' 
*  Section  6. — The  original  libel,  list  of  witnesses,  and  list 
of  assizers,  the  executions  against  the  accused  and  against 
the  witnesses  and  assizers,  and  also  the  articles  to  be  pro- 
duced by  the  prosecutor  in  the  course  of  the  trial,  shall 
be  lodged  in  the  hands  of  the  Clerk  of  Court  not  later 
than  the  day  before  the  trial' 

It  was  contended  for  the  complainer  that  the  objection 
was  premature  ;  that  in  criminal  cases  before  the  Sheriff, 
productions  did  not  require  to  be  lodged  till  '  the  day  be- 
fore the  trial/  and  that  the  *  trial '  was  now  regarded  in 
practice  as  being  at  the  second  diet  That  the  Sheriff- 
Substitute  was  therefore  wrong  in  sustaining  the  objec- 
tion and  dismissing  the  libel,  and  his  Interlocutor  ought 
therefore  to  be  recalled. 

The  Court  were  of  opinion  that  the  Sheriff  is  not 
entitled  to  dismiss  a  criminal  libel  at  the  first  diet,  be- 
cause of  the  non-production,  the  day  before  that  diet,  of  a 
document  or  artide  libelled  as  'to  be  produced  at  the  trial' 
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The  following  was  the  Interlocutor  pronounced : —  1881. 

*  Edinhurghy  9th  November  1 881. — Having  considered  Nr?/. 

thia  Bill,  and  heard  Counsel  for  the  parties  :  Sustain  the  ^^ 

Advocation :  Becal  the  Interlocutor  complained  of,  and  ^^^ 


remit  to  the  Sheriff  to  proceed  according  to  law  :  Find  ^^o^^*' 
the  complainer  entitled  to  expenses,  which  modify  to  AdYocation. 
four  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  respondent/ 


Present, 

The  LoBD  Justiob-Clerk. 

Lords  Youno  and  Craiohill. 

Jambs  Anderson,  Suspender — Kennedy. 

AGAINST 

QsoBOB  MuRB  Wood,  Bespondent — Brand. 

Cruelty  to  Animals — Statute  13th  and  14th  Vic,  o.  92,  sec.  1 
(Cruelty  to  Animals  (Scotland)  Act) — Complaint — Kelbvanct — 
Spbcifioation,  want  of. — Held  that  a  charge  against  a  cabman  of 
Iiaving  contravened  the  Prevention  of  Cruelty  to  Animals  Act,  in 
80  far  as  he  did  cruelly  ill-treat  or  cause  to  be  ill-treated  a  horse,  by 
cruelly  allowing  it  to  remain  yoked  to  a  cab  during  the  night  of 
the  18th  and  the  morning  of  the  19th  October  1881,  said  horse 
suffering  severely  from  hunger,  cold)  and  exposure,  in  consequence 
of  which  it  suffered  great  and  unnecessary  pain,  although  defec- 
tive and  somewhat  ambiguous,  was  not  irrelevant,  in  respect  that 
it  set  forth  a  duty  which  had  been  neglected  in  circumstances 
in  which  it  was  known  that  such  neglect  would  cause  suffering,  and 
a  Bill  of  Suspension  on  the  ground  of  the  irrelevancy  of  the 
complaint  refused.  (Disa  Lord  Young,  who  held  that  the  facts 
libelled  did  not  necessarily  involve  cruelty  in  the  sense  of  the 
statute.) 

Observations  (per  Lord  Young  and  Lord  Craighill)  on  Lord 
I^eaves's  opinion  in  WiUan  v.  Johnston,  High  Court,  May  28, 1874. 
Couper,  vol.  iii  p.  8. 

This  was  a  Bill  of  Suspension  at  the  instance  of    Na  78. 
James  Anderson,  cab-driver.  Dairy,  Edinburgh,  against        ^^ 

a  conviction  and  sentence  pronounced  in  the  Justice—; 

of  the  Peace  Court  of  said  city,  under  which  he  was  i?ot.  ^ 
sentenced  to  pay  a  penalty  of  25s.  and  two  guineas  susp.  &  uh. 
of  expenses,  or  to  be  imprisoned  for  14  days,  upon  a 
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1881.     complaint  at  the  instance   of  George  Mure  Wood, 
No.  78.     Procurator-Fiscal  of  said  Court,  which  set  forth, 

Andenon 
Wood.  That  Jamps  Anderson,  a  cab-driver,  residing  at  White's  Buildings, 

H'  h  Court.   ^*^»  Edinburgh,  has  contravened  the  Act  of  Parliament  passed  in 
Not.  29.     the  thirteenth  and  fourteenth  year  of  the  reign  of  Her  Majesty  Queen 

SuBD.  &  Lib.  Victoria,  chapter  ninety-second,  entitled  *  An  Act  for  the  more  effectual 
Prevention  of  Cruelty  to  Animals  in  Scotland,'  in  so  far  as  on  the 
18th  and  19th  days  of  October  1881  years,  or  on  some  other  day  about 
that  time,  the  said  James  Anderson  did  cruelly  ill-treat,  or  cause  to 
be  ill-treated,  a  horse  in  his  possession,  or  under  his  charge,  by  eausirui 
or  allowing  said  liorse  to  remain  yoked  to  a  cab  on  the  ptiblic  road 
at  Newbridge,  in  the  parish  of  Kirkliston  and  county  of  Edinbuigb, 
during  the  night  of  the  ISth  and  morning  of  the  19th  October  1881, 
said  horse  sf offering  severely  from  hunger,  cold,  and  exposure,  in  con- 
sequence of  which  said  horse  suffered  great  and  unnecessary  pain,  and 
whereby  the  said  horse  was  thus  ill-treated,  abused,  or  tortured,  and 
whereby  the  said  James  Anderson  has  forfeited,  and  is  liable  to 
pay  a  sum  not  exceeding  £5,  together  with  the  costs  of  the  prosecu- 
tion and  conviction ;  and,  in  default  of  immediate  payment,  or 
within  such  time  as  your  Honours  may  appoint,  to  suffer  imprison- 
ment for  any  time  not  exceeding  two  calendar  months,  unless 
payment  be  sooner  made,  without  prejudice  to  your  Honours,  if  you 
shall  think  fit,  instead  of  imposing  a  pecuniary  penalty,  forthwith  to 
adjudge  the  said  James  Anderson  to  be  imprisoned  for  any  time  not 
exceeding  three  calendar  months,  all  in  terms  of  said  Act. 

Kennedy,  for  the  suspender. — ^We  object  to  the 
relevancy  of  this  complaint,  that  it  does  not  set  forth  or 
charge  against  the  suspender  any  acts  which  amount  to 
wanton  cruelty  in  the  sense  of  the  statute  libelled,  and 
that  it  isunspecific  and  defective.  (Reads  complaint,  also 
section  1  of  the  Statute  13  &  14  Vic,  c.  92,  Prevention  of 
Cruelty  to  Animals  (Scotland)  Act.  See  foot-note,  p.  328.) 
In  the  case  of  Cornelius  v.  Grant,  High  Court,  June  8, 
1880,  Couper,  vol.  iv.  p.  327,  it  was  held  that  the  cruelty 
struck  at  by  the  statute  is  wanton  cruelty,  meaning 
cruelty  without  reasonable  object  and  to  an  unreasonable 
extent ;  and  in  the  case  of  Sharp  v.  Mitchell^  High  Court, 
May  28d,  1872,  Couper,  vol.  ii.  p.  273,  which  was  a  charge 
of  starving  sheep  by  causing  them  to  be  kept  and  herded 
upon  insufficient  pasturage,  it  was  held  that  such  a 
charge  of  cruelty  necessarily  imports  an  intention  or  pur- 
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pose  to  inflict  cruelty ;  and  the  absence  of  an  averment  1881. 

of  knowledge  that  there  was  an  insufficiency  of  food  was  No.  78. 
in  that  case  consequently  held  fatal  to  the  relevancy  of        ». 


Wood. 


High  Court, 


the  charge.  These  cases  show  that  intention  is  a  neces- 
sary  element  of  such  a  charge,  and  that  the  facts  in  a  not.  29. 
complaint  libelling  a  contravention  of  this  statute  must,  sosp.  &  ub 
upon  the  face  of  the  complaint,  be  such  as  to  amount  to 
wanton  cruelty,  as  above  defined,  without  reference  to  any 
epithets  used,  and  that  they  must  be  charged  as  having 
been  done  wilfully.  But  this  complaint  contains  no  such 
averment.  What  is  said  is  that  the  suspender  caused  or 
allowed  a  horse  under  his  charge  to  remain  yoked  to  a 
cab  on  a  public  road  during  a  particular  night,  in  con- 
sequence  of  which  the  horse  sufiered  great  and  unnecessary 
pain.  To  do  that  is  not  necessarily  criminal ;  it  required 
some  additional  statement  to  make  the  averment  amount 
to  wanton  cruelty.  It  is  not  said  that  the  suspender  was 
ever  at  or  near  the  place  libelled,  nor  that  the  horse  was 
unprovided  with  food  or  shelter,  or  that  the  accused 
failed  to  provide  both  or  either  of  these,  or  that  he  knew 
that  they  were  not  provided  ;  and  there  is  no  act  of  the 
nature  of  wanton  cruelty  specified.  There  is  not  even  a 
duration  of  time  mentioned  on  account  of  the  length  of 
which  it  could  be  said  that  the  act  libelled  had  been 
raised,  from  an  act  in  itself  indifferent,  into  one  of  wanton 
cruelty.  The  expression  in  the  complaint,  *  during  the 
night '  means,  in  ordinary  language,  during  the  course  of 
the  night ;  and,  as  the  words  of  a  criminal  charge  must 
be  construed  in  mitiore  sensu,  these  words  cannot  be 
interpreted  as  meaning  during  the  whole  night.  We 
contend  that  the  acts  libelled  are  not  such  as,  by  their 
mere  statement,  infer  cruelty ;  they  are  acts  which  are 
indiflferent  and  not  necessarily  cniel.  In  order  to  have 
made  them  amount  to  a  charge  of  wanton  cruelty  they 
should  have  been  averred,  in  the  first  place,  to  have  been 
done  wilfully,  and  secondly,  in  such  circumstances  as 
made  it  clear  that,  although  indifferent  in  themselves, 
they  were  not  only  attended  with  suffering  to  the  horse, 
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1881.     but,   in   the   words   of  the  judgment  in  the  case  of 
No.  7a     Comdiua  v.  Grant,  were  done  unnecessarily,  without  a 
T^     reasonable  object,  and  to  an  unreasonable  extent.   We  con- 
tend therefore  that  as  the  complaint  contains  no  such 


S^ov.  29. '  averment  it  does  not  specify  an  instance  of  the  statutory 
siup.  k  uh.  charge  of  wantcm  cruelty,  and  is  irrelevant,  and  that  we 
are  entitled  to  suspension. 

Bbakd,  for  the  respondent — ^The  complaint  charges 
cruelty  and  ill-treatment  to  a  horse  by  allowing  it  to  re- 
main yoked  to  a  cab  during  the  night  of  one  day  and 
morning  of  another,  whereby  it  suffered  hunger  and  pain. 
This  is  cruelty  in  the  sense  of  the  statute,  and  therefore 
the  libel  is  relevant.  The  words  used  necessarily  mean 
that  the  horse  was  neglected  or  abandoned  for  such  a 
number  of  hours  as  to  make  the  act,  or  neglect,  one  of 
cruelty.  The  case  as  a  whole  is  ruled  by  the  case  of 
Wilson  V.  Johnston,  28  May  1874,  Couper,  vol.  iii.  p. 
8.  No  doubt  in  that  case  there  was  a  specification  of 
time — 74  hours — during  which  it  was  said  that  certain 
oxen  were  left  unsupplied  with  food :  but  minute  specifi- 
cation of  time  is  not  indispensable  to  relevancy  in  a 
complaint  such  as  the  present.  Nor  in  order  to  the  com- 
plaint being  relevant  must  it  set  forth  that  the  thing 
complained  of  was  done  wilfully.  See  opinion  of  Lord 
Young  in  Wilson's  case,  Couper,  vol.  iii.  p.  13.  That 
decision  also  is  a  direct  authority  for  the  view  that  there 
may  be  contravention  of  the  statute  without  any  inten- 
tion to  ill-use.  See  opinion  of  Lord  Neaves  in  l^e  same 
case,  Couper,  voL  iii.  p.  11.  The  requirement  as  to 
specification  of  locus  is  satisfied  by  the  averment  that  the 
horse  and  cab  were  left  'on  the  public  road  at  Newbridge, 
in  the  parish  of  Kirkliston.'  And  the  suggestion  that  the 
cabman  lb  not  said  to  have  even  been  at  or  near  the  place 
libelled  is  met  by  this,  that  the  complaint  expressly  says 
the  cabman  left  his  horse  and  cab  at  that  place.  The 
case  of  Sharp  v.  Mitchell  was  altogether  peculiar. 
The  complainer  was  there  charged  with  having  com- 
mitted a  breach  of  the  statute  at  a  locus  near  which,  by 
the  respondent's  admission,  he  had  not  been 
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The  Lord  Justice  Clerk. — I  cannot  say  that  this  case  1881. 
is  without  diflBculty.  Certainly  the  complaint  might  have  No.  78. 
been  more  specifically  and  more  clearly  libelled.     In        «. 

particnlar,  there  should  have  been  some  expression  to-- '- — 

shew  that  the  cruelty  on  the  part  of  the  accused,  in    Nov.  29.  ' 


causing  or  allowing  this  horse  to  stand  yoked  in  a  cab  suap.  &  Lib. 
on  the  road  during  the  night,  was  wilfully  inflicted,  and 
the  duration  of  time  during  which  it  was  allowed  to 
stand  should  also  have  been  stated.  The  whole  com- 
plaint is  slipshod  and  ambiguous.  But  still  I  am  not  pre- 
pared to  read  it  so  critically  as,  to  dismiss  it  as  irrelevant 
It  is  sufficient  that  it  is  disclosed  that  this  cab-driver  had 
a  duty  to  discharge,  and  that  he  neglected  that  duty  by 
allowing  the  horse  to  stand  out  during  the  whole  night, 
when  he  must  have  known  it  was  su£Pering,  and  took  no 
means  to  protect  it  It  is  said  that  what  is  set  forth  in 
the  complaint  is  consistent  with  some  unexpected  cause 
having  prevented  the  man  taking  his  horse  away.  So  it 
is ;  but  almost  any  allegation  of  crime  is  liable  to  be 
overturned  by  proof  of  the  real  facts  of  the  case.  That 
does  not  go  to  the  relevancy  of  the  libel.  I  cannot  dis- 
tinguish this  case  from  that  of  Wilson  v.  Johnston ;  and 
when  the  principle  there  laid  down  is  once  recognised  it 
is  quite  sufficient  to  sustain  this  indictment.  There  is, 
I  think,  no  doubt  here  that  this  man  was  guilty  of  great 
cruelty. 

Lord  Young. — If  this  cab-driver  got  drunk,  and  had 
in  consequence  left  his  horse  and  cab  on  the  road  during 
the  whole  night — and  this  is  so  probable  an  explanation 
of  the  facts  here,  that  I  am  disposed  to  assume  it  to  be 
the  fact — then  I  think  he  was  certainly  very  leniently 
dealt  with.  I  do  not  grudge  him  his  punishment,  and 
would  not  have  if  it  had  been  twice  as  much.  But  what 
we  have  to  consider  is  the  relevancy  of  the  complaint 
under  the  Prevention  of  Cruelty  to  Animals  Act ;  and 
it  is  with  regret  that  on  this  point  I  differ  from  the 
opinion  which  your  Lordship  in  the  chair  has  just 
delivered.     The  charge  against  the  suspender,  laying 
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1881.  aside  the  epithets,  here  is  that  he  allowed  a  horse  under 
NoTTis.  his  charge  to  remain  yoked  to  a  cab  upon  a  road  during 
^  ».  the  night.  It  is  said  that  that  was  done  cruelly,  and 
that  the  horse  suffered  from  cold  and  hunger.     But  the 


ifoT.  29.  '  thing  done,  which  is  said  to  constitute  an  offence  under 
susp.  &  lib.  the  Act,  which  is  characterised  as  cruel,  and  the  conse- 
quence of  which  involved  hunger  to  the  horse,  is  the 
allowing  the  horse  to  remain  yoked  to  the  cab  on  this 
particular  road  during  the  night  That  is  all  that  is 
specified.  I  am  of  opinion  that  that  is  not  a  relevant 
charge  of  cruelty  imder  the  statute.  I  do  not  think  that 
such  a  charge  would  have  been  a  relevant  averment  of 
an  offence  against  any  one  who  had  ordered  a  cab  to 
come,  and  had  allowed  it  to  remain  at  his  door  all  night 
in  the  expectation  that  he  might  require  it  at  any 
moment :  and  if  the  charge  was  relevant  against  the 
cabman,  it  would  of  course  be  relevant  against  any  other 
person.  I  think  there  is  here  an  entire  misapprehension 
of  the  statute.  I  say  that  without  any  particular  refer- 
ence to  the  want  of  a  statement  as  to  the  length  of  time 
during  which  the  horse  was  allowed  to  remain  out  on 
the  road. — A.  superintendent  of  police  has  not,  I  think, 
a  relevant  charge  against  me  for  cruelty  to  animals  under 
this  statute  upon  such  a  statement  as,  that  I  kept  a  horse 
yoked  to  a  cab  on  a  particular  road  during  the  night, 
whereby  the  horse  suffered  from  hunger,  cold,  and  ex- 
posure.— If  the  length  of  time  during  which  the  horse 
was  kept  on  the  road  constitutes  the  gist  of  the  charge, 
then  the  length  of  time  should  be  specifically  stated.  It  is 
not  sufficient  merely  to  say  that  the  horse  was  kept 
yoked  during  the  night ;  and  it  is  not  requiring  too 
much  of  even  such  a  Court  as  that  in  which  this  case 
was  tried,  or  of  such  a  complaint,  to  require  that  the 
length  of  time  be  clearly  set  forth ;  and,  there  being  here 
no  such  specification,  [  am  of  opinion  that  there  is  no 
relevant  charge.  No  doubt  there  is  cruelty  in  a  man 
allowing  a  horse  to  remain  too  long  standing  at  a  door ; 
but  it  is  not  of  the  kind  or  order  against  which  this 
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statute  was  directed.    I  scarcely  know  of  a  limit  to  inter-  1881. 

ference  in   the  management  of  private  and   domestic  No.  ra 

affairs  which  would  result  if,  under  a  statute  directed  ». 
against  wanton  cruelty  to  animals — that  cruelty  which 


proceeds  from  a  wicked  disposition,  and  where  the  acts  Jfov.  29. ' 
practised  are  to  gratify  a  cruel  propensity — any  proceed-  susp.  &  Lib. 
ing  of  the  kind  which  is  cruel  in  the  popular  sense  of 
the  term  could  be  made  the  subject  of  a  complaint  for 
wanton  cruelty  under  it.  1  have  only  to  add  with  refer- 
ence to  the  doctrine  laid  down  by  Lord  Neaves  in  the 
case  of  Wilson  v.  Johnston,  relied  on,  that  I  entirely  dis- 
sent from  it.  I  cannot  concur  in  the  idea  of  a  man 
being  convicted  of  wanton  cruelty  under  this  statute 
without  having  imputed  to  him  moral  blame;  and  I 
find  Lord  Neaves  says,  **  I  do  not  impute  any  moral 
blame  to  this  gentleman."  But  although  no  man  can,  I 
think,  contravene  the  statute  without  having  incurred 
moral  blame,  a  man  may,  I  think,  incur  moral  blame 
without  contravening  the  statute.  In  that  case  I 
concurred  with  the  rest  of  the  Court,  for  reasons  which 
I  then  stated;  but  I  could  not  for  a  moment  have 
concurred  in  the  conviction,  or  thought  the  libel 
relevant,  unless  I  had  thought  that  the  man  was  guilty 
of  what  was  morally  wrong. 

Lord  Craighill. — I  concur  in  the  opinion  of  your 
Lordship  in  the  chair.  The  view  of  the  law  presented 
by  Lord  Neaves  in  the  case  of  Wilson  v.  Johnston,  May 
28, 1874,  Couper,  vol.  iii.  p.  8,  appears  to  me  to  be  sound. 
What  his  Lordship  says  in  regard  to  the  argument  that 
the  clause  libelled  on  was  intended  to  strike  only  at 
wanton  or  intentional  cruelty  is,  *  I  would  certainly  say 
that  it  is  not  necessary  by  the  statute,  in  order  to  establish 
the  offence,  that  any  such  intention  should  be  proved.  If 
a  person  neglect  to  do  a  thing  which  is  his  duty  and 
within  his  power,  and  thereby  ill-treat,  abuse,  or  torture 
any  animal,  that  would  equally  fall  within  the  scope  of 
the  statute  as  where  there  is  wilful  or  wanton  cruelty.' 
Judging  of  the  relevancy  of  the  present  complaint  by  the 
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1881.     ]ight  which  is  thus  afforded,  the  objection  to  the  rde- 
No.  7a     vancy  must,  I  think,  be  overruled. 

Anderson  •'         ,  .i      ▼ 

»•  But  while  T  say  this,  it  appears  to  me  tiiat  the  true 

— reading  of  the  complaint,  rather  than  the  true  interpre- 

NoT.  29.  tation  of  the  statute,  is  the  point  which  is  of  practical 
Siup.  k  Lib.  importance  on  the  present  occasion.  Of  course,  if  it  is 
necessary  that  the  word  ^  wanton '  or  the  word  '  wil- 
ful '  should  be  ratroduced  as  a  qualification  in  the  libel, 
there  has  been  an  omission  in  the  complaint  which 
necessarily  must  be  fatal.  But  neither  of  these  words  k 
indispensable.  It  would  be  unfortunate  were  it  other- 
wise ;  because  there  may  be  cruelty  or  ill-treatment  even 
of  a  very  gross  kind  in  which  the  sufferings  inflicted  were 
not  inflicted  merely  for  the  sake  of  giving  pain.  An 
obvious  example  is  the  over-driving  of  a  horse.  It  may 
be  driven  too  fast  or  too  £bu-,  and  in  either  case  there  is 
as  the  result  cruelty  to  the*  horse.  The  infliction  of  pain 
may  not  have  been  the  motive ;  but  whatever  the  motive 
was,  the  act  appears  to  me  to  be  one  which  is  covered  by 
the  statute.  Upon  the  present  occasion  the  words  of  the 
complaint  seem  to  me  to  be  equivalent  to  what  they 
would  have  been  if  it  had  been  alleged  that  the  thing 
complained  of  had  been  wilfully  done.  The  charge  is 
that  the  appellant,  who  is  the  person  complained  upon,  at 
the  place  and  at  the  time  libelled,  cruelly  ill-treated,  or 
caused  to  be  ill-treated,  a  horse  in  his  possession,  or  under 
his  charge,  by  causing  or  allowing  said  horse  to  remain 
yoked  to  a  cab  on  the  public  road  during  the  night,  said 
•  horse  suffering  severely  from  hunger,  cold,  and  exposure, 
in  consequence  of  which  said  horse  suffered  great  and 
unnecessary  pain.  When  it  is  said  that  any  one  caused 
or  allowed  something  to  be  done,  there  is  a  necessaiy 
implication  that  there  was  an  intention  to  do  it,  or  that 
the  doing  of  it  could  have  been  prevented.  This  is  the 
way,  accordingly,  in  which  I  read  the  complaint.  Wil- 
fulness is  involved  in  the  words  in  which  the  complaint 
is  expressed.  It  has  been  said,  however,  that  the  causing 
or  allowing  a  horse  yoked  to  a  cab  to  remain  during 
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the  night  on  a  public  road  cannot  be  an  offence  under  1881. 

the    statute    because    this    is   a  frequent    occurrence.  Na  78. 

There  is  more,  however,  charged  than  this;  for  it  is  «. 


Wood. 


also  aUe^red  af^ainst  the  appellant  that  the  horse  suffered 

1      /.  ,  1^  -1  mi'  High  Court, 

severely  from  hunger,  cold,  and  exposure.  1  his  conse-  Not.  29. 
quence  must  be  taken  into  account ;  and  it  is  the  com-  siup.  &  lib. 
bmation  which  in  truth  constitutes  the  point  of  dittay. 
Similar  things  may  often  have  occurred ;  but  they  are  not 
the  less  reprehensible,  if  similar  consequences  ensue.  The 
question  is  not  whether  many  acts  are  left  unpunished, 
but  whether  such  an  act,  assuming  that  it  amounts  to 
ill-treatment,  may  not  properly  be  made  matter  of  com- 
plaint imder  the  statute.  My  opinion  is  that  it  may. 
Objection  was  also  taken  to  the  complaint,  inasmuch, 
as  regards  time,  all  that  was  said  was  that  the  horse 
had  been  left  yoked  to  a  cab  'during  the  night'  between 
the  dajrs  libelled.  *  During  the  night,'  it  was  contended, 
was  an  ambiguous  expression,  and,  to  obviate  the  ambigu- 
ity, the  number  of  hours  or  the  portion  of  the  night 
ought  to  have  been  specified.  We,  however,  are  dealing 
merely  with  a  police  complaint,  and,  while  it  is  no  doubt 
reasonable  that  there  should  be  reasonable  precision,  it 
is  not  necessary  that  more  exactness  than  is  necessary  to 
bring  out  the  gravamen  of  the  charge  should  be  observed. 
As  I  read  the  words,  '  during  the  night'  is  equivalent  to 
during  the  entire  night,  and  it  is  upon  this  view  of  the 
value  of  those  words  that  on  the  present  occasion  the 
objection  against  the  relevancy  ought,  as  I  think,  to  be 
overruled. 

The  following  was  the  Interlocutor : — 
^Edinburgh,  2dih  November  1881. — Having  considered 
this  Bill,  and  heard  Counsel  for  the  parties,  refuse  the 
Bill,  and  decern.' 

Agent  for  the  Suapendei^-THOXAS  M'Nauoht,  S.S.C. 
Agent  for  the  Respondent— Oborgb  M.  Wood,  S.S.C. 


552  CAS£S  BEFORE  THE  HIGH  COURT  [VOU  IV. 

WESTERN    CIRCUIT. 

GLASGOW. 

Present, 
Lord  Dbas. 
Hbb  Majesty's  Advocate — A.  Taylor  Innes,  A.D. 

AGAINST 

Thomas  Ferguson — O,  Burnet. 

MoRDER — Culpable  Homicidb — Insakitt — ^Weakness  of  Mind. — A 
weak  state  of  mind  which  borders  upon  insanity,  but  does  not 
amount  to  it,  does  not  entitle  a  panel  to  an  acquittal,  but  may,  if  the 
jury  shall  see  cause,  form  the  ground  for  their  returning  a  verdict  of 
culpable  homicide  upon  an  indictment  simply  charging  murder. 

Circumstances  in  which,  under  the  above  direction  from  the  judge, 
a  jury  found  the  panel  guilty  of  murder  as  libelled,  but  recom- 
mended him  to  mercy  on  account  of  his  being  a  person  of  weak 
mind. 

1881.         Thomas  Ferguson,  from  the  prison  of  Glasgow,  was 
NoTtq.     indicted  and  accused  of  the  crime  of  murder : 

Thomas 

Fer^aon.        Jm  80  FAR  AS,  on  the  1 6th  day  of  August  1881,  or  on  one  or  other 

Glasgow,  ~  of  the  days  of  that  month,  or  of  July  immediately  preceding,  at  or 

Doc.  27  &  28.  j^QQ^  ^Ijq  ^qqj.  Qf  i\^Q  dwelling  house  or  premises  in  or  near  John  Knox 

Murder.  Street,  Glasgow,  then  or  lately  before  occupied  by  you,  or  in  which 
you  then  or  lately  before  resided,  or  in  or  near  the  lobby  or  landing 
place  leading  to  said  dwelling  house  or  premises,  you  the  said 
Thomas  Ferguson  did,  wickedly  and  feloniously,  attack  and  assault  the 
now  deceased  Amelia  McAllister  or  Ferguson,  your  wife,  then  or 
lately  before  residing  with  you,  and  did,  with  a  knife  or  some  other 
sharp  and  cutting  instrument  to  the  prosecutor  unknown,  strike  and 
stab  or  cut  her  on  or  near  the  left  breast  or  other  part  of  her  person, 
whereby  she  was  mortally  injured,  and  in  consequence  immediately 
or  soon  thereafter  died,  and  was  thus  murdered  by  you :  And  jou 
haying  been  apprehended,  &c. 

There  was  a  special  plea  lodged  to  the  eflTect  that  the 
panel  pleaded  not  guilty,  and  that  at  the  time  the  alleged 
crime  was  committed  he  was  insane. 

Evidence  was  led  both  on  behalf  of  the  Crown  and 
the  panel,  from  which  it  appeared  that  the  panel,  who 
was  a  butcher,  residing  with  his  wife  at  John  Knox 
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Street,  Glasgow,  was  seen  to  stab  her  at  midday  on  1881. 

the  day  libelled  (16th  August  1881)  with  a  knife,  upon  n^9. 

the  stair-landing  at  the  door  of  his  house  ;   that  the  Fei^fuaon. 


wound  was  inflicted  with  great  violence,  and  penetrated    Glasgow, 

the  heart,  and  that  she  died  immediately  afterwards ! 

while  being  conveyed  to  the  Infirmary.     That  at  the    ^'*^^- 
same  time  the  panel  inflicted  a  wound  upon  himself, 
which  did  not  prove  dangerous,  the  knife  with  which  it 
was  inflicted  having  struck  one  of  his  ribs,  and  glided 
downwards  away  from  the  direction  of  the  heart 

It  was  proved  that  he  was  a  quiet  man  when  not  under 
the  influence  of  liquor,  but  was  of  intemperate  habits, 
and  was  very  violent  when  intoxicated.  All  the  wit- 
nesses who  saw  him  on  16th  August,  the  day  libelled, 
both  immediately  before  and  immediately  after  the  com- 
mission of  the  crime,  agreed  that  he  was  quite  sober  at 
the  time,  and  that  they  saw  nothing  peculiar  about 
him.  He  was  heard  to  say  in  the  course  of  some  alter- 
cation which  took  place  between  him  and  his  wife  at  the 
time  the  deed  was  committed,  that  it  was  strange  he 
could  not  get  admission  to  his  own  house ;  and  to  the 
onlookers  he  said,  immediately  after  the  commission  of 
the  crime,  that  he  meant  to  do  what  he  had  done,  and 
that  he  knew  where  to  strike.  None  of  his  friends  or 
acquaintances  or  relatives  considered  him  insane ;  and 
neither  the  medical  man  who  attended  him  immediately 
after  his  apprehension,  nor  those  who  saw  and  conversed 
with  him  in  person  some  days  afterwards,  could  detect 
any  symptoms  of  insanity  about  him.  They,  however, 
all  concurred  in  stating  that  his  memory  was  somewhat 
confused,  and  that  he  was  a  person  of  feeble  intellect 
At  the  same  time,  it  was  proved  that  in  1874  he  had 
been  confined  in  Gartnavel  Asylum  upon  an  emergency 
certificate,  which  bore  that  he  had  been  sufiering  from 
insanity,  as  distinguished  from  delirium  tremens,  for  four 
days  previous  to  his  admission ;  that  that  was  his  first 
attack ;  that  the  cause  was  intemperance ;  that  he  was 
not  subject  to  epilepsy  ;  that  he  was  not  suicidal,  but 
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1881.     that  he    was  dangerous  to  others ;    and  he  was,  it 

No.  79.     appeared,   detained   in  the   Asylum  from  Nov.  23  to 

Feigiuon.   Sept  28,  1874,  and  while  there  was  very  violent,  and 


QUMtow,    laboured  under  delusions.     It  appeared  also  that  he  was 

1  subject  to  alcoholic  convulsive  fits,  of  which  he  had  had 

several  both  before  and  since  his  confinement 

His  wife  had  been  confined  of  a  child  upon  the  Tues- 
day previous  to  the  day  libelled,  and  since  that  event, 
while  partly  residing  in  the  house  of  his  sister-in-law,  the 
panel  had  been  on  several  occasions  drunk,  and  was  very 
violent  He  was  always  asking  for  drink  when  he  came 
to  his  own  house ;  and  when  on  the  Friday  following 
(12th  August)  his  wife  came  to  hear  that  he  had  been 
drunk,  she  ordered  her  friends  to  refrise  to  give  it  to 
him,  which  greatly  enraged  him,  and  he  became  veiy 
violent  He  said  he  wished  he  was  dead,  and  that  he 
would  leave  the  house,  and  he  used  violent  and  abusive 
language,  and  left,  sapng  he  hoped  his  legs  would  be 
broken  if  he  ever  came  up  the  stair  again,  that  if  his 
wife  were  dead  he  would  dance  at  her  wake,  and  that  he 
would  cry  down  her  credit  and  would  do  for  her.  His 
wife  was  much  afraid  of  him,  and  ordered  those  who  were 
in  attendance  upon  her  during  her  confinement  to  keep 
the  door  of  his  house  locked  night  and  day  against  hun, 
and  from  that  time  he  was  repeatedly  refused  admittance. 
This  seemed  to  have  greatly  enraged  him.  He  was  also 
apparently  in  distress  of  mind  at  this  time  (Saturday,  13th 
August),  and  was  heard  to  say  that  the  child  of  which  his 
wife  had  been  confined  was  not  his,  a  statement  which 
from  all  the  evidence  in  the  case  appeared  to  be  entirely 
without  foundation,  she  being  a  hard  working,  industri- 
ous, and  most  respectable  woman.  But  the  only  evidence 
that  was  adduced  to  show  that  he  was  labouring  at  this 
time  under  any  delusions,  was  that  of  his  sister,  who  de- 
poned that  he  told  her  the  day  before  the  commission  of 
the  crime  that  he  had  seen  the  *  Dodger,'  a  relation  who 
had  been  dead  four  or  five  years  previous. 

He  made  ineffectual  attempts  to  get  into  his  house  at 
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2  o'clock  on  the  morning  of  the  day  libelled.    And  from  ^881. 

that  time  till  the  commission  of  the  crime  he  appeared  to  No.  79. 

every  one  who  saw  him  to  be  quite  sober,  and  that  there  Forguaon. 


was  nothing:  peculiar  about  him.  He  had  a  small  quantity    oiaago 

'  Dea  2/ &  28 

of  whisky  that  morning  between  8  and  10.30  a.m.,  and 

about  the  latter  hour  he  called  at  the  shop  of  a  butcher,  ^' 

who  was  an  acquaintance,  and  borrowed  a  boning  knife, 
saying  that  his  wife  wanted  the  use  of  it  to  bone  a  ham ; 
and  within  an  hour  afterwards,  viz.,  about  11.30  a.m.,  he 
borrowed  a  second  boning  knife  from  another  butcher  in 
George  Street,  not  far  from  his  house  in  Glasgow,  on  the 
same  pretence.  These  were  proved  to  have  been  in  his  pos- 
session at  the  time  of  the  commission  of  the  deed.  They 
were  both  flesher's  knives,  the  blade  of  the  one  being 
5  inches  long  and  half  an  inch  broad,  that  of  the  other 
7  inches  long,  of  slightly  less  average  breadth,  and  having 
a  worn  irregular  edge ;  and  it  was  proved  that  the 
wounds  upon  the  deceased,  and  upon  the  prisoner  himself, 
were  such  as  might  have  been  inflicted  by  either  knife. 

At  a  little  before  1 2  o'clock  on  the  day  libelled  he  met 
Rose  Ann  Hughes  or  Young,  wife  of  John  Young,  coal 
dealer,  Drygate,  who  deponed : 

I  have  known  the  prisoner  and  his  deceased  wife  for  twelve  or 
thirteen  years.  I  live  near  their  house  in  John  Knox  Street  I  re- 
member meeting  the  prisoner  the  day  his  wife  died.  That  was  a 
little  before  noon.  1  met  him  at  my  own  door  step  in  Drygate.  He 
came  forward  from  the  opposite  side  of  the  street.  If  he  had  come 
from  George  Street  he  must  have  passed  his  own  door  on  the  way. 
He  shook  hands  with  me,  and  said,  '  You41  never  see  me  again,'  and 
he  added, '  The  next  time  you  see  me  youll  see  me  up  beside  John 
Knox.'  I  was  puzzled  to  know  what  he  meant,  but  before  I  had  time 
to  think,  he  asked  me  if  I  had  seen  his  sister  that  day,  and  I  replied 
that  I  had  not  He  said  he  wanted  to  see  his  sister  before  he  went 
away.  I  asked  him  where  he  was  going,  and  he  replied  that  he  was 
going  to  the  country  to  kill  two  beasts,  but  that  he  had  a  job  to  do 
before  he  went  away.  I  replied,  '  Tom,  whatever  you  do,  see  you  do 
nothing  you'll  be  sorry  for  hereafter.'  He  thereupon  turned  round 
and  replied,  '  It's  none  of  your  business  what  I  do.'  He  then  left  and 
went  towards  his  own  house,  which  was  just  round  the  comer,  not 
more  than  a  minute's  walk.  It  was  just  about  twenty  minutes  from 
this  time  that  I  saw  Mrs  Ferguson  driven  off  in  a  cab  to  the  Iniizmary. 
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1881.  'I^o  prisoner  appeared  to  be  quite  sober.     He  was  not  excited,  but  be 

■ — -  was  rather  hurried,  like  as  if  he  was  going  somewhere.     There  was 

Thomas  nothing  unusual  in  his  way  of  talking.     The  deceased  was  a  decent, 

FergggQiL  gQ^j^p^  industrious  woman,  and  supported  the  family  herself. 

OIa8((ow, 

About  nooD,  screams  were  heard  by  the  neighbouis 

coming  from  the  house  of  Ferguson  ;  his  wife  was  seen 
to  come  out  of  the  house,  followed  by  the  panel,  who 
was  seen  to  commit  the  crime  as  already  mentioned, 
and  he  was  immediately  apprehended. 

The  Advocate-Depute,  in  addressing  the  jury,  re- 
ferred to  the  cases  of  Alexander  Dingwall^  Aberdeen, 
Sept.  19  and  20,  1867,  Irv.,  voL  v.  p.  466  ;  nsidi  Andrew 
Granger,  Inverness,  Sept.  13  and  14,  1878,  Couper,  vol. 
iv.  p.  86  ;  and  distinguished  them  from  the  present  case, 
asking  here  a  verdict  of  murder.  Reference  was  also 
made  to  the  case  of  Thomxis  Bai*r,  Glasgow,  May  10, 
1876,  Couper,  vol.  iii.  p.  261. 

Burnet,  for  the  panel,  having  referred  at  length  to  the 
evidence  regarding  the  panel's  mental  condition  and  his 
conduct  previous  to  the  commission  of  the  offence,  con- 
tended that  his  dull  and  moody  behaviour,  his  borrowing 
the  two  knives,  his  apparent  contemplation  of  conunit- 
ting  suicide,  and  the  mental  delusion  under  which  it  was 
evident  he  laboured  immediately  before  the  commission 
of  the  crime,  all  shewed  that  he  was  insane  at  that  time 
as  well  as  in  1874,  when  he  was  confined  in  Gartnavel, 
and  that  that  previous  confinement,  on  accoimt  of 
insanity,  rendered  this  the  more  probable ;  that  the 
statement  that  he  had  seen  the  *  Dodger  * — a  person  who 
had  then  been  dead  for  some  time ;  that  the  child  could  not 
be  his,  as  he  was  3000  miles  away  (which  was  proved  to 
be  entirely  erroneous) ;  and  his  suspicions  of  his  wifes 
fidelity  (all  of  which  were  proved  to  be  groundless), 
were  all  symptoms  of  a  recurrence  of  the  malady  he  had 
suffered  from  in  1874.  That  in  any  view  these  facts 
were  clearly  sufiicient  to  raise  the  strongest  presumption 
that  at  the  time  at  which  he  committed  the  act  the  panel 
was  a  man  of  weak  mind  ;  and  if  so,  the  jury  were  en- 
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titled  to  take  this  into  consideration  for  the  purpose  of     issi. 
reducing  the  crime  to  culpable  homicide.    That  that  was     noTq. 
the  law  which  had  been  laid  down  in  the  case  of  Ding-   p^JSSL 
wall  by  the  presiding  Judge,  and  which  had  since  been  "^ 
followed  in  many  cases.    Archibald  Miller^  Glasgow,  Oct. 


Doa27&28. 


8  and  9,  1874,  Couper,  vol.  iii.  p.   16  ;  John  M'Lean,    ^^•'• 
High  Court,  Oct  30,  1876,   Couper,  vol.   iii.  p.   334  ; 
James  MacUin,  Glasgow,  May  9,  1876,  Couper,  vol.  iii. 
p.  257. 

Lord  Deas,  in  charging  the  jury,  said — The  pri- 
soner is  charged  with  the  murder  of  his  wife  by  stabbing 
her  in  the  region  of  the  heart  with  one  of  the  deadly 
instruments  which  had  been  produced  and  seen.  There 
were  eye-witnesses  to  the  deed,  the  commission  of  which 
was  accordingly  not  disputed  either  in  the  prisoner's 
declaration  or  at  the  bar.  The  wound  was  proved  by 
the  medical  evidence  to  have  been  necessarily  mortal, 
and  the  deceased  died  immediately  while  being  con- 
veyed to  the  Infirmary.  The  sole  defence  was  that  the 
prisoner  was  insane  at  the  time  of  the  act.  That  was 
a  defence  for  the  prisoner  to  prove,  every  man  being  pre- 
sumed to  be  sane  till  the  contrary  was  proved.  It  was 
for  the  jury  to  say  whether  it  was  proved  in  this  case ; 
and  in  considering  that  question  it  was  important  to 
keep  in  view  that  among  the  witnesses  who  saw  and 
conversed  with  him  from  day  to  day.  and  from  hour. to 
hour,  up  to  the  very  moment  of  the  fatal  act,  and  all 
of  whom  were  friends  of  his  own,  and  as  favourable  to 
him  as  possible,  there  was  not  one  who  thought  him 
insane,  or  to  have  been  otherwise  than  sane,  at  any 
time  for  a  considerable  period  of  years  before  that. 
There  was  no  doubt  evidence  to  the  effect  that  he 
is  a  person  of  feeble  intellect,  and  it  had  been  proved 
that  in  1874  he  was  confined  in  Gartnavel  Asylum  for 
five  weeks  on  account  of  insanity  brought  on  by  intem- 
perance. But  mere  weakness  of  mind  was  not  insanity. 
If  the  prisoner  had  capacity  enough  to  know  that  murder 
was  a  crime  against  the  law,  and  punishable  by  the  law 

^    VOL.  IV.  2  N 
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1881.  — ^that  it  was  a  crime  to  kill  his  wife,  either  from 
NoTq.  jealousy  or  any  other  cause,  then  he  was  liable  to  the  law, 
FergoBOT.  and  to  punishment,  in  a  greater  or  lesser  degree,  accord- 
ing to  circumstances,  whatever  legal  category  his  crime 
might  fall  under.  That  the  effect  of  weakness  of  mind 
might  be  to  reduce  a  charge  of  murder  to  culpable 
homicide,  was  a  doctrine  which  his  Lordship  felt  called 
upon  to  lay  down  explicitly  (perhaps  more  than  had 
been  done  before),  in  the  case  of  Dingwall  (cited  on 
both  sides  of  the  bar  in  the  present  case),  who  was  tried 
before  his  Lordship  at  Aberdeen,  and  where  the  jury  gave 
effect  to  the  law  so  laid  down,  and  which  had  since  been, 
approved  of  in  the  High  Court,  and  repeatedly  acted  upon 
in  Circuit  Courts.  That  doctrine  was  founded  on  a  prin- 
ciple of  natural  justice,  which  recognised  a  distinction 
between  what  in  other  countries,  equally  enlightened  as  our 
own,  was  termed  murder  in  the  first  and  in  the  second 
degree,  and  which  under  our  own  humane  system  we 
could  act  upon  better  and  more  conveniently  by  the  dis- 
tinction between  murder  and  culpable  homicide.  The 
undoubted  fact  that  under  an  indictment  for  murder  a 
verdict  might  be  returned  of  culpable  homicide,  although 
not  alternatively  libelled,  of  itself  suflBciently  proved  that 
we  had  in  our  law  the  principle  which  he  (his  Lordship) 
had  acted  on  in  DingwcdVs  case.  It  was,  however,  a  prin- 
ciple which  required  great  care  and  discretion  in  its 
application  ;  and  his  Lordship  must  tell  the  jury  that  this 
was  a  much  more  difficult  case  to  which  to  apply  that 
principle  and  law  than  the  case  of  Dingwall,  who  in  a 
moment  of  irritation,  as  his  wife  expressed  it,  seized 
a  knife  that  lay  at  his  hand,  and,  because  she  had 
refused  to  give  up  to  him  a  pint  bottle  of  whisky  she  had 
concealed  from  him,  stabbed  her  in  the  chest,  in  conse- 
quence of  which  she  died  in  about  two  weeks  afterwards. 
That  Dingwall  was  habitually  a  much  kinder  husband 
than  the  prisoner ;  and  there  was  neither  the  deliberate 
preparation  for  the  act,  nor  the  ferocity  in  its  execution 
which  the  prisoner's  act  manifested.     For  instance,  Dr 
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Moore  deponed  that  the  force  used  in  this  case  was  so  1881. 
great  that  the  instrument  ''went  through  the  body  No. 79. 
almost  to  the  other  side;"  and  it  would  be  his  Lordship's  Feiguson. 


duty  to  consider  these  diiSerences  in  awarding  the  punish-    oiawD 

ment,  if  the  jury  returned  the  more  lenient  verdict, 

which  it  was  in  their  power  to  do.     His  Lordship  then  ^ 

carefully  read  over  the  whole  evidence  to  the  jury,  and 
concluded  by  saying  that  he  left  the  whole  in  their 
hands,  both  the  defence  of  insanity  and  the  question 
between  murder  and  culpable  homicide,  simply  directing 
them  that  if  they  believed  that  the  prisoner  was  sane, 
there  was  nothing  in  the  case  to  exclude  the  competency 
of  a  verdict  either  of  murder  or  of  culpable  homicide. 

The  jury  returned  a  unanimous  verdict,  finding  *  the 
panel  guilty  of  murder  as  libelled,  with  a  recommenda- 
tion to   mercy  on  account  of  being  a  man   of  weak 

mind.' 

Sentence — Death. 

The  sentence  was  afterwards  commuted. 

Agent  for  the  Panel— T.  BxoKBTT,  Writer. 


k28. 


Present, 
Lord  CaAiamLL.  t 

Hjbr  Majesty's  Advocatb — Hendersotiy  A.D. 

AGAINST 

John  M'Intosh — Q<iUou>q>y. 

LiBBL — Locus — Latitude — Intoxication. — Objection  to  the  latitade 
taken  in  the  specification  of  the  locus  in  a  charge  of  theft,  in  which 
it  was  alleged  that  the  person  from  whose  person  or  custody  the 
theft  was  said  to  have  been  committed  was  at  the  time  in  a  state 
of  intoxication,  repelled. 

John  M'Intosh  was  charged  before  the  Glasgow 
Christmas  Circuit  in  1881  with  the  crime  of  theft, 

In  so  FAB  AS,  on  the  15th  of  October  1881,  or  one  or  other  of  the 
days  of  that  month,  he  had  stolen  a  silver  watch,  the  property  of 
Daniel  Cameron,  pattern  weaver,  in  or  near  Ingram  Street,  East, 
Glasgow,  or  elsewhere  in  or  near  Glasgow  to  the  prosecator  unknown, 
from  the  person  or  custody  of  the  said  Daniel  Cameron,  then  and 


No.  80. 

John 

M*Intosb. 

Olttwow, 
Dm.  28. 

Theft 


Theft 
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1881.      iiow  or  lately  residing  in  or  near  East  John  Street,  Glasgow,  while 

^, — ~       the  said  Daniel  Cameron  was  in  a  state  of  intoxication. 
No.  8a 

M'lntSLh.  The  diet  was  called  on  28th  December,  when  the 
oiiwgow,  panel  objected  to  the  relevancy  of  the  libel,  in  respect 
^^^^'  that  the  latitude  taken  by  the  prosecutor  in  his  specifi- 
cation of  the  locics  of  the  crime  was  excessive  and  preju- 
dicial to  lus  defence,  and  reference  was  made  to  the  case 
of  Daniel  Fraser,  Glasgow,  September  26,  1861,  Irv., 
voL  iv.  p.  99,  in  which  the  words,  '  or  elsewhere  in  or 
near  Glasgov)  to  the  prosecutor  unknown^  .were  objected 
to  and  ordered  to  be  deleted.  It  was  contended  that 
that  was  clearly  the  only  fair  ruling,  otherwise  it  would 
not  be  possible  for  the  panel  to  establish  any  defence  of 
alibi  he  might  have  if  he  happened  to  be  in  Glasgow,  a 
district  extending  to  many  square  miles. 

Hendersok,  A.D.,  replied  that  the  libel  was  in  the 
form  sanctioned  both  by  usage  and  authority,  Hume,  vol. 
ii  p.  214,  where,  as  here,  it  was  impossible  for  the  prose- 
cutor to  have  more  precise  information  owing  to  any 
such  circumstance  as  was  here  alleged — viz.,  the  intoxi- 
cation of  the  person  from  whom  the  article  produced  was 
said  to  have  been  stolen. 

Lord  Craiqhill. — With  regard  to  the  hcus,  the 
objection  is  taken  that  ^elsewhere  in  or  near  Glasgow ,  to 
the  prosecutor  unknown*  is  taking  too  great  latitude. 
I  do  not  think  that  it  is  in  the  circumstances.  I  have 
known  a  hcus  of  the  whole  orbit  of  a  circuit  being  taken. 
If  the  prisoner  is  desirous  of  setting  up  an  alibi,  he  can 
still  do  so,  by  proving  that  he  was  not  in  the  original 
place  libelled  as  the  locus^  and  if,  at  the  same  time,  the 
prosecutor  proves  that  the  article  was  taken  in  some 
place  other  than  the  original  place  libelled,  but  which  was 
in  the  prosecutor's  knowledge,  then  the  charge  will 
fail. 

The  relevancy  of  the  libel  was  therefore  sustained,  and 
the  panel  pleaded  not  guilty,  and  after  being  remitted  to 
an  assize,  was  found  guilty,  and  sentenced  to  eighteen 
months*  imprisonment. 
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HIGH    COURT. 

Present, 

Lords  Youno,  Craiohill,  and  Adam. 

John  Magrab,  Advocator — Brand. 

AGAINST 

WiLLiAH  Cooper,  Respondent — Absent. 

Pbosbcutor — Proourator-Fiscal — Absent  Prosecutor — Proced- 
ure.— Held  that  where  the  Procurator-Fiscal,  at  whose  instance  a 
criminal  libel  had  proceeded,  was  unavoidably  absent  at  the  first 
diet  thereon  before  the  Sheriff,  another  person  holding  an  appoint- 
ment as  Procurator-Fiscal  of  the  same  Court  was  entitled  to  insist 
in  the  libel,  and  that  if  there  had  been  no  such  person  holding  such 
appointment  present,  it  would  have  been  the  duty  of  the  Sheriff 
to  have  issued  an  appointment 

This  was  a  Bill  of  Advocation  at  the  instance  of  John     1882. 
Macrae,  Procurator-Fiscal  for  the  county  of  Orkney,  of    riZsi. 
an  interlocutor  or  judgment  pronounced  by  the  Sheriff-     ^'■^ 
Substitute  of  said  county  (J.  C.  Mellis)  at  the  first  diet,     ^^^^' 
upon  a  criminal  libel  at  the  instance  of  the  Advocator,  as  ^jP^^^' 
Procurator-Fiscal,  against  William  Cooper,  residing  in  Advocation, 
the  Island  of  Burray,  in  said  county.     The  libel,  which 
charged  the  crime  of  assault,  aggravated  by  its  having 
been  committed  to  the  serious  injury  of  the  person,  the 
effusion  of  blood,  and  the  imminent  danger  of  life,  was 
given  and  subscribed  by  the  Sheriff-Clerk,  and  after  being 
duly  served  upon  the  respondent,  was  called  before  the 
said  Sheriff-Substitute  at  Kirkwall  on  the  6th  of  December 
1881  for  the  first  diet,  when,  in  consequence  of  the  un- 
avoidable  absence   of  the  advocator,  there  appeared  as 
prosecutor  Mr  Peter  Sinclair  Heddle,  who  held  a  com- 
mission   as  Procurator- Fiscal  from  the  Sheriff  of  the 
county  (George  H.  Thoms)  in  the  following  terms  : — 

'I  hereby  appoint  Mr  Peter  Sinclair  Heddle  Pro- 
curator-Fiscal of  my  Court,  without  prejudice  to  all 
appointments  as  Procurator-Fiscal  already  made  by  me  ; 
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1882.     and  I  appoint  this  commission  to  be  recorded  in  my 
vZsi,     Comij  Books.     Given  under  my  hand  at  Edinburgh  the 
*^     Sthdayof  July  1876.' 
— — — —     This  commission  was  recorded  in  the  diet-book  of  the 
Feb.  10.  '  Sheriff  Court  of  Orkney  on  the  11th,  in  the  diet-book  of 
Advocation,  the  Sheriff  Court  of  Zetland  on  the  '17  th,  and  in  the  diet- 
book  of  the  Sheriff  Court  of  Caithness  on  the  19th  days  of 
July  1876,  and  on  receiving  the  commission  the  oath  de 
Jiddi  administratione  officii  had  been  duly  administered. 

At  the  calling  of  the  case  at  the  said  first  diet  the  agent 
for  the  respondent  Cooper  moved  the  Court  to  desert 
the  diet,  in  respect  that  the  prosecutor  (the  advocator) 
was  not  personally  present.  Mr  Heddle  who  was  pre- 
sent' then  appeared  and  stated  that  the  Procurator-Fiscal 
was  imavoidably  detained  in  the  south,  and  contended 
that  in  respect  of  his  own  commission  he,  Mr  Heddle, 
was  entitled  to  appear  and  insist  in  the  prosecutioii. 

Thereupon  the  Sheriff  pronounced  the  foUowing,  the 
Interlocutor  or  judgment  complained  of : — 

*  At  Kirkwall,  the  6th  day  of  December  1881  years. — 
. . .  The  Sheriff-Substitute  having  considered  the  motion 
for  the  panel.  Finds  that  the  appointmei^t  of  the  said 
Peter  Sinclair  Heddle  does  not  confer  upon  him  the 
character  of  a  representative  of  the  said  John  Macrae, 
and  therefore  does  not  entitle  him  to  appear  on  behalf  of 
the  said  John  Macrae  in  any  criminal  libel  at  his  instance ; 
therefore,  in  absence  of  the  prosecutor,  deserts  the  diet 
simpliciter.' 

Bbai9D  appeared  before  the  High  Court  for  the 
advocator,  there  being  no  appearance  for  the  respondent, 
and  contended  that  the  Sheriff  had  clearly  gone  wrong ; 
Mr  Heddle  was  quite  entitled  to  appear  and  insist  as 
prosecutor;  and  the  desertion  of  the  diet  simpliciter 
being  a  bar  to  further  proceedings  upon  the  facts  libeUed, 
the  ends  of  justice  would  be  defeated  unless  the  pro- 
ceedings were  advocated ;  that  the  present  application 
had  therefore  become  necessary;  and  the  Interlocutor 
complained  of  being  wrongous  and  contrary  to  the  law 
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and  practice,  of  Scotland,  it  should  be  recalled  and  the  1882. 

libel  proceeded  with  according  to  law.  NoTii. 

Lord    Young. — ^The    Sheriff-Substitute  has   plainly  r. 

erred.     If  there  had  not  been  a  commission  held  by  ^^' 


some  one  who  was  present,  entitling  him  to  insist,  it    i^bPio** 
would  have  been  the  duty  of  the  Sheriff  to  have  issued  AdTooation. 
one.     We  will  advocate  the  proceedings  in  terms  of  the 
prayer ;  reverse  the  judgment  complained  of,  and  remit 
to  the  Sheriff  to  proceed  in  terms  of  law.    There  may, 
perhaps,  require  to  be  a  new  libel  raised. 
Lords  Craighill  and  Adam  concurred. 
The  following  was  the  Interlocutor  pronounced : — 
*  Edinburgh,  lOth  February  1882. — Having  considered 
this  Bill,  and  heard  counsel  for  the   complainer,  there 
being  no  appearance  for  the  respondent,  Advocate  the 
cause  :  Reverse  the  judgment  of  the  Sheriff^  and  remit  to 
him  to  proceed  according  to  law,  and  decern. 

Agent  for  the  Adyooator.^C.  Mobton,  W.S.,  Grown  Agent. 


WEST    CIRCUIT. 

GLASGOW. 

Present^ 
Lords  Youvo  and  Adam. 
James  Straxo,  Appellant — McLennan. 

AGAINST 

Mart  Ank  Donald  or  Strang,  Kespondent — Urquhart, 
JultiSDionoN — ^Inoohpbtenoy  and  Dkfbct  of  Jurisdiotion — ^Pro- 

OXDURB    BSFORB    SmaLL     DeBT     CoURT — STATUTE    1     VlO.,    0.    41 

(Small  Debt  Act),  ssa  «3i. — Held  that  an  action  which  raises, 
however  indirectly,  a  question  of  siatua  is  incompetent  in  the 
Small  Debt  Court. 


NaSS. 
Strang 


This  was  an  appeal  to  the  Circuit  Court  at  Glasgow 

from  a  decision  of  one  of  the  Sheriff- Substitutes  for  ^*™^' 

Lanarkshire  (Bimie)  at  Hamilton.  FSbfa' 

The  appellant,  James  Strang,  portioner,  Leechlee  Street,  Appeal 
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No.  82. 
Strang 

V. 

Strang. 


Glasgow, 
Fob.  21. 


1882.  Hamilton,  was  in  right  of  an  alimentary  annuity  left  him 
by  a  relative  by  a  testamentary  deed,  and  under  arrange- 
ment with  the  testator's  trustees  (James  Henderson  and 
others)  payment  of  this  annuity  was  made  to  the  appellant 
(who  was  an  invalid)  in  sums  of  £2  per  week.   In  the  year 

Api)eaL  1863  his  wife,  Mary  Ann  Donald  or  Strang,  respondent 
in  the  present  appeal,  raised  in  the  Court  of  Session  an 
action  of  separation  and  aliment  against  him,  which  she 
abandoned  after  obtaining  a  decree  for  £20  as  interim 
aliment.  Founding  on  this  decree  she,  in  November 
1881,  used  arrestments  in  the  hands  of  the  above-named 
trustees  to  attach  her  husband's  annuity,  and  in  con- 
sequence the  trustees  in  December  following,  when  a 
sum  of  £10  due  to  the  appellant  under  the  arrangement 
with  him  had  accumulated,  in  their  hands,  raised  an 
action  of  multiplepoinding  in  the  Small  Debt  Court  at 
Hamilton,  to  have  it  determined  to  whom  the  £10  should 
be  paid ;  and  in  this  action  they  called  the  appellant 
and  respondent  as  parties.  Claims  having  been  ordered, 
and  the  respondent  having  claimed  under  the  old  interim 
decree  in  her  favour,  the  appellant  produced  a  voucher 
showing  that  the  decree  had  been  satisfied.  The  Sheriff- 
Substitute  did  not  however  at  once  ordain  the  fund  in 
medio  to  be  paid  over  to  the  appellant,  but  permitted 
the  respondent  to  lodge  an  amended  claim.  Accord- 
ingly a  claim  was  lodged,  wherein  the  respondent  set 
forth  that  during  the  twelve  months  immediately  pre- 
ceding he  had  refused,  and  still  refused  at  that  date,  to 
maintain  her  in  family  with  him,  or  to  provide  her  with 
a  suitable  allowance  for  her  separate  maintenance  and 
support,  and  notwithstanding  that  she  waa,  from  old 
age  and  infirmity,  unable  to  work  for  her  own  support 
On  advising  this  claim,  the  Sheriflf-Substitute,  without 
any  order  of  proof,  but  simply  in  respect  that  the  separa- 
tion was  admitted,  though  the  further  averments  were 
denied,  ranked  and  preferred  the  respondent  on  the 
fund  in  medio  to  the  extent  of  £3,  and  the  appellant  to 


Strang 
Stzang. 
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the  balance.     Against  this  judgment  the  latter  appealed,     1882. 
for  the  following  reasons  : —  NoTik 

1 .  Because  the  action  was  incompetent  in  the  Small 
Debt  Court,  seeing  the  sum  really  involved  far  exceeds 
the  amount  competent  in  that  Court  ^bJ^Tl 

2.  Because  the  Sheriff-Substitute  required  to  decide    ^pp^^ 
that  the  female   claimant  was  justified   in  remaining 
absent  from  her  husband,  as  she  has  done  for  the  last 
twenty  years,  thus  virtually  settling  in  the  Small  Debt 
Court  the  wife's  right  to  a  separate  maintenance. 

3.  That  the  Sheriff-Substitute  decerned  without  Row- 
ing the  appellant  to  lead  proof.  .  • 

McLennan  for  the  appellant  urged  that  the  judgment  of 
the  Sheriff-Substitute  should  be  set  aside  on  the  ground 
of  incompetency,  including  defect  of  jurisdiction,  because 
(1)  it  virtually  settled  the  question  of  the  wife^s  status, 
asserting  her  right  to  be  alimented  by  her  husband  while 
residing  apart  from  him,  a  question  which  was  com- 
petent only  in  the  Supreme  Court ;  (2)  It  actually  in- 
volved a  sum  in  excess  of  the  £12  limit  fixed  by  the 
Small  Debt  Act,  inasmuch  as  it  would  entitle  the  wife 
to  demand  similar  payments  periodically  in  all  time 
coming. 

Urquhart  for  the  respondent  contended  that  (1)  the 
decision  involved  no  question  of  status,  but  only  regulated 
the  disposal  of  oue  definite  sum  of  money,  in  regard  to 
which  the  Sheriff-Substitute's  judgment  was  final,  and 
could  not  be  brought  under  review  by  reason  of  error, 
either  in  fact  or  in  law ;  and  (2)  the  decemiture  was 
in  any  case  virtually  a  decemiture  for  interim  aliment, 
which  was  quite  competent  and  of  common  occurrence 
in  the  Sheriff  Court. 

At  advising. 

Lord  Young. — This  is  an  unusual  sort  of  case.  Some 
twenty  years  ago  the  appellant's  wife  brought  an  action 
of  separation  and  aliment  in  the  Supreme  Court,  where 
she  got  an  interim  decree  for  aliment,  and  she  did  not 
think  fit  to  persevere  further  with  the   action.      But 
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1882.     lately   she  haa   applied   to  her  husband's   trustees  to 
NTTa.     make  payment  to  her  of  a  sum  of  money  which  they 
V*     were  in  the  habit  of  paying  periodically  to  him.     An 
^^' —  arrestment  was  used  in  their  handjs  founded  on  the  old 
Fe?^T'    interim  decree  in  the  abandoned  action,  and  in  con- 
AppeaL     scqucuce    the    trustees    raised    this    midtiplepoinding. 
Then  it  was  proved  that  the  claim  founded   on  the 
-   decree  was  not  tenable,  having  been  satisfied  by  payment 
J  The  action,  however,  was  not  allowed  to  drop.     Another 

claim  was  put  in,  in  which  the  lady  set  forth  that  she 
was  .the  man's  wife,  not  living  in  his  house,  and  was 
thus  entitled  to  pa3rment  as  s^iment  of  the  debt  due  to 
him.     The  Sheriff-Substitute  has  decided  in  her  favour ; 
but  I  am  of  opinion  that  her  contention  involves  a 
question  of  status — of  a  wife's  right  to  live  separate 
from  her  husband — and  that  it  was  clearly  and  absolutely 
incompetent  to  dispose  of  it  in  the  Sheriff  Court,  par- 
ticularly  in  the  Small  Debt  Court.      The  wife  if  she 
claims  aliment  must  establish  her  rights  against  her 
husband  in  a  regular  way.     The  appeal  must  therefore 
be  sustained  and  the  decree  set  aside. 
Lord  Adam  concurred. 
The  following  was  the  Interlocutor : — 
'Glasgow,  February  21,  1882. — Having  heard  coun- 
sel for  the  parties.  Sustains  the  appeal :    Finds  the  * 
appellant  entitled  to  expenses :   Modifies  the  same  to 
three  guineas,  for  which  decerns  against  the  respondent, 
with  the  dues  of  extract.* 

Agents  for  the  Appellant — Messrs  Williah  Brown  &  Co.,  Writers,  Ebmilton. 
Agents  for  the  Respondent— Messrs  M'Donald  &  BaoWK,  Writers,  Ohugow. 
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HIGH    COURT. 

Present, 

Lords  Younq,  Graiqhill,  and  Adam. 

Thomas  Downbs  and  John  Mbbobr,  Appellants — /.  Campbell  Smith, 

A0AIN8T 

John  Chablbs  Stbvenson,  Bespondent — The  Hon.  H.  J.  Mancreiff. 

Game,  XJnauthobisbd  Posse8si5n  of — Statute  13th  Geo.  IIL  o.  54, 
8BC.  3  (Preservation  of  Game) — Locus,  Alternative — Conviction 
— Complaint — Eelevanot. — An  appeal  against  a  conviction  and 
sentence  of  two  persons  tipon  a  complaint  which  charged  them,  br 
one  or  other  of  them,  with  having  contravened  the  third  section  of 
13th  Geo.  IIL  c.  54  (Preservation  of  Game  Act),  by  having  in  their 
custody  or  carrying  two  hares  at  one  or  other  of  two  places,  sus- 
tained and  the  conviction  set  aside,  in  respect  that  the  complaint 
charged  a  single  act  of  contravention  committed  by  both  the 
appellants  at  the  same  time,  and  both  were  convicted  '  of  the 
contravention  chai^ged '  without  the  locus  being  specified. 

This  was  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act,  at  the  instance  of  Thomas  Downes,  shoe- 
maker, Yetholm,  and  John  Mercer,  groom.  Kirk  Yetholm, 
both  in  the  parish  of  Roxburgh,  against  a  conviction  and 
sentence  pronounced  by  the  Sheriff- Substitute  at  Jed-  High  Court 
burgh  (Russell),  upon  a  petition  and  complaint  under  the    ^^^-  ^' 
Summary  Procedure  Act,  1864,  at  the  instance  of  John     app«^ 
Charles  Stevenson,  the  Procurator-Fiscal,  which  charged 
the  appellants  with  a  contravention  of  sec.  3  of  13  th  Geo. 
IIL,  c.  54,*  or,  alternatively,  with  a  contravention  of  sec.  2    • 

^  Statute  13th  Geo.  IIL  c.  54  (Preservation  of  Game),  sec.  3  : — *  And 
be  it  further  enacted  by  the  authority  foresaid,  that  every  person 
whatsoever,  not  qualified  to  kill  game  in  Scotland,  who  shall  have  in 
his  or  her  custody,  or  cany,  at  any  time  of  the  year,  upon  any  pre- 
tence whatsoever,  any  hares,  &c.  .  .  .  without  the  leave  or  order  of 
a  person  qualified  to  kill  game  in  Scotland,  for  carrying  such  hares  or 
other  game,  or  for  having  the  same  in  his  or  her  custody,  shall,  for 
the  first  offence,  forfeit  and  pay  the  sum  of  twenty  shillings  sterling, 
.  .  .  and  failing  payment  within  ten  days  be  imprisoned  for  six 
weeks.' 


1882. 

No.  83. 

Downes  & 

Mercer 

V. 

Sterenflon. 
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1882.     of  the  Poaching  Prevention  (Scotland)  Act,  1862  (25th 
nT^.     and  26th  Vict,  c.  114), 

Downes  & 

Mepoer  <In  SO  PAR  AS  (1)  upon  the  16th  day  of  December  1881,  or  about 

StereDsoD.   that  time,  the  said  Thomas  Downes  and  John  Mercer,  not  being  qualified 
H*  h  Court   ^  ^^  game  in  Scotland,  had  in  their  custody  or  did  cany  two  or 
Feb.  28.  '  thereby  hares,  without  the  leave  or  order  of  a  person  qualified  to  kill 
-Ji^^^ir  game  in  Scotland  for  carrying  such  hares,  or  for  having  the  same  in 
their  custody,  and  that  in  or  near  the  village  of  Kirk  Yetholm  afore- 
said, or  upon  the  public  road  which  leads  between  Yetholm  and  Kelso, 
and  at  a  part  thereof  near  to  the  Kelso  Bailway  Station,  in  the  said 
shire  of  Eoxbui^gh,'  by  which  the  penalties  attached  to  a  first  offence 
were  incurred.     Then  followed  an  alternative  charge  applicable  to  the 
second  of  the  statutes  libelled. 

•  The  following  was  the  conviction  and  sentence  com- 
plained of : — 

*  At  Jedburgh,  the  Wth  day  of  January  1882,  &c. — ^The  Sheriff, in 
respect  of  the  evidence  adduced,  convicts  each  of  the  said  Thomas 
Downes  and  John  Mercer  of  the  first  contravention  charged  in  the 
complaint,  and  therefore  adjudges  each  of  them  to  forfeit  and  pay  the 
sum  of  twenty  shillings  of  penalty,  and  in  default  of  payment  within 
ten  days  from  this  date,  adjudges  each  of  them  to  be  imprisoned  in 
the  ptison  of  Jedburgh  for  the  period  of  six  weeks  from  the  date  of 
their  imprisonment,  unless  the  said  sums  shall  be  sooner  paid ;  and 
grants  warrant  to  officers  of  Court  to  apprehend  each  of  the  said 
Thomas  Downes  and  John  Mercer,  and  to  convey  them  to  the  said 
prison,  ana  to  the  keeper  thereof  to  receive  and  detain  them  accord- 
ingly ;  and  finds  the  said  Thomas  Downes  and  John  Mercer  not 
guilty  of  the  second  contravention  charged  in  the  complaint  j  assoikies 
them  therefrom,  and  directs  payment  to  be  made  to  them  of  the  sum 
of  thirteen  shillings  and  ninepence,  being  the  value  of  the  hares  and 
rabbits  found  in  their  custody  or  possession,  and  seized  and  detained 
by  the  police  constable,  Robert  Thomson,  by  virtue  of  the  provisions 
.    of  the  said  second  recited  Act.' 

The  appeal  was  first  heard  before  the  High  Court  on 
11th  February  1882,  and  it  was  contended  for  the 
appellant  that  the  facts  stated  by  the  Sheriff  in  the  case 
as  proved  did  not  amount  to  a  contravention  of  section  3 
of  13th  Geo.  III.  c.  54,  as  modified  by  subsequent  legis- 
lation, and  the  following  Interiocutor  was  pronounced, 
Lord  Young  dissenting,  being  of  opinion  that  the  facts 
were  sufiiciently  stated  to  enable  the  Court  to  arrive  at  a 
judgment: — 


VOL.  IV.]     AND  CIRCUIT  COURTS  OP  JUSTICIARY.  569 

Edinburgh,  llth  Febmary  1882.— The  Lords  having  heard  counsel      1882. 
for  the  appellants  and  respondent,  before  disposing  of  the  question     jq~^ 
of  law  set  forth  in  the  case,  send  back  the  case  to  the  Sheriff  that  the    Downes  k 
same  may  be  amended,  generally,  by  setting  forth  the  facts  which  the         ^ 
Sheriff  holds  to  be  proved  by  the  evidence,  adduced  before  him,  in    Stevengon. 
place  of  setting  forth  such  evidence,  and  particularly  (1)  by  stating  High  Court, 
whether  the  appellant  Downes  was  present  when  the  box  containing  *  ^' 

the  hares  in  question  was  seized  by  the  police ;  (2)  whether  there  was  Appeal, 
or  was  not  knowledge  on  the  part  of  the  appellant  Mercer  of  the  con- 
tents of  the  box  when  it  was  seized  by  the  police,  and  if  there  was 
each  knowledge,  the  facts  by  which  it  was  established ;  and  (3)  whether 
the  appellants,  or  either  of  them,  at  the  time  the  said  box  was  seized, 
were  qualified  to  kill  game  in  Scotland,  or  had  the  leave  or  order  of  a 
person  qualified  to  kill  game  in  Scotland  for  carrying  such  hares  or 
for  having  the  same  in  his  or  their  custody,  and  if  so,  the  facts  by 
which  such  qualification,  or  leave  or  order,  was  established.' 

The  following  was  the  statement  of  facts  as  amended 
by  the  Sheriff  in  terms  of  this  Interlocutor  : — 

The  facts  proved  are  these : — The  appellant  Downes,  at  the  date  of 
the  seizure  after  mentioped,  occupied  a  house  in  Kirk  Yetholm,  and 
acted  as  agent  or  servant  of  his  father,  Robert  Downes,  a  licensed 
game-dealer  in  £erwick-on-Tweed,  collecting  rabbits  for  him  in  the 
Yetholm  district,  and  forwarding  these  to  his  father's  place  of  busi- 
ness in  Berwick,  or  sending  them  elsewhere;  and  his  daughter, 
Jane  Downes,  one  of  the  witnesses  examined,  lived  in  family  with 
him. 

The  appellant  Mercer,  also  residing  in  Kirk  Yotjiolm,  was  at  the 
said  date  the  owner  of  a  spring-cart,  for  which  he  paid  a  15s.  license, 
and  which  he  used  to  drive  daily  from  Yetholm  to  Kelso  and  back, 
carrying  passengers,  and  any  small  parcels  entrusted  to  him. 

On  the  day  stated  in  the  complaint,  one  of  the  police  constables  of 
the  county  of  Roxburgh,  being  on  the  public  road  between  Yetholm 
and  Kelso,  and  seeing  Mercer  approach  him  in  his  cart,  entered  it, 
with  a  view  to  travel  with  him  to  Kelso.  No  other  person  was  in  the 
cart  On  the  way  to  Kelso,  the  officer  noticed  on  the  front  of  the 
cart  a  long-shaped  basket  of  the  kind  commonly  used  for  the  carriage 
of  salmon,  and  observing  through  the  openings  of  the  wicker  work  on 
the  sides  of  the  basket  the  down  of  hares  visible,  called  the  attention 
of  Mercer  to  this  circumstances,  remarking  to  him  that  he  feared  he 
(Mercer)  might  get  into  trouble  for  having  hares,  when  Mercer  replied 
to  the  effect  that  he  thought  the  address  should  save  him.  The 
address  was  on  a  label  attached  to  the  basket,  and  was  partly  written 
and  partly  printed,  as  follows  : — To  Mr  Robert  Downes,  Fish  Sales- 
man,  Berwick-on-Tweed,  from  Robert  Downes,  Game-dealer,  Berwick,* 
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1882.  the  words  in  italics  being  printed.     On  being  asked  by  the  officer 

— -  where  he  had  got  the  basket  with  its  contents,  Mercer  stated  that  it 

Downes'fr  had  been  delivered  to  him  by  Jane  Downes,  the  daughter  of  the 

r^'^  appellant  Downes,  as  he  was  passing  their  house.     The  officer  having 

BtevenaoiL  reason  to  believe  that  the  basket  contained  hares  unlawfully  obtained, 


H^h  Court,  Beized  and  detained  it  (acting  under  the  provisions  of  the  second 

*^^*  ^     recited  Act),  and  when  opened  the  basket  was  found  to  contain  two 

AppeaL      hares  and  seven  rabbits,  which  were  sold  to  a  game-dealer  in  Kelso 

at  the  price  of  13s.  9d.     One  of  the  hares  bore  marks  of  having  been 

killed  by  a  dog ;  the  other  showed  indications  of  having  died  from 

strangulation. 

It  was  proved  that  the  hares  in  question  were,  on  the  day  specified 
in  the  complaint,  in  the  possession  and  custody  of  the  appellant 
Downes  in  his  house  in  Kirk  Yetholm,  and  that  it  was  not  proved  by 
sufficient  evidence  whence  or  by  what  means  they  came  into  his 
possession  ;  that  it  was  proved  that  the  hares  were  by  his  directions 
packed  in  the  basket,  in  which  they  were  found,  and  delivered  by  his 
daughter  Jane  Downes  to  the  appellant  Mercer  for  transmission  to 
Berwick. 

In  reply  to  the  specific  questions  put  by  the  Courts  I  find  as 
matters  of  fact  as  follows — 

1.  That  the  appellant  Downes  was  not  present  when  the  basket  in 
question  was  seized  by  the  police. 

2.  That  there  was  knowledge  on  the  part  of  the  appellant  Meroer 
of  the  contents  of  the  basket  when  seized  by  the  police,  each  know- 
ledge being  inferred  from  the  fact  that  the  hares  were  visible  through 
the  openings  in  the  wicker  work  of  the  basket,  and  from  the  terms  of 
his  reply  to  the  constable,  when  his  attention  was  called  to  this 
circumstance,  viz«,  that  he  thought  the  address  should  save  hiuL 

3.  That  neither  of  the  appellants  was  at  the  time  when  the  seizare 
was  made  qualified  to  kill  game  in  Scotland,  or  had  the  leave  or  order 
of  a  person  qualified  to  kill  game  in  Scotland  for  carrying  such  hares, 
or  for  having  the  same  in  his  custody. 

The  question  of  law  submitted  for  the  opinion  of  the 
High  CJourt  was — 

Have  the  appellants,  or  either  of  them,  on  the  facts 
above  stated,  committed  a  contravention  of  the  first 
recited  Act  ? 

J.  Campbell  Smith,  for  the  appellant,  contended— 
GuUty  knowledge  must  be  proved  to  infer  a  contraven- 
tion of  13th  Geo.  III.  c.  54,  sec.  3.  The  literal  inter- 
pretation of  the  section  libelled  would  lead  to  such 
extreme  consequences  that  the  Court  ought  to  construe 
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the  conviction  strictly.      The  appellants  acted  as  the     1882. 
servants  or  witb  the  authority '  of  Eobert  Downes,  the  .  No.  83. 
father  of  the  appellant  Downes,  who  is  a  licensed  dealer.     Mercer 
And  assuming  that  the  possession  of  the  game  had  not  steroiaon. 
heen  accounted  for,  the  onus  of  accounting  for  it  did  not  nifh  court, 

lie  on  th^  accused  when  he  was  the  hand  of  his  father, ! — L 

who  was  so  licensed.     Looking  to  the  complaint,  and  the    ^"^^^ 
facts  which  the  Sheriff  held  to  be  proved,  it  is  clear  that 
the  conviction  must  have  proceeded  upon  an  erroneous 
view  of  th^  law,  viz.,  that  the  section  was  contravened 
wherever  there  was  game  found  in  the  possession  of  a 
person  not  qualified  to  kill  game,  and  who  could  not 
prove  that  he  had  received  it  from  a  person  entitled  to 
kill  game.     Such  a  view  of  the  law  is  untenable.     Ac- 
cording to  it  any  one  could  implicate  a  third  party  by 
merely  handing-  or   sending   game   to  him,  wHch  is 
absurd.     In  order  to  establish  a  contravention  of  the 
section  there  must,  besides  simple  possession,  be  proved 
some  circumstances  of  suspicion  sufficient  to  establish 
that  the  possession  had  been  what  might  be  caUed 
'  poachingly '  obtained.     And  as  the  statement  by  the 
Sheriff  of  the  facts  in  the  case  held  to  be  proved  set 
forth  no  such  circumstances,  the  conviction  has,  it  is 
clear,  |HX)ceeded  upon  an  error  in  point  of  law.     Further, 
the  appellant  Mercer  being  a  public  carrier,  he  was  en- 
titled to  have  game  in  his  possession,  and  could  not  be 
called  upon  in  a  prosecution  like  the  present  to  produce 
a  permit  from  a  person  entitled  to  kill  game,  it  being  a 
sufficient  defence  that  the  game  was  in  his  possession  as 
a  carrier.     And  as  regards  Downes,  even  if  it  could  be 
held  that  the  game  was  in  his  constructive  possession, 
through  the  custody  of  his  sister,  as  he  was  not  present 
at  the  time  when  it  was  seized  he  could  not  be  held  to 
have  fallen  within  the  provisions  of  the  section.    Steven- 
son V.  Melville^  High  Court,  May  25,-1863,  Irv.,  vol.  iv. 
p.  411  ;  ThoTOSon  v.  Romanes,  High  Court,  January  3, ' 
1865,  Irv.,  vol.  v.  p.  1 ;  M'Dougall  v.  Douglas^  Jedburgh 
April  14,  1875,  Couper,  vol.  iii.  p.  110. 
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1882.  Attention  was  drawn  by  the  Court  to  the  fact  that  the 

No.  83.    .  complaint  charged  the  appellants  with  having  or  carry- 

Meroer     ing  two  OF  thereby  hares  at  two  alternative  loci,  viz., 

StoTenson.  '  in  OF  near  the  village  of  Kirk  Yetholm  aforesaid,  or 


High  Court,  upoH  the  public  Toad  which  leads  between  Yetholm  and 

'- — 1-  Kelso,  and  at  a  part  thereof  near  to  the  Kelso  railway 

^****^*  station,'  ajid  that  the  conviction  *  convicts  each  of  the 
said  Thomas  Downes  and  John  Mercer  of  the  first  con- 
travention charged  in  the  complaint/  without  specifying 
at  which  of  the  loci  so  alternatively  charged  -the  offence 
was  committed ;  and  that  while  the  act  by  which  both 
appellants  are  said  to  have  been  compromised  is  set  forth 
in  the  complaint  as  one  act,  when  regard  is  had  to  the 
statement  of  the  facts  in  the  case  on  appeal  it  appears 
that  the  appellants  were  convicted  disjunctively — the 
one,  Downes,  as  having  had  the  hares  in  his  possession 
at  Kirk  Yetholm,  and  the  other,  Mercer,  as  having  had 
them  in  possession  on  the  public  road  between  Yetholm 
and  Kelso. 

J.  Campbell  Smith,  for  the  appellants,  .contended 
that  looking  to  the  complaint  and  the  facts  stated  it  was 
impossible  to  determine  where  and  when  the  alleged 
contravention  of  the  statute  took  place ;  for  Downes,  if 
guilty,  committed  the  offence  within  his  own  house,  and 
nowhere  else,  while  Mercer  never  entered  the  house,  and 
it  was  impossible  to  read  the  complaint  disjunctively, 
one  offence  only  being  charged.  That  the  conviction 
ought  therefore  to  be  set  aside. 

H.  J.  MoNCREiFP,  for  the  respondent,  contended — 
This  is  a  good  conviction.  In  judging  of  its  sufficiency 
it  is  competent  to  use  both  the  loci  libelled,  and  to 
read  it  as  convicting  Downes  of  having  contravened 
the  Act  at  one  locus,  and  Mercer  as  having  contra- 
vened it  at  the  other  locits  libelled.  Stevenson  v.  Mel- 
ville, supra;  Thomson  v.  Homanes,  supra.  It  is  not 
necessary  to  prove  guilty  knowledge.  The  complaint 
may  be  read  disjunctively.  At  all  events  these  objections 
to  the  form  of  the  complaint  are  incompetent,  not  having 
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been  mentioned  in  the  Court  below.  The  only  question  1 882. 
stated  in  the  case  is  whether  the  appellants  have  contra-  No.  88. 
vened  the  Act,  and  it  ought,  we  contend,  to  be  answered  Mercar 
in  the  affirmative.  steTenBon. 


LordCraighill. — The  appellants  here  are  both  charged  High  court, 
with  the  contravention  libelled,  but  it  is  necessary  to — t~l — 
have  in  view  that  this  contravention  involves  but  one  ^pp®*^ 
act,  and  is  one  act  as  regards  both  the  appellants.  .  Both 
are  charged  with  having  in  their  custody,  or  with  carry- 
ing, not  merely  the  same  two  hares,  but  with  having  these 
in  their  custody,  or  with  carrying  them  at  the  same 
place  and  at  the  same  time.  Different  places  are  libelled 
indeed,  but  these  are  alternative,  not  cumulative.  There 
might,  perhaps,  have  been,  had  the  facts  permitted,  a 
different  case  laid  against  the  appellants.  Thus,  the  one 
appellant  might  have  been  charged  with  having  in  his 
custody,  or  with  carrying,  the  hares  at  one  place  and  at 
one  time,  and  the  other  appellant  with  carrying  the  same 
hares  at  another  place  and  another  time  ;  and  had  such  a 
contravention  been  libelled  it  would  have  been  necessary 
to  consider  whether  both  could  have  been  found  guilty 
of  a  contravention  of  the  3d  section  of  13  Geo.  III.,  cap. 
54.  But  that  question  does  no.t  arise  here,  inasmuch  as 
both  appellants  are  charged  with  the  custody  or  with  the 
carrying  of  the  hares  at  the  same  place  and  at  the  same 
time,  in  other  words,  with  one  and  the  same  act  of  con- 
travention. 

Keeping  this  in  view  I  proceed  to  the  consideration  of 
the  question  stated  for  our  decision,  and  the  conclusion 
to  which  I  have  come  is  that  the  question  must  be 
answered  in  the  negative  on  the  facts  set  forth  in  the 
casa 

The  ground  of  my  opinion  on  the  facts  found  is»  that 
there  is  no  one  place  at  which  both  the  appellants  either 
had  or  were  carrying  the  hares  at  any  one  time,  and  that  if 
either  was  to  be  convicted  it  would  be  impossible  to  say 
at  which  of  the  places  libelled  he  committed  the  contra- 
vention.    Had  the  libel  been  differently  framed  there 

VOL  IV.  2  o 
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1882.     might  have  been  room  for  a  different  decision.     We 
Nols.     would  then  have  been  entitled  to  apply  the  facts,  not  to 
Mmlff     both,  but  to  one  or  other  of  the  appellants,  and  if  the 
sterenflon.  f^t  had  been  that  either  had  in  his  custody,   or  was 
ffigh  Court,  carrying  the  hares  at  one  of  the  specified  places,  that 
woidd  have  been  enough  to  sustain  a  conviction  against 
Appeal     jjjjjj     The  respondent  suggested  that  the  libel  as  framed 
might  be  read  so  as  to  cover  not  merely  a  charge  against 
the  two  appellants  jointly,  but  against  one  or  other  of 
them.     I  am  of  opinion  that  this  is  not  admissible.    In 
libelling  a  charge  for  a  contravention  of  13  Geo.  III., 
cap.  54,  precision  may  be  reasonably  expected,  and  ought 
to  be  exacted.     The  words  of  section  8  of  that  statute 
are  so  wide  as  to  include  cases  which  it  would  be  hard 
to  regard  as  contraventions,  and  this  consideration  ren- 
ders it  the  more  imperative  that  when  a  complaint  is 
made  the  averments  upon  which  it  is  founded  should  be 
clearly  and  unambiguously  stated. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
ought  to  be  sustained,  the  question  presented  to  us  to  be 
answered  in  the  negative,  and  the  conviction  quashed. 

Lord  Adam. — I  am  of  the  same  opinion.  It  is  not 
easy  to  read  this  complaint  without  coming  to  the  con- 
clusion that  what  is  charged  is  one  contravention  of  this 
Act  of  Parliament  committed  by  either  or  both  of  the 
appellants  in  one  and  the  same  place.  The  conviction 
comes  to  this,  that  Downes  is  convicted  of  a  contraven- 
tion of  the  Act  within  his  house  at  Kirk  Yetholm,  and 
Mercer  of  a  contravention  committed  on  the  public  road 
leading  to  Kelso.  That  is  the  result  of  the  conviction  by 
the  Sheriff  in  this  case.  Now,  it  humbly  appears  to  me 
that  this  conviction  cannot  be  sustained.  Suppose  that 
the  conviction  of  Downes  is  right,  then  the  contravention 
took  place  in  his  house  at  Kirk  Yetholm,  and  that  is  a 
state  of  the  facts  which  exhausts  the  Ubel,  and  there  is  an 
end  of  the  case  as  against  Mercer.  But  if  the  conviction 
is  to  be  a  conviction  against  Mercer,  then  the  locus  must  be 
on  the  road  leading  to  Kelso,  and  in  that  case  the  facts 
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do  not  warrant  a  conviction  against  Downes.     The  re-     1882. 
suit,  therefore,  is  that  you  cannot  tell  which  of  the  two     nTm. 
panels  is  to  be  held  as  convicted,  and  so  the  conviction     Mmv^ 
cannot  be  sustained  against  either.     I  think,  therefore,  sterSisoiL 
that  the  conviction  ought  to  be  quashed  on  this  ground.  BOffh  court, 
I  say  nothing  on  the  questions  of  law  raised  on  the      ^^^ 
statute.  ^PP^ 

Lord  Young. — That  is  the  judgment  of  the  Court,  and 
I  should  only  like  to  add  that  as  far  as  I  know,  and  so 
far  as  we  have  been  informed,  this  is  the  only  district  in 
Scotland  in  which  recourse  is  had  to  this  Act  of  Parlia- 
ment— an  Act  of  Parliament  109  years  old.     Its  date 
is   1773,   and   its  provisions,   Mr   Moncreiff    candidly 
admitted,  are  such  that  a  railway  company,  or  their  ser- 
vants, a  guard  or  stationmaster  for  instance,  might  be, 
and  probably  would    be,  lawfully  convicted  under  it, 
of   having   a  hamper    of   game   unlawfully    in    their 
possession,  unless  they  proved  that  they  received  it  from 
some  person  qualified  to  kill  game  in  Scotland.     I  must 
say  that  prosecutions  under  a  statute,  the  provisions  of 
which  are  of  such  an  order  as  this,  over  100  years  old, 
not  resorted  to  elsewhere  in  Scotland,  and  with  so  many 
Acts  of  Parliamenfr  passed  in  more  recent  times  to  pro- 
tect the  fair  rights  of  sport,  are  not  to  be  commended. 
At  all  events,  I  think  that  such  prosecutions  ought  not 
to  be  of  common  occurrence. 
The  following  was  the  Interlocutor  pronounced : — 
*  Edinburgh,  28th  February  1882. — Having  resumed 
consideration  of  this  case,  as  amended  by  the  Sheriff,  and 
heard  counsel  for  the  parties.  Sustain  the  appeal :  Reverse 
the  determination  by  the  inferior  Judge:    Find  the 
appellants  entitled  to  expenses,  which  modify  to  five 
guineas,  for  which,  and  one  guinea  as  the  dues  of  extract, 
decern  against  the  respondent.' 

Agent  for  the  Appelliuit.~WiLlJAM  GUBH,  8.S.C. 
Agent  for  the  Respondent. — Pabtt. 
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Present^ 

The  Lord  Jubtiob-Clbbk. 

Lords  Toung  and  Craighill. 

Her  Majesty's  Advocate — A,  Taylor  Innes,  A,D. 

AGAINST 

Andrew  Clunib — Dickson  and  Ure. 

Forgery — Bank-Notes,  Forged,  Possession  of — Bank-Notes,  Sootch 
— Bank  of  England  Notes,  Forged— Statute  45th  Geo.  IIL,  a 
89,  SEO.  6  (Forgery  of  Bank-Notes,  &c).  Held  (diss.  Lord  Craighill) 
that  the  6th  section  of  45  Geo.  III.,  a  89,  which  imposes  certain 
penalties  on  those  who  knowingly  and  wittingly  possess  or  have  in 
their  custody  '  any  forged  or  counterfeited  hank-note,  hank-hill  of 
exchange,  or  hank  post-hill,  or  hlank  hank-note,  blank  bank-hill  of 
exchange,  or  blank  bank  post-bill,  knowing  the  same  to  be  forged 
or  counterfeited,  without  lawful  excuse,  &c,,*  applies,  so  far  as  bank- 
notes are  concerned,  to  notes  of  the  Bank  of  England  only,  and 
objection  to  the  relevancy  of  a  charge  under  that  section  libelling 
the  possession  or  custody  of  forged  one  pound  bank-notes  of  the 
Royal  Bank  of  Scotland  sustained. 

1882.         Andrew  Clunie,  prisoner  in  the  prison  of  Glasgow, 
nITm.     was  indicted  and  accused  before  the  High  Court : 

Andrew 

Ciiuue.  That  albeit,  by  an  Act  passed  in  the  forty^fth  year  of  the  reign  of 

Hifh  Court,  King  George  the  Third,  chapter  eighty-nine,  entituled  '  An  Act  to 

^^^"^^^•_  alter  and  extend  the  provisions  of  the  laws  now  in  force  for  the 

Gout,  of  punishment  of  the  forgery  of  bank-notes,  bills  of  exchange,  and  other 
o.  89,  sees.*'  securities,  to  every  part  of  Great  Britain,'  it  is  enacted  by  section  first 

1  and  6.  ^f  ^j^^  g^^  Statute,  [The  indictment  then  recited  section  one,  which 
relates  to  the  Msely  making,  forging,  counterfeiting,  or  altering,  Ac, 
certain  writs  enumerated,  including  promissory-notes,  with  intent  to 
defraud]:  And  by  section  sixth  of  the  said  Statute  it  is  enacted,  '  That 
if  any  person  or  persons  shall  from  and  after  the  passing  of  this  Act, 
purchase  or  receive  from  any  other  person  or  persons  any  foiged  or 
counterfeited  bank-note,  bank-bill  of  exchange,  bank  post-bill  or  blank 
bank-note,  blank  bank-bill  of  exchange,  or  blank  bank  post-bill,  knowing 
the  same  to  be  forged  or  counterfeited,  or  shall  knowingly  or  wittingly 
have  in  his,  her,  or  their  possession  or  custody,  or  in  his,  her,  or  their 
dwelling-house,  outhouse,  lodgings,  or  apartments,  any  forged  or  coun- 
terfeited bank-note,  bank-bill  of  exchange,  or  bank  posi-bill,  or  blank 
bank-note,  blank  bank-bill  of  exchange,  or  blank  bank  post-bill, 
knowing  the  same  to  be  foiged  or   counterfeited   (without  lawful 
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excuse,   the   proof  whereof   shall    lie    upon   the  person   accused),  1882. 
every  person    or    persons    so  offending,   and    being    thereof   con-        — - 

yicted  according  to  law,  shall  be  adjudged  a  felon,  and  shall  be  trans-  Andrew 

ported  for  the  term  of  fourteen  years  :'    And  albeit,  by  an  Act  passed  ^^^"'^ 


in  the  second  and  third  years  of  the  reign  of  King  William  the  Fourth,  Hu^fa  Court, 

chapter  1 23,  entituled,  *  An  Act  for  Abolishing  the  Punishment  of L 

Death  in  certain  cases  of  Forgery,*  it  is  by  section  firat^  inter  alia,  j^^^  ??, 
enacted  [There  was  then  set  forth  the  enactment  substituting  trans-   c.  sa/secs. ' 
portation  for  life  in  place  of  death,  in  cases  of  forgery,  &c.] :    And     Vmery. 
albeit,  by  an  Act  passed  in  the  seventh  year  of  the  reign  of  King 
WUliam  the  Fourth,  and  first  year  of  the  reign  of  Queen  Victoria, 
chapter  eighty-four,  entituled,  '  An  Act  to  Abolish  the  Punishment  of 
Death  in  cases  of  Forgery,'  it  is  enacted  by  section  second  thereof, 
that  so  much  of  the  said  lastly  hereinbefore  in  part  recited  Act  as 
relates  to  the  punishment  of  persons  convicted  of  offences  for  which 
they  are  liable  under  the  said  Act  to  be  transported  for  life  shall  be 
repealed,  and  it  is  inter  alia  enacted  [Here  the  enactment  making 
it  competent  to  inflict  a  lesser  period  of  transportation  and  also  im- 
prisonment^ was  recited]  :    And  albeit,  by  the  laws  of  this  and  of 
every  other  well -governed  realm,  forgery;    as   also  the  wickedly, 
firaudiilently,  and  •  feloniously,  using  and  uttering,  as  genuine,  any 
forged  note  or  obligation  for  the  payment  of  money,  having  theieon 
any  forged  subscription,  knowing  the  same  to  be  forged,  are  crimes 
of  an  heinous  nature,  and  severely  punishable  :  Yet  true  it  is  and  of 
verity,  that  you  the  said  Andrew  Clunie  are  guilty  of  the  statutory 
crimes  and  the  crimes  at  common  law  above  libelled,  or  one  or  more 
of  them,  actor,  or  art  and  part :  In  so  far  as  (1.),  on  [the  dates  were 
here  set  forth]  in  or  near  [several  alternative  loci  were  here  set  forth], 
you  the  said  Andrew  Clunie  did,  wickedly,  feloniously,  and  falsely, 
make,  foi^e,  or  counterfeit,  or  cause  or  procure  to  be  wickedly,  feloni* 
ously,  and  falsely  made,  foiled,  or  counterfeited,  or  did  willingly  act 
or  assist  in  the  wickedly,  feloniously,  and  falsely  making,  foiging,  or 
counterfeiting  forty-three  or  thereby  notes  or  obligations  for  the  pay* 
ment  of  money,  each  in  imitation  of,  or  purporting  to  be,  a  note  or 
obligation  by  the  Koyal  Bank  of  Scotland,  for  payment,  or  promising 
payment  to  the  bearer  on  demand,  of  one  pound,  and  each  bearing  to 
be  dated  '  2"*  Sept  1878,*  and  numbered  'N®  U«,'  or  similarly 
dated  and  numbered,  being  the  counterfeited  or  spurious  one  pound 
bank  notes  to  be  lodged  in  the  hands  of  the  Clerk  of  Court  as  after 
mentioned  which  are  contained  in  the  following  numbers  of  the  in- 
ventory hereto  annexed,  viz. : — the  one  note  contained  in  number  one 
of  said  inventory,   the  thirteen  notes  contained  in  number   four 
thereof,  the  eighteen  notes  contained  in  number  seven  thereof,  the 
Ave  notes  being  those  numbered,  dated,  and  signed,  and  excluding  the 
one  without  number,  date,  or  signature,  contained  in  number  forty- 
nine  thereof,  and  the  six  notes  contained  in  number.fifty  thereof ;  and 
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1882.  you  the  said  Andrew  Clanie  did,  times  or  time  and  place  or  places 

^ — 7.  above  libelled,  wickedly  and  feloniously,  foige  and  adhibit^  or  cause 

Andrew  or  procure  to  be  foiged  and  adhibited  to  each  of  said  notes  or  obliga- 

'*'"*'  tions,  the  subscriptions  *  F,  A.  Mackay  AccV  *  Tho»  Clendinnen,'  or 


^^^^  similar  subscriptions,   or  one  or  other  of  them,   the  subscription 

'  Tho*  Clendinnen '  being  pkced  immediately  befoxe  the  letters  or 

45 ^m"  ni.  '^^^^  '  ^-  Cashier,'  on  each  of  said  notes  or  obligations  respectively, 
c.  89,  Mcs.   intending  said  subscriptions  to  be  in  imitation  of,  and  to  pass  for  and 
Foigery.     be  received  as,   the  genuine  subscriptions  respectively  of  Francis 
Alexander  Mackay,  then  and  now  or  lately  accountant  of  the  Royal 
Bank  of  Scotland  in  Edinburgh,  and  now  or  lately  residing  in  or  near 
Buckingham  Terrace  there,  and  of  Thomas  Clendinnen,  then  and  now 
or  lately  a  clerk  in  the  accountant's  office  of  said  bank,  and  residing 
in  or  near  Warrender  Park  Eoad,  Edinburgh,  or  of  one  or  other  of 
them,  and  this  you  the  said  Andrew  Clunie  did  with   intent  to 
defraud  the  company  or  corporation  then  and  now  or  lately  canying 
on  business  in  Edinburgh  and  elsewhere  under  the  name  or  designa- 
tion of  the  Soyal  Bank  of  Scotland,  and  the  individual  partnets 
thereof,  or  some  one  or  more  of  Her  Majesty's  lieges  :  Further,  on  the 
[date],  or  on  one  or  other  of  the  days  of  that  month,  or  of  Kovember 
immediately  preceding,  in  or  near  [locus],  you  the  said  Andrew  Clunie 
did,  wickedly,  fraudulently,  and  feloniously,  offer,  dispose  of^  or  put 
away,  and  did  use  and  utter,  as  genuine,  one  of  the  forged  or  counte^ 
feited  notes  or  obligations  above  libelled,  dated  *  2^  Sept  1878,'  and 
numbered  '  H^  HH^  or  similarly  dated  and  numbered,  being  number 
one  of  the  inventory  of  documents  and  articles  hereunto  annexed  and 
referred  to,  having  thereon  the  foiged  subscriptions,  or  one  or  other 
of  them,  above  libelled,  you  well  knowing  the  same  to  be  forged,  by 
then  and  there  delivering  said  note  or  obligation,  or  causing  or  pro- 
curing the  same  to  be  then  and  there  delivered,  as  genuine,  to  the 
said  Andrew  Craigie,  junior,  in  payment  or  part  payment  of  the 
monthly  rent  of  ten  shillings  of  a  house  taken  by  him  on  your  behalf 
and  at  your  request  in  or  near  Florence  Street,  South  Side,  Glasgow, 
you  receiving  the  balance  in  change,  and  this  you  the  said  Andrew 
Clunie  did  with  intent  to  de^ud  the  said  Andrew  Craigie,  or  the 
said  Royal  Bank  of  Scotland,  and  the  individual  partners  thereof,  or 
some  one  or  more  of  Her  Migesty's  lieges  :   Likeas  (2.),  on  [dates], 
the  particular  occasion  or  occasions  being  to  the  prosecutor  unknown, 
in  or  near  [/oci],  or  in  or  near  one  or  more  of  said  places,  you  the  said 
Andrew  Clunie  did,  knowingly  or  wittingly,  have  in  your  possession 
or  custody,  without  lawful  excuse,  thirty-seven  or  part  thereof  foiged 
or  counterfeited  bank  notes,  being  the  whole    of  the  spurious  bank 
notes  or  obligations  of  the  Eoyal  Bank  of  Scotland  above  libelled  as 
forged  or  counterfeited  by  you,  with  the  exceptions  of  the  six  notes 
contained  in  number  fifty  of  said  inventory,  each  of  said  thirty-seven 
notes  being  in  imitation  of,  and  purporting  to  be,  a  note  by  the  said 
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Bo/ftl  Bank  of  Scotland  for  payment,  or  promising  payment,  to  the  I8S2. 

bearer  on  demand,  of  one  pound,  and  each  bearing  to  be  dated  *  2°*  NoTsi. 

Sept  1878,'  and  each  numbered  '  N*»  If  Si,'  or  similarly  dated  and  ^drew 
numbered,  and  each  having  thereon  the  forged  or  counterfeited  sub- 


scriptions, viz.,  '  F.  A.  Mackay  Ace*,'  *  Tho-  Clendinnen,'  the  said  ^^JJ^ 

subscriptions  being  intended  to  pass  for,  and  be  received  as,  the 

genuine  subscriptions  respectively  of  the  before  designed  Francis  45  Qeo.  IIL, 
Alexander  Mackay  and  Thomas  Clendinnen,  or  of  one  or  other  of  them,   **!  ^'^^^ 
you  well  knowing  the  said  notes  and  subscriptions  to  be  forged  or    Forgery., 
counterfeited :  And  you  the  said  Andrew  Clunie  having  been  appre- 
hended, &a 

The  case  was  first  set  down  for  trial  before  the  Circuit 
Court  at  Glasgow,  but  there  being  no  motion  made  in  it 
on  either  side,  it  was  not  called.  On  being  called  before 
the  High  Court  on  1 4th  March, 

Ure,  for  the  panel,  objected  to  the  relevancy.  The 
indictment  charges  in  the  major — IsL  The  offence  in  sec- 
tion 1  of  the  Act  45  Geo.  IIL,  c.  89,  an  Act  passed  in 
1805  to  alter  and  extend  the  laws  then  in  force  for  the 
punishment  of  the  forgery  of  bank-notes,  bills  of 
exchange,  and  other  securities ;  2dly.  The  offence  in 
section  6  of  that  Statute  ;  and  lastly,  forgery  and  utter* 
ing  at  common  law.  We  object  to  the  charge  in  the  in- 
dictment charging  the  panel  with  an  offence  under  section 
6  of  the  Statute, — ^in  so  far  as  he  did,  on  the  dates  and  at 
the  places  libelled,  knowingly  or  wittingly  have  in  his 
possession  or  custody,  without  lawful  excuse,  thirty- 
seven  or  part  thereof  forged  or  counterfeit  bank-notes, 
being  the  whole  of  the  spurious  bank-notes  or 
obligations  of  the  Royal  Bank  of  Scotland  libelled  in 
the  indictment  as  forged  or  counterfeited,  with  the 
exceptions  of  the  six  notes  contained  in  No.  50  of  the 
inventory  annexed  to  the  indictment,  each  of  the 
thirty-seven  notes  being  in  imitation  of,  and  purporting 
to  be  a  note  by  the  said  Royal  Bank  of  Scotland,  for 
payment  to  the  bearer  on  demand  of  one  pound,  and 
each  bearing  to  be  dated  2°^  Sept.  1878,  and  each  num- 
bered Itfl,  or  similarly  dated  and  numbered,  and  each 
having  the  forged  or  counterfeited  subscriptions,  viz.,  F. 
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1882.  A.  Mackay,  Accountant,  Tho*  Clendinnen,  the  said  sub- 
^  scriptions  being  intended  to  pass  for,  and  be  received  as. 
cSime.     the   genuine   suhscriptions  respectively  of    the  before 


Kfffa  Court,  designed  Francis  Alexander  Mackay  and  Thomas  Clen- 

—  dinnen,  or  of  one  or  other  of  them,  you  well  knowing  the 

45  Geo.  III.,  said  notes  and  subscriptions  to  be  forged  or  counterfeited. 
^^ondT"  — ^The  mere  possession  of  forged  or  counterfeited  notes, 
oigery.  ^^^^  ^  ^^^  knowledge  that  they  are  such,  unaccom- 
panied with  the  forgery  of  them,  is  not  a  crime  at  com- 
mon law,  and  the  object  of  libelling  this  sixth  section 
and  of  making  this  charge  under  it,  is  to  endeavour  to 
make  such  possession  criminal.  We  contend  that  one 
pound  bank-notes  of  the  Royal  Bank  of  Scotland,  the 
notes  here  libelled,  are  not  bank-notes  within  the  mean- 
ing of  section  6  of  the  Statute  ;  that  the  word  *  hank ' 
there  means  *the  Bank  of  England.*  A  charge  was 
made  in  the  year  1814  under  this  section,  in  the  case  of 
Thomas  Gray,  27th  June  1814,  and  on  this  same  ques- 
tion being  raised,  the  Court,  by  the  narrowest  majority, 
found  *  that  the  Act  of  Parliament  libelled  on  extends  to 
notes  issued  by  the  Bank  of  Scotland,  as  well  as  to  notes 
of  the  Bank  of  England,'  and  a  conviction  followed  in 
July  thereafter,  convicting  Gray  of  being  found  in  the 
possession  of  two  Bank  of  England  notes,  and  two  notes 
of  the  Bank  of  Scotland,  and  he  was  sentenced  to  four- 
teen years'  transportation.  Hume,  vol.  i.  p.  148.  But 
between  the  date  of  that  decision  and  thiB  publication  of 
Sir  Archibald  Alison's  work  on  Criminal  Law  in  1832, 
a  change  had  come  over  the  feeling  of  the  profession 
upon  the  point  Sir  Archibald  says  (Alison's  Criminal 
Law,  p.  390),  while  commenting  upon  Gray's  case,— 
*  But  this  judgment,  which  was  passed  by  the  narrowest 
majority,  is  now  considered  to  be  bad  law,  and  though 
the  point  has  not  been  expressly  brought  under  their 
notice,  it  is  understood  that  the  Court  is  now  unani- 
mously of  opinion  that  the  Act  applies  only  to  Bank  of 
England  notes.'  And  he  then  goes  on  to  say  that  the 
frequency  of  the  oflFence  loudly  calls  for  an  enactment 
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extending  the  provisions  of  ihe  Statute  to  the  guilty     1882. 
possession  of  forged  bank-notes  of   every  description.     nZw. 
Alison,  however,  overlooks  the  ease  of  Robert  Harrisy     aunir 
High  Court,  10th  June  1831,  Shaw's  Just.  Cases,  p.  242,  Hyhoooit, 
which  was  certified  by  Lord  Mackenzie  from  the  Circuit         ^^^' 
Court  at  Ayr,  in  which,  besides  a  charge  of  uttering  '  a  45^^  ni., 
forged  or  counterfeited  note  or  obligation  in  imitation  of,  ^^dT** 
and  intended  to  pass  for,  and  to  be  received  as  a  genuine    *'"8»'7- 
note  of  any  bank  or  banking  company,'  there  was  con- 
tained a  charge  under  this  sixth  section  of  the  Statute  of 
Geo.  III.,  and  in  which^  when  the  case  came  before  the 
High  Court,   *  the  Solicitor-General  stated  that  he  was 
now  satisfied  that  he  could  not  maintain  that  the  Act 
45  Geo.  III.,  c.  89,  covered  or  protected  any  other  bank- 
notes but  those  of  the  Bank  of  England,  and  conse- 
quently that,  so  far,  his  charge  was  unfounded.'    Bell's 
Notes  to  Hume,  p.  56,  Note  4  to  voL  i.  p.  148  ;  also 
Shaw's  Reports,  p.  242,  not  213  as  stated  in  Bell's  Notes. 
It  was  therefore  held  at  that  date  that  the  sixth  section 
of  the  Statute  applied  only  to  Bank  of  England  notes  ; 
and  the  only  case,  so  far  as  we  are  aware,  in  which  the 
section  has  been  libelled  in  Scotland,  and  in  which  this 
objection  has  been  raised,  is  the  case  of  John  Henry 
Greatrex  and  others,  High  Court,  May  9-11,  1867, 
Irvine,  vol.  v.  p.  375,  in  which  case,  upon  the  objection 
being  raised,  the  charges  under  this  section  were  with- 
drawn. 

The  LoKD  Justice-Clerk. — What  has  been  the  prac- 
tice in  England  ?  Has  a  charge  under  this  section  made 
with  reference  to  the  possession  of  the  notes  of  a  private 
bank  ever  been  sustained  ? 

Dickson,  for  the  panel. — Sir  Wm.  Russell  in  the  last 
edition  (the  fifth)  of  his  work  on  crimes,  in  commenting 
upon  the  13th  section  of  the  Act  24  and  25  Vic,  c.  98, 
an  Act  which  repealed  the  former  Statutes  relating  to 
this  subject,  in  so  far  as  they  relate  to  England  and 
Ireland,  says — '  A  question  may  be  raised  whether  this 
clause' (clause  13,  which  is  similar  to  clause  6  of  the 
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1882.  Act  45  George  TIL,  c.  89,  and  relates  also  to  the  pur- 

NoTa*.  chasing,  or  having,  bank-notes  in  one's  possession)  *  in- 

xadtew  eludes  the  notes  of  common  bankers.     Neither  of  the 

^^urt,  old  enactments  did,  but  placed  as  this  enactment  is  im- 

^^^'  mediately  after  the  .one  including  such  notes,*  (section 


ib(^,fiL,  12,  v^hich  relates  to  the  forging  of  bank-notes  of  the 
^^^deT'  Bank  of  England  ot  the  Bank  of  Ireland,  *  or  of  any 
Foigeiy.  Qther  hody,  corporate^  company^  or  person  carrying  on 
the  hasiness  of  hankers,')  *  which  describes  them  as 
conamonly  called  by  the  very  terms  used  in  this  section, 
there  can  be  no  doubt  that  they  would  be  held  to  be 
within  it' 

Uee,  for  the  panel,  resuming  argument. — It  would 
therefore  appear  that  the  enactment  in  section  6  of  the 
Statute  libelled  was  in  England  held  not  to  apply  to  cases 
in  which  the  possession  of  the  bank-notes  of  *  conunon 
bankers '  was  involved,  and  under  that  category  the  notes 
of  Scotch  banks  must  be  held  to  have  been  included. 
Further,  leaving  out  of  view  the  expressions  made  use  of 
in  section  I  of  the  Statute  45  Geo.  III.,  in  enumerat- 
ing the  deeds  and  obligations  to  which  its  enactments 
apply, — as  that  section,  it  is  admitted,  does  apply  to  Scot- 
land,— and  contrasting  with  these  the  terms  made  use  of 
in  the  sections  of  the  Statute  from  2  to  7  inclusive,  the 
latter  plainly  show  that  the  enactments  in  these  sections 
apply  exclusively  to  the  Bank  of  England,  and  that  by 
the  expression  *  bank-notes '  used  in  these  sections  is  meant 
notes  of  the  Bank  of  England.  Then  having  regard  to 
the  expressions  used  in  Statutes  prior  to  1805  with  refer- 
ence to  notes  issued  by  banking  companies  and  banks  in 
Scotland,  we  find  in  the  Statute  5  Geo.  III.,  c-  49,  sections 
2  and  3,  passed  in  1765,  and  intituled '  An  Act  to  prevent 
the  inconveniences  arising  from  the  present  method  of 
issuing  notes  and  bills  by  the  banks,  banking  companies, 
and  bankers  in  that  part  of  Great  Britain  called  Scotland,' 
that  these  are  referred  to  as '  notes  commonly  called  bank- 
notes,' '  notes  of  the  nature  of  a  bank-note  circulated  or 
to  be  circulated  as  specie,' '  or  other  writings  for  money.' 


VOL.  IV. J     AND  CIRCUIT  COURTS  OF  JUSTICIARY.  583 

And  in  the  Act  41   Geo.  III.,  c.  57,  sec.  2,  '  An  Adt  for  1882. 

the  better  prevention  of  forgery  of  the  notes  and  bilhr  of  noTm. 

exchange  of  persons  carrying  on  the  business  of  bankers^'  aume. 


passed   in  1801,  as  applicable  to  'all  parts  of  Great  High  court, 

Britain  and  Ireland,'  the  expressions  used  are  *  any  bill 

of  exchange,  promissory-note,  or  other  note  for  payment  46  Geo.  iil, 
of  money/  Ac, '  of  any  person  or  persons,  body  corporate,  \  and^ 
banking  company,  or  partnetehip  carrying  on  the  business     ^^^^^' 
of  bankers.' 

The  Court  intimated  that  if  it  had  been  decided  in 
England,  as  maintained,  that  section  6  of  the  Statute  45 
Geo.  Ill:,  a  89,  applied  only  to  Bank  of  England  notes, 
it  fell  upon  the  Advocate  Depute  to  support  his  libel, 
Lord  Young  observing  also  that  if  the  conmion  law  was 
sufficient  to  meet  the  facts  of  the  case,  the  mode  of 
libelling  adopted,  viz.,  by  founding  on  section  6  of  the 
Statute  of  45  Geo.  III.,  seemed  needlessly  to  raise  a 
speculative  question  for  the  decision  of  the  Court,  which 
was  unnecessary  for  the  disposal  of  the  case.  It  was 
also  observed  that  the  notes « or  obligations  charged  as 
having  been  forged,  uttered,  and  had  in  possession  were 
not  themselves  set  forth  in  gremio  of  the  libel,  but  were 
referred  to  only  as  *  enumerated '  in  an  inventory  thereof 
annexed  to  the  indictment,  and  'to  be  lodged  in  the 
hands  of  the  Clerk  of  Court,'  which  was  an  unusual 
mode  of  libelling. 

A.  Taylor  Innes,  A.D. — The  question  raised  by  the 
objection  has  been  an  unsettled  one  for  the  last  sixty 
years,  although  it  has  not  been  undecided.  Thomas 
Gray,  27th  June  1814,  Hume,  vol.  i.  p.  148,  note  4. 
But  in  almost  every  case  of  forgery  of.  bank-notes  since 
that  date,  the  expediency  of  making  an  alternative  chai^ 
under  this  Gth  section  of  the  Statute  has  suggested  it- 
self. The  Statute  was  always,  we  contend,  one  intended 
to  be  construed  and  administered  by  Scotch  Courts  (it 
is  indeed  now  wholly  repealed  so  far  as  regards  England), 
and  the  expression  'bank-notes'  as  construed  by  our 
Courts  must,  we  contend,  be  held  to  include  the  notes  of 
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1882.  Scotch  banks,  unless  special  ground  is  shown  to  the  con- 
NoTi^  traYy.  The  generality  of  the  expression  as  used  in  section 
dunieT    6th  is  in  contrast  with  the  restricted  sense  in  which  it  is 


Bigh Court,  usqd  in  the  four  previous  sections  of  the-  Statute  which 

1.  refer  to  notes  and  obligations  appropriated  by  Statute  to 

45  G«>.  III.,  the  Bank  of  England.  But  perhaps  it  may  be  said  that 
\  trndT"'  although  the  legislature  and  the  Courts  of  law  can  have 
FoiKwy.  jjQ  doubt  now  that  the  notes  of  Scotch  banks  are  '  bank- 
notes/ that  this  was  not  so  clear  in  1805,  the  date  of  the 
passing  of  the  Statute.  This  is,  however,  not  consistent 
with  the  history  of  the  facts  ;  for  so  far  back  as  1 749  it 
was  held  in  reference  to  the  notes  of  this  very  Royal 
Bank  (the  forgery  and  possession  of  whose  notes  is  the 
matter  to  be  enquired  into  under  this  indictment),  that, 
1st,  money  is  not  subject  to  any  vitium  recde,  and 
it  cannot  be  vindicated  from  the  bona  fide  possessor; 
and  2d,  that  bank-notes,  serving  the  ptirposes  of  money, 
must  be  entitled  to  the  same  privileges.  Crawfurd 
V.  The  Royal  Bank,  Feb.  24,  1749,  M.  875.  The  Act 
6  Geo.  III.,  c.  49,  also,  whitjh  was  passed  in  1765,  sixteen 
years  after  the  case  of  Crawfurd,  and  forty  years  prior  to  the 
passing  of  the  Statute  libelled,  proceeds  upon  the  distinct 
preamble  that  '  a  practice  has  prevailed  in  that  part  of 
Great  Britain  called  Scotland  of  issuing  notes,  commonly 
called  hank-noteSy  for  sums  of  money,'  ....  'which 
have  been  and  are  circulated  in  that  part  of  the  United 
Kingdom  to  a  great  extent,  and  do  pass  from  hand  to 
hand  as  specie.'  These  clauses  therefore  clearly  show  that 
fifty  years  at  least  before  the  passing  of  the  Statute  of 
1805  it  was  notorious  both  to  the  legislature  and  to  the 
Courts  that  *  bank-notes' in  Scotland  meant  primarily  the 
notes  of  Scotch  banks,  and  the  phrase  must,  at  any  rate, 
we  contend,  be  held  to  include  them  at  the  present  day. 
By  the  year  1805  the  implication  was  much  stronger;  for, 
assuming  that  the  Bank  of  England  was  the  only  bank 
at  that  time  south  of  the  Tweed — which  to  a  certain  ex- 
tent is  true ;  for  the  other  banking  partnerships  were  put 
by  the  legislature  under  restrictions  in  order  to  ensure  to 
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it  a  monopoly — ^the  opposite  state  of  things  was  notor-  1882. 

iously  the  case  in  Scotland  :  and  if  that  be  so,  the  con-  no.  84. 

struction  of  this  6th  section  of  the  Act  of  1805  must,  we  aunie. 


contend,  follow  the  fact.    Bank-notes  always  meant  bank-  Hkh  Court, 

notes ;  and  although  the  expression  in  the  previous  English 

Statutes  might  be  held  to  apply  only  to  those  of  the  45 ^i;  in., 
Bank  of  England  (because  it  might  be  said  that  that  was  °i^d^ 
at  that  time  the  only  English  bank),  when  the  phrase    ^<*«*^- 
came  to  be  extended,  and  to  be  used  with  reference  to 
Scotland,  it  retained  its  natural  meaning  and  applied  to 
the  notes  of  all  banks  in  Scotland,  together  with  those  of 
the  Bank  of  England.     Further,  the  preamble  of  the  Act 
of  1805,  after  narrating  certain  provisions  for  preventing 
and  punishing  the  forgery. of  bank-notes,  bears,   *And 
whereas  it  is  expedient  that  such  provisions  should  extend 
and  be  in  force  in  every  part  of  Great  Britain,  with  such 
alterations  and  amendments  therein  as  are  hereby  made.' 
But  no  alteration  or  amendment  on  the  words  or  expression 
'  bank-notes '  was  needed  to  enable  them  to  fulfil  what, 
we  contend,  was  their  purpose  in  section  6th,  viz.,  that  of 
including  within  the  enactment  in  that  clause  the  notes 
of  Scotch  banks  along  with  those  of  the  Bank  of  England. 
Lastly,  if  the  words  are  supposed  to  be  used  by  the  legis- 
lature in  that  section  in  any  other  than  their  natural  and 
general  sense,  some  motive  of  policy  or  other  reason  must 
be,  at  least,  suggested  :   but  there  is  no  reason  why  the 
guilty  possession  in  Scotland  of  the  notes  commonly 
used  there  should  be  permitted,  while  the  possession  of 
notes  which  are  rarely  used  there  is  struck  at  under 
heavy  penalties.      Even  Mr  Alison,  who  is  of  opinion 
that  the  Statute  does  not  apply  to  Scotch  notes,  thinks 
that  it  is  most  desirable  that  it  should  apply.     Alison's 
Criminal   Law,  p.  390.     The  only  policy  that  can  be 
imputed    to  the  legislature   agrees    with    the    natural 
meaning  of  the  words  used  in  the  Statute.     In   any 
case  the  guilty  possession  of  Scotch  notes  by  confede- 
rates, who  cannot  be  proved  to  have  forged  them,  is 
of  so  common  occurrence  that  it  is  expedient  that  the 
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1882.  doubt,  whether  such  possession  is  criminal  or  not  by 
NoTii.  Statute,  should  be  settled.  We  contend  for  the  Crown 
aum^eT    that  for  the  reasons  stated  it  should  be  settled  by  afl&rming 

H^h  Court,  the  general  principle  of  the  decision  in  Gray's  case  in 

^^^^^''  1814  already  quoted. 

45^0!  iiL,      Lord  Justice-Clerk. — I  entirely  agree  that  the  pro- 

^i^i^de?'  vision  of  this  sixth  section  of  the  Statute  is  very  impor- 
Forgeiy.    ^^^^  ^^^  ^^xsA  it  is  vcry  desirable  that  it  should  receive 
effect  in  this  end  of  the  island.     But  I  am  very  sure  that 
the  section  does  not  refer  to  any  securities  but  those 
of  the  Bank  of  England,  and  I  think  it  would  be  a  most 
unfortunate  precedent,  after  the  doubts  that  have  been 
expressed  during  the  whole  of  this  century,  and  when  all 
the  authorities  with  a  single  exception  are  one  way,  to 
make  the  provision  applicable  to  Scotland.     I  shall  be 
very  glad  to  see  the  legislature  effect  that  object,  and 
the  sooner  the  betterf  but  in  the  meantime,  looking  to 
the  period  when  the  Statute  was  passed,  and  to  the 
practice  that  has  followed,  I  do  not  see  that  that  clause 
can  now  be  held  to  include  the  notes  of  the  banks  of 
Scotland ;  and  for  this  plain  reason  that  the  phraseology 
is  phraseology  appropriate  to  securities  of  the  Bank  of 
England,  and  I  fancy  there  are  no  securities  issued  by 
the  Scotch  banks  that  would  come  under  denominations 
used  in  that  Act.     But  what  makes   it  perfectly  con- 
clusive is,  that  if  these  words  had  the  interpretation  now 
attempted  to  be  put  on  them  they  would  include  the 
notes  of  private  banks  in  England,  and  yet  it  is  conceded 
that  there  is  not  a  single  instance  of  their  being  made  to 
include  these  notes.     It  is  said  that  this  Act  was  to  ext^id 
the  law  to  Scotland ;  and  so  it  does  in  many  important 
respects  :  but  this  particular  section  relates  to  Bank  of 
England  notes  in  Scotland.     Therefore  on  that  ground  I 
concur  with  Lord  Young's  view  that  it  would  not  be  safe, 
especially  after  years  of  controversy,  to  sustain  this  in- 
dictment merely  on  the  ground  that  the  matter  is  very 
important.     Because  however  desirable  it  might  be  to 
have  a  special  Statute  relating  to  -possession  without 
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uttering,  it  is  not,  in  my  opinion,  in  accordance  with  the  1882. 

common  law  that  that  should  constitute  an  indictable  No.  84, 

offence.     And  therefore  T  think  that  we  should  strike  out  aimie. 


this  part  of  the  indictment  and  sustain  the  relevancy  of  h^h  Court, 
the  rest  . 

Lord  Young — My  opinion  is  that  section  6  of  the  Act  45  g^;  m., 
45  Geo.  III.,  c.  89,  in  so  far  as  it  applies  to  bank-notes  ^aidT* 
(for  it  applies  to  various  other  documents),  is  confined  to      ^'sre^- 
notes  of  the  Bank  of  England,  and  that  this  indictment, 
therefore,  in  so  far  as  it  is  laid  on  that  section,  cannot  be 
sustained. 

With  respect  to  the  indictment  otherwise,  while  of 
opinion  that  it  was  totally  superfluous  and  unnecessary  to 
libel  on  the  Act  of  Geo.  III. — ^the  common  law  being  to 
the  same  effect  and  quite  sufl&cient  for  the  purpose — I  am 
not  disposed  to  strike  out  the  reference  to  the  Statute 
merely  because  it  is  superfluous.     And  again,  while  not 
one  of  the  notes  or  obligatory  documents  said  to  be  forged 
is  produced  even  as  a  specimen,  but  only  a  reference 
made  to  them  in  a  manner,  which  I  take  to  be  quite  un- 
precedented,   I   am   inclined  to  think  that  there  is  a 
sufficient  description  of  them  given  to  sustain  the  charge 
at  common  law,  and  even  under  the  Statute-  if  it  were 
necessary,  in  the  words  'a  note  or  obligation  by  the 
Royal  Bank  of  Scotland  for  payment,  or  promising  pay- 
ment to  the  bearer  on  demand,  of  one  pound,  and  each 
bearing  to  be  dated  2d  Sept.  1878,  and  numbered  No. 
IHi,  or  similarly  dated  and  numbered ;'  and  therefore  I 
am  inclined  to  disregard  the  words  *  being  the  counter- 
feited or  spurious  one  pound  bank-notes  to  be  lodged  in 
the  hands  of  the  Clerk  of  Court  as  aftermentioned/    To 
this  extent,  therefore,  I  would  hold  the  libel  relevant. 

Lord  Craighill. — ^An  objection  to  the  relevancy  of 
this  indictment  has  been  stated  on  behalf  of  the  prisoner 
upon  the  ground  that  the  possession  of  forged  bank-notes 
puarporting  to  be  issued  by  a  Scotch  bank  is  not  an  offence 
within  the  meaning  of  the  sixth  section  of  the  Act  45 
Geo.  III.,  a  89,  and  the  Court  is  asked  to  find  that  so  far 
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1882.  doubt,  whether  such  possession  is  criminal  or  not  by 
NoTii.  Statute,  should  be  settled.  We  contend  for  the  Crown 
ciumeT    that  for  the  reasons  stated  it  should  be  settled  by  affirming 

^h  Court,  the  general  principle  of  the  decision  in  Gray's  case  in 

^'^^^^'^  1814  akeady  quoted. 

46^;  iiL^     Lord  Justice-Clerk. — I  entirely  agree  that  the  pro- 

^i  MdT*"  vision  of  this  sixth  section  of  the  Statute  is  very  impor- 
Porgwy.    j.j^^^^  ^^^  ^^^^  jj.  jg  ^^jy  desirable  that  it  should  receive 

effect  in  this  end  of  the  island.     But  I  am  very  sure  that 
the  section  does  not  refer  to  any  securities  but  those 
of  the  Bank  of  England,  and  I  think  it  would  be  a  most 
unfortunate  precedent,  after  the  doubts  that  have  been 
expressed  during  the  whole  of  this  century,  and  when  all 
the  authorities  with  a  single  exception  are  one  way,  to 
make  the  provision  applicable  to  Scotland.     I  shall  be 
very  glad  to  see  the  legislature  effect  that  object,  and 
the  sooner  the  better^  but  in  the  meantime,  looking  to 
the  period  when  the  Statute  was  passed,  and  to  the 
practice  that  has  followed,  I  do  not  see  that  that  clause 
can  now  be  held  to  include  the  notes  of  the  banks  of 
Scotland ;  and  for  this  plain  reason  that  the  phraseology 
is  phraseology  appropriate  to  securities  of  the  Bank  of 
England,  and  I  fancy  there  are  no  securities  issued  by 
the  Scotch  banks  that  would  come  under  denominations 
used  in  that  Act     But  what  makes   it  perfectly  con- 
clusive is,  that  if  these  words  had  the  interpretation  now 
attempted  to  be  put  on  them  they  would  include  the 
notes  of  private  banks  in  England,  and  yet  it  is  conceded 
that  there  is  not  a  single  instance  of  their  being  made  to 
include  these  notes.     It  is  said  that  this  Act  was  to  ext«id 
the  law  to  Scotland ;  and  so  it  does  in  many  important 
respects  :  but  this  particular  section  relates  to  Bank  of 
England  notes  in  Scotland.     Therefore  on  that  ground  I 
concur  with  Lord  Young's  view  that  it  would  not  be  safe, 
especially  after  years  of  controversy,  to  sustain  this  in- 
dictment merely  on  the  ground  that  the  matter  is  very 
important     Because  however  desirable  it  might  be  to 
have  a  special  Statute  relating  to  possession  without 
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uttering,  it  is  not,  in  my  opinion,  in  accordance  with  the  1882. 
common  law  that  that  should  constitute  an  indictable  No.  84, 
offenca     And  therefore  I  think  that  we  should  strike  out     ciunie. 


this  part  of  the  mdictment  and  sustain  the  relevancy  of  mgii  court, 

.        ^,  •  March  14. 

the  rest  ^ 

Lord  Young — My  opinion  is  that  section  6  of  the  Act  45  g«>.  in., 
45  Geo.  III.,  c.  89,  in  so  far  as  it  applies  to  bank-notes  ^laidT" 
(for  it  applies  to  various  other  documents),  is  confined  to      ^^'fi^^' 
notes  of  the  Bank  of  England,  and  that  this  indictment, 
therefore,  in  so  far  as  it  is  laid  on  that  section,  cannot  be 
sustained. 

With  respect  to  the  indictment  otherwise,  while  of 
opinion  that  it  was  totally  superfluous  and  unnecessary  to 
libel  on  the  Act  of  Geo.  III. — ^the  common  law  being  to 
the  same  effect  and  quite  sufficient  for  the  purpose — I  am 
not  disposed  to  strike  out  the  reference  to  the  Statute 
merely  because  it  is  superfluous.     And  again,  while  not 
one  of  the  notes  or  obligatory  documents  said  to  be  forged 
is  produced  even  as  a  specimen,  but  only  a  reference 
made  to  them  in  a  manner,  which  I  take  to  be  quite  un- 
precedented,   I   am   inclined  to  think  that  there  is  a 
sufficient  description  of  them  given  to  sustain  the  charge 
at  common  law,  and  even  under  the  Statute- if  it  were 
necessary,  in  the  words  'a  note  or  obKgation  by  the 
Royal  Bank  of  Scotland  for  payment,  or  promising  pay- 
ment to  the  bearer  on  demand,  of  one  pound,  and  each 
bearing  to  be  dated  2d  Sept.  1878,  and  numbered  No. 
liW,  or  similarly  dated  and  numbered ;'  and  therefore  I 
am  inclined  to  disregard  the  words  '  being  the  counter- 
feited or  spurious  one  pound  bank-notes  to  be  lodged  in 
the  hands  of  the  Clerk  of  Court  as  aftermentioned.'    To 
this  extent,  therefore,  I  would  hold  the  libel  relevant. 

Lord  Craighill. — An  objection  to  the  relevancy  of 
this  indictment  has  been  stated  on  behalf  of  the  prisoner 
upon  the  ground  that  the  possession  of  forged  bank-notes 
purporting  to  be  issued  by  a  Scotch  bank  is  not  an  offence 
within  the  meaning  of  the  sixth  section  of  the  Act  45 
Geo.  III.,  c  89,  and  the  Court  is  asked  to  find  that  so  far 
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1882.     this  indictment  is  irrelevant    The  question  thus  presented 

No.  84.     for  decision  has  almost  from  the  time  when  the  Statute 

aunie.     was  passed  been  a  moot  point.     But  how  it  should  have 

m^h  Court,  come  into  doubt  seems  to  me  not  easily  conjectured ; 

— L  because  the  Statute,  as  the  title  bears,  was  intended  to 

6^eo!  III.,  alter  and  extend  the  provisions  of,  the  laws  now  in  force 
^lind^  for  the  punishment  of  the  forgery  of  bank-notes,  bills  of 
forgery,  exchange,  and  other  securities,  to  every  part  of  Great 
Britain  ;  and  at  the  date  when  it  became  law  bank-notes 
were  things  as  well  known  in  Scotland  as  they  were  in 
Englaad.  It  may  be  that  one  great  purpose  of  the  Act 
was  to  repress  forgery  of  notes  of  the  Bank  of  England ; 
but  the  accomplishment  of  this  purpose  was  in  no  way 
inconsistent  with  the  appUcation  of  the  principal  pro- 
visions of  the  Act  to  the  repression  of  forgery  of  bank- 
notes issued  bv  Scotch  banks.  The  doubt  as  to  the 
meaning  of  the' Act  which  ha«  so  long  continued  seenis 
to  me  to  be  the  more  strange,  because  in  1 8 1 4  the  very 
question  now  presented  for  consideration  and  decision 
was  presented  for  the  consideration  and  decision  of  the 
High  Court.  There  was  a  diflference  of  opinion,  and  by 
the  narrowest  majority  the  Court  decided  that  bank- 
notes issued  by  a  Scotch  bank  were  within  the  sixth 
section  of  the  Statute.  Nevertheless,  this  decision  appears 
not  to  have  been  sufficient  to  overcome  the  difficulty,  for 
we  find  that,  on  more  than  one  occasion,  even  after,  the 
charge  had  been  libelled  upon  the  sixth  section,  and  it 
was  departed  from  before  the  case  was  brought  to  trial 
As  the  matter  has  been  decided  by  the  Courts  I  think  it 
right,  notwithstanding  what  subsequently  occurred,  to  be 
influenced  by  the  decision.  There  is  no  counter  decision, 
nor,  so  far  as  appears,  has  there  been  any  dictum  of  any 
judge  inconsistent  with  that  decision.  But  apart  from 
this,  and  taking  the  question  as  if  it  had  been  raised  for 
the  first  time  on  the  present  o.ccasion,  my  opinion  is  that 
bank-notes  issued  by  Scotch  banks  fall  within  the  opera- 
tion of  the  Act.  The  Act  was  to  extend  to  all  parts  of 
Great  Britain,  and  it  was  known  long  before  that  notes, 
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commonly  known  as  bank-notes,  were  issued  by  the     1S82. 
banks  in  Scotland.     This  is  shown  by  5  Geo.  III.,  c.  49,     noTsi. 
passed  in  1765,  intituled  *An  Act  to  prevent  incon-     aunieT 
veniencies  arising  from  the  present  method  of  issuing  HighCouit 
notes  and  bills  by  the  banks,  banking  con^panies,  and  ^±}t. 
bankers  in  that  part  of  Great  Britain  called  Scotland,'  46^gS^  hi., 
the  preamble  of  which  bears  that  *  Whereas  a  practice  *\^d^ 
has  prevailed  in  that  part  of  Great  Britain  called  Scot-    ^'^"^f^^- 
land  of  issuing  notes,  commonly  called  bank-notes,  for 
sums  of  money  payable  to  the  bearer  on  demand,  or  in  • 
the  option  of  the  issuer  or  granter,*  &c.     Here  there  is  a 
recognition  of  notes  issued  by  Scotch  banks  as  notes 
commonly  called  bank-notes,  and  it  is  only  reasonable  to 
conclude  that  when,  long  after,  the  Statute  of  45  Geo.  III., 
the  Statute  libelled,  was  passed  for  the  purpose  of  repres- 
sing the  forgery  of  bank-notes  in  all  parts  of  Great  Britain, 
those  issued  in  Scotland  should  fall  within  the  operation 
of  the  enactment     It  is  no  doubt  true  that   several 
clauses  of  that  Statute  have  exclusive  reference  to  notes 
of  the  Bank  of  England  ;  such  are  clauses  2,  3,  4,  5,  and 
7  of  the  Statute.     But  it  is  to  be  noted  that  in  all  these 
sections  the  notes,  referable  to  which  special  provisions 
are  made,  are  expressly  mentioned  as  notes  of  the  Bank 
of  England.     The  inference  therefore  seems  to  be  reason- 
able that  where  bank-notes,  not  said  to  be  notes  of  the 
Bank  of  England,  are  referred  to,  all  bank-notes  issued 
in  any  part  of  Great  Britain  are  notes  intended  to  have 
the  protection  which  the  Statute  created.     These  are  the 
views  by  which  I  am  influenced,  and  accordingly  my 
opinion  is  that  the  objection  which  has  been  stated  on 
behalf  of  the  prisoner  ought  to  be  repelled.     I  may  add 
that  I  agree  with  my  brother  Lord  Young  in  thinking 
that  in  several  parts  the  present  indictment  has  not  been 
especially  well  prepared,  but  though  it  might  in  several 
respects  be  amended,  that  greater  precision  might  be 
secured,  any  defects  or  deviations  from  the  ordinary  form 
are  not  such  as  to  render  it  necessary  for  the  Court  to 
hold  that,  as  laid,  the  indictment  is  irrelevant. 

VOL.  IV.  2  p 
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1882.  The    following    Interlocutor    was    thereupon    pro- 

nTm.    uounced : — 

Andrew 

Cluxiie.  *  Having  heard  counsel  on  the  foregoing  objection,  Snetain  the 


Hifffa  Coort,  objection  stated  to  the  relevancy  of  the  libel,  so  far  as  laid  on  sectbn 
^^«^^^    sixth  of  the  Statute :  Quoad  ultra.  Find  the  libel  relevant  to  infer  the 
Cont.  of     pains  of  law.' 

46  Qeo.  in., 

1  aiid  e.         The  panel  pleaded  not  guilty,  and  he  was  tried  before 
Fongery.    j^^^^  ^^^  ^  ^^^  g.^j^  ^^^  ^^  ^^^^  March  1882, 

when  the  following  verdict  was  returned  :— 

'  The  jury  by  a  majority  find  the  panel  guilty  art  and 
part  of  a  contravention  of  the  first  section  of  the  Statute 
libelled  ;  and  find  him  guilty  unanimously  of  uttering  the 
note  libelled  in  the  first  charge — all  as  libelled.* 

The  Court  sentenced  the  panel  to  seven  years'  penal 
servitude. 

Agent  for  the  Panel—A.  S.  DBUififOin),  Writer,  Glasgow, 


NORTH    CIRCUIT. 

INVERNESS. 
Present, 

LOBD  CRAIOmiiL. 

Her  Majesty's  Advocate — B.  V.  CampheU,  A.D. 

AGAnTBT 

John  Pboudpoot — Dean  of  Faculty  {Macdonald)  and  Orr. 

Pboop — AniassiBniiTT  of  £vu>enob — Statements  by  Panel  to 
Governor  and  Warder  of  Prison. — ^The  governor  of  a  prison 
asked  a  prisoner  under  his  diarge,  who  was  in  a  state  of  mental 
excitement,  'Whether  he  intended  to  ii^nre  himself f  bat 
did  not  warn  the  prisoner  that  the  answer  might  be  used  in 
evidence.  Held  (per  Lord  Ctaighill)  that  it  was  incompetent  to 
receive  the  prisoner's  answer  as  evidence  against  him. 

At  a  criminal  trial  a  prison  warder  deponed,  that  finding  a  prisoner 
inclined  to  speak  about  his  alleged  crime,  he  said  to  him,  '  Toa  had 
better  n^  tell  me;'  that  the  prisoner  replied,  'I  know  jou  won't 
tell  on  me  /  and  that  he  answered, '  I  do  not  believe  that  my  evidence 
will  be  brought  against  you,  but  still  you  had  better  not  tell  ma' 
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Held  (per  Lord  Craighill)  that  no  sufficient  warning  had  been 
given  to  the  prisoner,  and  that  his  statements  made  to  the  warder 
some  days  afterwards  could  not  be  received  as  eyidencei 

John  Proudfoot,  from  the  prisoo  of  Inverness,  was  1882. 
indicted  on  a  charge  of  contravening  1  Vic,  cap.  36,  No.  86. 
sees.  26  and  27  (post-ofl&ce  offences),  and  of  theft.  VrondiwiL 

The  panel  pleaded  not  finiiltv.  inremew, 

David  Lunnan.  governor  of  Inverness  prison,  a  witness  -^^ 
for  the  Crown,  being  examined,  stated  that  the  panel,  when  offenoe. 
brought  to  the  prison,  was  in  a  state  of  excitement,  which 
lasted  for  some  days,  and  fears  were  entertained  of  his 
committing  suicide,  and  that  '  on  transferring  him  for 
safety  to  a  cell  near  to  his,  the  governor's,  office,  he  said 
he  hoped  he  did  not  intend  to  injure  himself/ 

The  Advooate-Deputb,  examining  further,  asked — 
'  Did  you  put  it  in  the  form  of  a  question  ? '  *  Yes.' 
'  And  did  you  get  any  answer  ? '  *  Yes.'  *  Which  you 
are  prepared  to  state,  but  it  is  objected  to  ? '     *  Yea' 

*  Were  you  trying  to  entrap  him  into  a  confession?'    'No.' 

*  That  was  not  any  part  of  your  desire  ? '  *  None  what- 
ever.' *  Was  the  answer  given  entirely  of  his  own  accord  ? ' 
'  Yes.'     *  Now,  I  ask  you,  what  that  answer  was  ? ' 

The  Dean  of  Faculty  objected  to  the  line  of  examin* 
ation,  and  asked  the  witness — '  Did  you,  before  asking 
the  prisoner  any  question  at  any  time  in  your  conversa- 
tion, warn  him  that  anything  said  might  be  used  as  evi- 
dence against  him  ? '     'I  did  not' 

The  Dean  of  Faculty  then  contended  that  the 
question  laat  put  was  not  competent.  He  understood 
the  law  to  be  that  while  a  prisoner's  statement  to  the 
police-constable  who  apprehended  him  might  be  received 
as  evidence,  it  was  entirely  wrong  that  he  should  be 
interrogated  by  any  official  inferior  to  the  magistrate, 
after  he  had  been  examined  by  the  magistrate.  The 
statement  to  an  officer  at  the  moment  of  apprehension 
as  to  what  a  prisoner  said  when  charged  with  the  offence 
might  be  admitted  as  evidence,  but  if  the  prisoner  had 
been  examined  and  committed  to  prison,  by  order  of  the 


592        CASES  BEFORE  THE  HIGH  COURT     [vOL.  IV. 

1882.     magistrate,  any  statement  he  might  make  could  not  pos- 

NoTss.     sibly  be  received  in  evidence  unless  the  prisoner  had 

iwdfoot.  been  cautioned   by  the  official.      Admittedly,  on  the 

^^▼eniera.   Statement  of  the  prison  governor,  the  prisoner  was  not 

in  his  sober  senses.     He  was  excited,  restive,  and  in 


March  28. 


^Men^°*  such  a  State  indeed,  that  the  governor  became  alarmed 
about  him,  thinking  that  his  intention  was  to  commit 
suicide,  or  do  himself  bodily  injury.  According  to  the 
prison  governor's  evidence.  Proudfoot  was  in  such  a 
condition  that  his  statement  could  be  of  no  use  whatever 
in  a  Court  of  Justice. 

Advocate-Depute. — ^The  question  which  the  governor 
put  was  not  a  fishing  one,  but  was  put  simply  out  of 
humanity,  and  in  pursuance  of  duty.  It  was  not  one 
which  was  at  all  likely  to  induce  an  answer  bearing  upon 
the  prisoner's  guilt  The  prisoner,  though  excited,  was 
perfectly  rational,  and  there  was  no  pretence  for  saying 
that  he  was  entrapped  or  coerced  by  promises  or  threats, 
or  by  any  artful  mode  of  inteirogation,  into  a  cx)nfes- 
sion.  The  answer  was  freely  and  voluntarUy  given,  and 
if  it  was  against  the  prisoner  it  could  only  be  because 
he  of  his  own  free  will  chose  to  make  a  statement  as  to 
the  crime.  In  such  circumstances  the  answer  could,  it 
was  contended,  be  received  in  evidence  without  trench- 
ing upon  any  of  the  rules  referred  to  by  the  Dean  of 
Faculty.  Lewis  v.  Blair,  High  Court,  Feb.  25,  1858, 
Irv.,  vol.  iii.  p.  17  ;  Dickson  on  Evidence,  sec.  1460 ; 
Macdonald's  Criminal  Law,  p.  494. 

Lord  Craighill. — ^The  admissibility  of  the  evidence 
proposed  to  be  led  is  to  me  matter  of  some  anxiety,  and 
I  have  formed  my  opinion  upon  it  with  considerable 
hesitation.  There  is  no  precedent  by  which  the  point 
seems  to  be  ruled,  and,  consequently,  the  decision  comes 
to  be  matter  of  first  impression.  So  far  things  are  plain 
enough.  On  the  one  hand,  if  a  prisoner  volunteers  a 
statement  to  the  governor  of  a  prison,  or  to  any  officer 
in  whose  custody  he  happens  to  be  for  the  time,  that,  if 
ofifered,  must  be  received.     On  the  other  hand,  if  ques- 
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tions  have  been  put  relative  to  the  charge,  or  directly     1882. 
leading  up  to  the  charge  upon  which  he  is  detained,  it  is    nTiSj. 
just  as  clear  that  his  answers  cannot  be  put  in  evidence  Pft>udfoot. 
against  him.     The  specialty  on  the  present  occasion  is  inTemen, 

that  the  question  put  by  the  governor  had  no  necessary L 

connection  with  the  charge  against  the  prisoner,  nor  was  it  ^^©^.^ 
put  for  the  purpose  of  extracting  information  in  a  round- 
about way  relative  to  that  charge.  The  prisoner  might 
have  given  an  answer,  and  yet  have  said  nothing  about 
the  offence  which  he  was  supposed  to  have  committed. 
But  it  appeara  to  me  that  in  answering  that  question, 
especially  in  the  circumstances  of  excitement  in  which 
he  was,  and  having  in  view  the  cause  by  which  that 
excitement  was  produced,  the  governor  ought  to  have 
felt  that  it  was  not  only  possible  but  probable  that  any 
answer  the  prisoner  might  give  would  more  or  less 
directly  touch  upon  his  guilt  or  innocence  of  the  sus- 
pected crima  What  actually  occurred,  as  I  must 
assume,  bears  out  this  inference,  because  the  opportunity 
must  have  been  used  as  an  occasion  for  savins:  something: 
relative  to  the  charge  on  which  he  is  now  b^ght  to  txial 
otherwise  the  prosecutor  could  have  no  interest  in  urging 
the  reception  of  the  evidence  to  which  objection  is  now 
taken  on  the  part  of  the  prisoner.  My  persuasion  is 
that  the  less  communication  there  is  between  a  prisoner 
and  the  governor  of  a  jail,  or  any  other  official,  in  whose 
custody  a  prisoner  is,  without  warning  that  what  he  says 
may  be  used  in  evidence  against  him,  the  better  will  it 
be  for  all  concerned.  The  relation  of  the  parties  to  one 
another  is  very  peculiar.  Kindness  on  the  one  part  will 
readily  excite  confidence  on  the  other,  and  this  feeling  once 
excited,  natiurally,  certainly  not  unnaturally,  may  lead 
to  admissions  if  not  confessions,  or,  at  any  rate,  to  state* 
ments  by  which  the  prisoner  would  be  compromised. 
Hence,  if  not  the  necessity,  at  least  the  propriety,  of  fall 
and  unambiguous  warning.  There  may  be  occasions  on 
which  communication  with  a  prisoner,  in  such  a  form 
as  to  require  an  answer,  is  matter  of  official  duty,  and 
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1882.     should  a  prisoner  use  such  au  occasion  as  an  opportunity 

No.  85.     for  nuvking  a  confession,  he  must  submit  to  the  conse- 

pjt)udfooL  quences  ;  but  where  the  thing  is  not  matter  of  duty  or 

inyemeBB,   ueccssity  a  wamiug  ought  to  be  given.     Here  there  was 

no  warning,  and,  so  far  as  I  can  see,  there  was  no  duty 


Offence,  uor  ueccssitj  rendering  necessary  the  question,  the 
answer  to  which  the  prosecutor  now  proposes  to  lay 
before  the  jury.  And  as  that  question  was  one  oalcu- 
lated»  in  the  circumstances  in  which  it  was  put^  though 
not  intended,  to  bring  out  something  affecting  the  guilt 
or  innocence  of  the  prisoner  in  the  matter  of  the  charge 
on  which  he  has  been  committed,  the  conclusion  to  which 
I  have  come,  though  it  has  been  reached,  as  already  indi- 
cated, with  hesitation,  is  that  the  objection  ought  to  be 
sustained,  and  the  question  proposed  to  be  put  by  the 
Advocate-Depute  .disallowed. 

On  the  sufficiency  of  the  second  ground  of  objection, 
— ^that  is  to  say,  the  excitement  from  which  the  prisoner 
was  suffering  at  the  time  of  this  interview  mtii  the 
governor  of  the  jail, — it  is  not  necessary,  the  first  having 
already  been  sustained,  that  an  opinion  should  be  ex- 
pressed. The  point,  however^  is  one  of  great  importance, 
and  all  that  I  will  now  say  upon  it  is,  that  the  prisoner's 
condition  having  been  such  as  has  been  proved,  I  should 
have  hesitated  to  receive  any  statement  he  might  have 
made  to  the  governor  of  the  jail,  as  satisfactory  eWdence. 
But  what  I  might  have  done,  had  a  decision  of  the  point 
been  necessary,  is  an  open  question. 

The  Advocate-Depute  then  adduced  as  a  ^witness 
William  Cameron,  warder  in  the  Inverness  prison,  that 
he  might  speak  to  a  statement  made  by  the  prisoner  to 
him  when  he  opened  the  door  of  his  cell  one  morning 
in  order  to  hand  him  his  breakfast.  The  statement 
was  made  without  any  question  being  asked  by  the 
warder,  and  after  the  prisoner  had  been  committed  for 
trial  and  had  seen  his  agent  In  answer  to  the  Dean 
of  Faculty,  the  witness  deponed—'  When  the  prisoner 
was  in  the  prison,  finding  him  inclined  to  speak  about 
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the  crime,  I  said  to  Proudfoot — ^You  had  better  not  tell     1882. 
me.     Proudfoot,  in  reply,  said — ^I  know  you  won't  tell     nTss. 
on  me.     I  said  to  him — I  do  not  believe  that  my  evi-  proudfoot. 
dence  will  be  brought  against  you,  but  still  you  had  'invemeaB, 
better  not  tell  me.     These  were  the  words.'  J? L 


The  Dean  of  Faculty  objected  to  the  evidence  of  ^StoST 
this  witness  as  to  what  Proudfoot  said  to  him  in  the  cells 
on  the  occasion  referred  to. 

The  AnvocATE-DfiPUTE  contended  that  in  this  instance 
the  prisoner's  statement  was  beyond  doubt  a  purely 
voluntary  one,  made  in  answer  to  no  question  whatever. 
Prisoner  had  seen  his  agent,  and  the  excitement,  founded 
on  by  the  Dean  of  Faculty  in  his  objection  to  Lunnan's 
evidence,  had  abated.  In  the  circumstances,  no  warning 
was  necessary. 

Lord  Craiohill.— The  issue  here  is,  I  think,  simply 
one  of  fact  It  was  conceded  by  the  Advocate-Depute 
that  unless  there  was  a  warning  the  statements  which 
he  desires  should  be  put  in  evidence  cannot  be  received. 
Such  warning,  it  is  said,  was  given,  and,  no  doubt,  some 
words  were  used  which  might  be  so  construed.  Bat 
their  effect,  in  my  opinion,  was  overcome  by  the  imme- 
diately preceding  expression  of  belief  by  the  warder  that 
he  would  not  be  called  upon  to  give  evidence.  An  equi- 
vocal or  ambiguous  warning  is  in  effect  no  warning  at 
all.  And  I  repeat  what  I  have  abeady  said  in  connec- 
tion with  the  objection  stated  against  the  question 
addressed  to  the  governor  of  the  jail,  that  the  less  per- 
sonal communication  there  is  between  an  officer,  what- 
ever his  rank,  and  the  person  in  his  custody,  the  better 
will  it  be,  as  I  think,  for  all  concerned.  As  to  the  deci- 
sion on  this  objection,  I  cannot  say  that  I  entertain  any 
doubt.  Being  of  opinion  that  what  is  caUed  a  warning 
was  in  reality  not  a  warning,  I  disallow  the  question  ob- 
jected to.     On  this  occasion  I  feel  no  hesitation. 

The  jury,  by  a  majority  of  thirteen  to  two,  found  the 
panel  guilty,  and  sentence  of  seven  years'  penal  servi- 
tude was  pronounced. 
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PERTH. 

Present, 

Lord  Dbab. 

Her  Majesty's  Advocate — K  V.  CampbeU^  A.D.y 

AOAINST 

Helen  Thomson  or  Brown — C,  N,  Johnston. 

Murder — Culpable  Homicide — Weakness  of  Mind— Insanity.— 
Ciicumstances  in  which  a  jury  found  a  panel,  who  was  chaiged 
with  murder,  guilty  of  culpable  homicide,  and  strongly  recommended 
her  to  the  leniency  of  the  Court  on  account  of  her  mental  condition 
at  the  time  of  the  commission  of  the  crime,  and  sentence  of  seven 
years'  penal  servitude  was  pronounced. 

1882.        At  Perth,  on  the  11th  April  1882,  Helen  Thomson  or 
nTIs.     Brown,  aged  twenty-four,  was  charged  with  the  crime  of 
t£^1    murder. 

or  Brown.  rjij^^  indictment  set  forth  that  she  had  on  1st  February 
Aj^uii.  1332  placed  her  illegitimate  son  Charles,  aged  two  years, 
"  head  downwards  in  a  butter-kit  filled  with  water  in  the 
washing-house  behind  her  house  in  Tayport 

The  panel  pleaded  not  guilty  to  the  charge,  and  a 
special  plea  of  insanity  was  lodged  on  her  behalf. 

She  admitted  in  her  declaration  the  facts  libelled 
against  her,  and  evidence  of  her  guilt  and  of  admissions 
which  she  had  made  was  given  by  various  witnesses. 

It  appeared  that  her  mother  was  confined  in  the 
Fife  and  Kinross  Lunatic  Asylum,  and  that  the  panel 
had  visited  her  there  in  October  before  the  murder.  Her 
mother  (she  said)  had  there  'raged  at  her,  and  said  it 
was  she  who  had  put  her  there/  From  that  date  the 
panel  had  been  depressed,  inattentive  to  her  work,  aud 
dirty  and  negligent  in  her  dreas  and  habits,  haviBg 
previously  been  a  clean  and  tidy  woman.  Various 
of  her  acquaintances  and  neighbours  spoke  of  her 
depressed  spirits,  and  one  said  she  had  od  one 
occasion  complained  to  her  that  she  could  not  rest  in 
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bed  because  *  of  things  that  went  through  the  house  in  1882. 
the  night  time.'  The  manager  of  the  linen  works  where  nTsb. 
she  had   been   employed   said   he  had   always  looked    ThomBon 

or  BrowxL 


upon  her  as  a  woman  of  weak  mind.  Dr  Blair,  Tayport, 
said — *  The  prisoner  is  naturally  a  weak-minded  woman.'  ApSin. 
Dr  McDonald,  Cupar-Fife,  had  had  several  conversations  Muider. 
with  her,  and  had  reported  on  the  8th  and  14th  February 
1882  that  she  was  of  unsound  mind,  and  unfit  to  be 
judicially  examined.  Accordingly  she  was  not  examined 
at  that  time.  Afterwards,  however,  Dr  TumbuH,  of  the 
Fife  and  Kinross  Lunatic  Asylum,  saw  her  on  the  1st 
March  1882,  and  on  that  date  signed  a  report  as  to 
her  condition.  That  report  certified  that  her  mental  con- 
dition was  free  and  intelligent,  that  she  had  good 
memory,  and  was  able  to  comprehend  the  meaning  of 
questions  addressed  to  her.  In  accordance  with  this 
report  she  emitted  the  usual  declaration.  Dr  Tumbull 
added  in  evidence  at  the  trial — *  I  was  then  of  opinion 
that  she  was  quite  fit  to  undergo  judicial  examination. 
Subsequent  visits  confirmed  me  in  the  opinion  that  the 
prisoner  was  a  person  of  weak  mind,  but  not  insane.' 

Lord  Deas  told  the  jury  that  the  case  was  one 
peculiarly  for  their  consideration  ;  that  there  was  not 
much  direction  needed  in  point  of  law,  it  was  for 
them  to  say  what  was  the  state  of  the  panel's  mind 
at  the  time  the  crime  was  committed,  and  if  they 
should  be  of  the  opinion  that  she  was  a  person  of 
weak  mind  that  opinion  would  entitle  them  to  hold 
her  guilty,  not  of  murder,  but  of  culpable  homicide — a 
verdict  which  in  Scottish  practice  was  equivalent  to  the 
verdict  of  murder  in  the  second  degree,  or  murder  with 
extenuating  circumstances  recognised  in  other  countries. 

The  jury  found  the  panel  guilty  of  culpable  homicide, 
and  strongly  recommended  her  to  the  leniency  of  the 
Court  on  account  of  her  mental  condition  at  the  time. 

Lord  Deas  sentenced  her  to  a  period  of  seven  years' 
penal  servitude. 

Agent  for  the  Panel.—     Davidson,  Writer,  Cupar-Fife. 
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ABERDEEN. 

Present, 

LoBD  Dsis. 

Hbb  Majbbtt'b  Advogatk---^.  v.  Campbell  A.D. 

A0AIK8T 

'  Francis  Oovb. — Hay, 

IkBAKITT — ^WSAKKKSS    07  MlND — CuLPABLB  HoMIdDK — MuRDBR— 

CixcamBtances  in  which  weakness  of  mind  not  amoanting  to  in* 
sanity  was,  with  the  approval  of  the  Bench,  given  effect  to  hy  a 
jury  as  warranting  a  yerdict  of  culpable  homicide  upon  a  charge  of 
murder,  and  sentence  of  fourteen  years'  penal  servitude  was  pro- 
nounced. 

1882.         Francis  Gove,  aged  32,  was  indicted  and  accused  of 

nTst.     *^®  crime  of  murder  at  Aberdeen  Circuit  Court  on  13th 

Fr^indsGove.  April  1882,  iu  SO  far  as  iu  a  field  in  the  parish  of 

^^Ys^'   Iiaurencekirk  he  had  attacked  his  father  Francis  Gove, 

and  struck  him  with  a  spade  upon  the  head,  fractuiing 

his  skull,  and  causing  death. 

The  panel  pleaded  not  guilty,  and  a  special  defence 
was  lodged  in  these  terms : — *  That  the  accused  is  not 
guilty,  and  waa  at  the  time  of  the  offence  insane,  or 
labouring  under  mental  delusions  or  maniacal  paroxysms, 
which  inspired  an  uncontrollable  impulse,  and  deprived 
him  of  his  senses.' 

The  facts  of  the  case  were  spoken  to  by  eye* witnesses, 
and  no  attempt  was  made  to  contest  them.  A  brother 
of  the  panel  deponed  that  he  was  '  queer,'  but  he  could 
not  say  he  was  *  daft'  And  two  labouring  men,  com- 
panions of  the  panel,  said  they  had  never  seen  anything 
insane  about  him.  He  was  said  by  these  witnesses  to  be 
a  good  and  steady  workman,  and  on  the  day  on  which 
the  crime  was  committed  they  had  observed  nothing 
peculiar  about  him.  A  niece  of  the  panel's  also  deponed 
that  she  thought  him  *  queer.' 

Dr  Ogston,  of  Aberdeen,  deponed — *  My  impression  is 
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that  he  is  a  man  of  somewhat  weak  understanding,  but  I     1882. 

had  very  imperfect  opportunities  for  forming  an  opinion.     nTot. 

Lord  Dbas. — What  kind  of  a  man  is  he  ?  

Dk  Ogstok.^— I  think  he  is  a  man  of  good  enongh  in-    Apni^' 

tellect  Mtmler. 

Lord  Deas. — Did  you  think  that  he  was  not  insane  1 

Dr  Ogston. — I  did  not  see  any  sign  of  insanity. 

Lord  Deas. — Is  that  all  you  have  got  to  say  about 
him? 

Dr  Ogston. — ^Yes,  that  is  aU. 

Dr  Beveridge,  of  Aberdeen,  deponed — ^The  panel  is 
morose,  and  very  suspicious,  fancying  that  everyone  about 
him  is  an  enemy.  He  is  an  '  aggravated  egotist.'  From 
what  i  have  seen  of  him  I  would  have  granted  a  cer- 
tificate of  lunacy. 

Dr  Banks,  of  Aberdeen,  had  examined  the  panel  six 
times,  and  would  grant  a  certificate  of  lunacy. 

Lord  Deas. — ^After  reviewing  the  evidence,  and  remind- 
ing the  jury  that  the  evidence  of  medical  men  in  ques* 
tions  of  this  kind  was  no  more  valuable  than  the  common- 
sense  judgment  of  the  associates  and  fi:iends  of  the  panel, 
went  on  to  say  that  what  Dr  Ogston  said, — that  although 
there  were  no  signs  of  insanity  he  was  a  man  of  weak  un- 
derstanding,—was  a  matter  which  deserved  their  consider- 
ation. They  had  repeated  instances,  and  he  had  himself 
told  a  jury,  that  although  a  prisoner  might  not  be 
proved  to  be  mad  nor  insane,  if  there  vrss  a  certain 
degree  of  weakness  of  mind  about  him  it  was  within 
their  power  to  take  that  into  account  to  the  extent  of 
returning  a  verdict  of  ctdpable  homicide,  when  otherwise 
tiiey  would  return  a  verdict  of  murder.  His  Lordship 
then  referred  to  the  case  of  Dingwally  tried  on  a  charge 
of  murder,  where  this  was  done.  The  view  taken  in  that 
case,  his  Lordship  said,  was  now  the  recognised  law  of 
the  land.  There  might  be  men  of  habits  of  mind  who 
should  not  be  punished  with  the  capital  sentence  of 
death,  as  they  would  have  been  if  in  full  possession  of  all 
their  faculties.     He  thought  the  prisoner's  act  was  very 
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1882.     like  the  act  of  somebody  not  free  from  some  infirmity  of 
Na  87.     mind. 

The  jury  found  the  panel  guilty  of  culpable  homicide. 

April  13.        Lord  Deas  sentenced  the  prisoner  to  undergo  penal 
Murd«r.    scrvitudc  for  fourteen  years. 

Agent  for  the  Panel.  ^Cbockxtt,  Writer,  Aberdeen. 


SOUTH  CIRCUIT. 

DUMFRIES. 

Present, 

The  Lord  Justigk-Cleiul 

Her  Majjktt's  Adtocatb — Mackay,  A.D, 

AGAINST 

Peter  DAvmsoN  and  Joseph  M'Cormick — Lang  and  Forrest, 

Statute  10  Geo.  IY.,  a  38,  sec.  2  (Panisbment  of  Attempte  to 
Murder  in  certain  cases  in  Scotland) — Subjects,  Hbb  Majibbtt's 
— Crime. — In  a  libel  under  10  Geo.  IV.,  c.  38,  sec.  2,  the  words 
'  one  of  Her  Majesty's  subjects '  need  not  be  inserted  in  the  minor, 
if  from  the  designation  of  the  person  injured  it  may  reasonably  be 
inferred  that  he  is  a  British  subject. 

^^^^        Peter    Davidson    and    Joseph    M'Cormick    were 

a^lSSir.  charged   with   the  crime   of  murder,   as  also   assault, 

Dumfri —  especially  when  committed  with  loaded  firearms,  as  also 

^P"^^'    assault  under  the  Statute  10  Geo.  IV.,  c-  38,  sea  2,  in  so 

^^*     far  as  on  the  28th  of  December  1881,  they  wickedly  and 

10^. rv\,  feloniously  attacked  and  assaulted  'the  now  deceased 

William  Russell,  gamekeeper  of  William  Gordon,  Esq.  of 

Threave,  and  then  residing  at  Furbar,  in  the  said  parish 

of  Kelton  and  stewartrv  aforesaid,'  and  also  'Whitson 

£ae,  coachman  of  the  said  William  Gordon,  and  then  or 

lately  residing  at  or  near  Threave  House,  in  the  parish 

of  Kelton  aforesaid/ 

Forrest  for  M*Connick  objected  to  the  relevancy  of  the 
indictment  in  so  far  as  concerned  the  statutory  crime,  in 
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respect  that  it  was  not  stated  that  the  parties  alleged  to  1882. 
have  been  assaulted  were  subjects  of  Her  Majesty.  The  noTm. 
words  of  the  Statute  clearly  indicated  that  the  statutory    BaTidma 

oflFence  could  not  be  committed  out  of  Scotland,  or  upon — — 1 

the  person  of  an  alien  who  was  not  the  subject  of  Her   a^S^ 
Majesty.     It  followed  necessarily  that  there  must  be  an    A«Hiir" 
express  averment  that  the  offence  libelled  was  committed  loaSa^rv. 
upon  the  person  of  one  of  Her  Majesty's  subjects.     But  ^^''^^ 
neither  in  the  subsumption  of  the  libel  in  question,  nor 
in  the  minor  was  there  any  averment  of  the  kind,  nor 
did  it  follow  from  any  statement  therein  contained  that 
the  injured  parties  might  not  have  been  aliena     Penal 
statutes  must  necessarily  always  be  interpreted  strictly 
with  regard  to  the  Crown  enforcing  them,  and  leniently 
with  regard  to  the  person  suffering  the  penalty  under 
them.     The  Scottish  Statute,  4  Geo.  IV.,  c.  38,  was  an 
exact  copy  of  the  previous  English   one    (Lord  EUen- 
borough  8  Act),  43  Geo.  III.,  c.  58,  which  during  its  con- 
tinuance on  the  Statute  book  was  very  strictly  interpreted 
by  the  Court,  and  under  which  the  practice  seemed  in- 
variably to  have  been  to  insert  the  words  *  one  of  His 
Majesty's  subjects.'   JRex  v.  Hayvxzrd,  1805,  Russell  and 
Ryan,  78 ;  Bex  v.  M'Dermoty  1818,  Russell  and  Ryan, 
p.  356;  Rex  v.  Amarro,  1814,  Russell  and  Ryan,  p.  286. 
This  Statute  was  subsequently  repealed  by  9  Geo.  IV.,  c.  31, 
under  which  shooting  at  any  person  was  made  a  statutory 
offence  in  England.     Further,  the  practice  in  Scotland 
had  been  almost  invariably  to  insert  the  words,  '  one  of 
Her  Majesty's  subjects/  either  in  the  subsumption  or  in  the 
minor.    David  K,  Michie,  Perth, October  1 0, 1 845,  Broun, 
vol.  ii.  p.  514;  James  Wood,  Perth,  October  4,  1836, 
Swint.,  vol  i.  p.  283  ;  Ann  Dewar  or  Beaton,  Perth, 
April   26,    1842,  Broun,  vol  L  p.  313 ;   Mojffat,  April 
1878,    Glasgow;    TumbuU,    April     1874,     Glasgow; 
Willianis,  August  1880,  Glasgow;  Grant,  High  Court, 
June  1881. 

Mackay,  A.D. — The  recent  practice  in  cases  under 
the  Statute  has  been  as  stated   by  Macdonald,  in  his 
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1882.  book  on  Criminal  Law,  p.  402,  'not  to  aver  that  the 
NoTis.  person  attacked  was  a  subject  of  Her  Majesty;' — ^Indict- 
DftTidMii   ment  in  the  cases  of   William  Fitchie,  High   Court, 

— — !  November  6, 1856,  Irv.,  vol  iL  p.  485  ;  Mary  Fitzkerbert, 

A^t?!'   High  Court,  March  23, 1858,  Irv.,  voL  iii.  p.  63  ;  Bobert 

jutmait    Smith,  Dumfries,  April  28,  1868,  Couper,  vol.  i  p.  36. 

10  ^aiv.,  ^^  &^^  ^^  would  be  to  aver  what  is  not  in  practice 

o.  88,  «M.  a.  j^^^  matter  of  proof  but  assumed.     It  cannot  therefore 

be  said  to  be  necessary.      The  question  whether  the 

Statute  would  not  protect  an  alien  has  not  been  decided 

in  Scotland,  but,  assuming  without  admitting  that  aliens 

are  not  included  within  its  terms,  the  proof  of  alienage 

rests  upon  the  accused. 

The  Lord  Justice-Clerk  in  repelling  the  objection 
said — ^According  to  the  practice  in  Scotland,  it  has  not 
been  usual  in  an  indictment  under  the  Statute  10  Geo.  IV., 
c.  38,  sea  2,  to  state  specially  that  the  party  alleged  to 
have  been  assaulted  was  a  subject  of  Her  Majesty.  It 
is  sufficient  if  the  designation  of  the  party  necessarily 
gives  rise  to  a  reasonable  inference  that  he  is  a  British 
subject. 

The  panels  pleaded  not  guilty,  and  after  a  trial  the 
jury  unanimously  found  the  panel  Peter  Davidson  guilty 
of  culpable  homicide,  and  found  the  panel  Joseph 
M'Cormick  guilty  of  assault  with  loaded  firearms,  to  the 
serious  injury  of  the  person  and  danger  of  life. 

Davidson  was  sentenced  to  penal  servitude  for  twenty 
years,  and  M'Cormick  to  penal  servitude  for  ten  years. 


HIGH    COURT. 

Pieaent, 

The  LoBD- JusTiOB  Glbrk. 

Hbr  Majesty's  Advooatb. — Scl^-Oen,  {Ather)  and  Brand,  A.D. 

Chablu  Costello. — J.  Campbell  Smiih  and  ForresL 

Sending   Box   CoNTAiNmo  Ezplobiyb — Selbyanot— ImroiOKAn 
OvFicB — AflORAVATioK  *i- Injuring   Lin»   bt  Explobiv^— £z- 
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FLOsnrc,  Injtjbino  Pbopibtt  bt  Mbanb  of. — Objectioh  to  the  in-     1882. 

nominate  charge  of*-'  the  sending  to  any  of  the  lieges  a  box  or       

package  containing  gunpowder  or  other    explosive,  and  lacifer     Charles 
matches  for  igniting  the  same  so  arranged,  and  with  intent  that  on     ^^^^^^^^' 
each  box  being  opened,  or  attempted  to  be  opened,  such  gunpowder  High  Court, 
or  other  explosive  may  ignite  and  explode  in  the  hands  of,  or  near  to,         ^ 
the  person  or  persons  of  any  of  the  lieges,  and  with  intent  thereby   Attempt  to 
to  cause  grievous  bodily  injury  to  any  of  the  li^es,  especially  when,  ' 

by  the  ignition  and  explosion  of  such  gunpowder  or  other  ex* 
plosive,  any  of  the  lieges  are  burned  and  maimed  or  injured  in 
their  persons,  and  dwelling  houses,  the  property  of  others^  are 
damaged ' — ^that  the  latter  part  of  the  charge,  following  upon  the 
word  *  especially,'  amounted  to  an  aggravation  only,  and  that  the 
first  part  of  the  charge,  exclusive  of  the  aggravation,  did  not  set 
forth  an  overt  act  which  amounted  to  a  crime,  repelled  and  the 
libel  found  relevant. 

Charles  Costello^  from  the  prison  of  Edinburgh, 
was  indicted  and  accused  of  the  crime  of  attempt  to 
murder  ;  as  also  the  sending  to  any  of  the  lieges  a  box 
or  package  containing  gunpowder  or  other  explosive 
substance  or  substances^  and  lucifer  or  other  matches  for 
igniting  the  same,  so  arranged,  and  with  intent  that,  on 
such  box  or  package  being  opened  or  attempted  to  be 
opened,  such  gunpowder  or  other  explosive  substance  or 
substances  may  ignite  and  explode  in  the  hands  of,  or 
near  to,  the  person  or  persons  of  any  of  the  lieges,  and 
with  intent  thereby  to  cause  grievous  bodily  injury  to 
any  of  the  lieges,  especially  when,  by  the  ignition  and 
explosion  of  such  gunpowder  or  other  explosive  sub- 
stance or  substances,  any  of  the  lieges  are  burned  and 
maimed  or  injured  in  their  persons,  and  dwelling  houses, 
the  property  of  others,  are  damaged : 

In  so  FAB  AS  (1),  you  the  said  Charles  Costello  having  conceived 
malice  and  ill-will  towards  M.  B.,  now  or  lately  in  the  employment 
of,  and  residing  with,  &c.,  and  daughter  of  A.  B.  and  J.  B.,  son  of, 
and  now  or  lately  residing  with,  the  said  A.  B.,  or  one  or  other  of 
them,  and  formed  the  wicked  and  felonious  design  of  murdering  or 
otherwise  of  inflicting  grievous  bodily  injury  upon  them,  or  one  or 
other  of  them,  and  having,  in  pursuance  of  your  said  wicked  and 
felonious  design,  placed  or  caused  to  be  placed  in  a  wooden  or  other 
box,  made  and  prepared  or  obtained  by  you  for  the  purpose,  a 
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1882.  quantity  of  gunpowder  or  other  explosive  Bubstanoe  or  sulwtancea  to 
N0T9.  ^^  prosecutor  unknown,  together  with  a  number  of  lucifer  or  other 
Charles  matches  tied  in  small  bundles,  and  arranged  in  such  manner,  and 
with  the  intent,  that  on  the  said  box  being  attempted  to  be  opened 


^^  ^^^^'  ^^  certain  fixtures  therein,  having  the  external  appearance  of  drawen, 
being  pulled,  the  said  matches,  or  one  or  more  of  them,  might  he 

MuiStf^&c!  °^^^  ^  '^^  against  and  ignite  upon  a  piece  or  pieces  of  prepared 
paper  or  other  substance  glued  or  otherwise  fixed  inside  the  said  box, 
and  thereby  ignite  the  said  gunpowder  or  other  explosive  substance 
or  substances,  and  cause  the  same  to  explode ;  and  having  closed  the 
said  box,  and  wrapped  or  caused  the  same  to  be  wrapped  in  paper, 
and  written  or  printed,  or  caused  or  procured  to  be  written  or  printed, 
on  the  outside  of  said  paper,  the  following  or  similar  address: — 

'  Miss  M.  B 19  South  St  James  Street  Edinburgh '  you  the 

said  Charles  Costello  did,  in  pursuance  of  your  said  wicked  and 
felonious  design,  on  the  15th  day  of  February  1882,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  January  immediately  pre- 
ceding, in  or  near  the  house  or  premises  in  or  near  Melbourne  Place, 
Edinburgh,  then  occupied  by  you,  or  elsewhere  in  or  near  Edinburgh, 
to  the  prosecutor  unknown,  wickedly  and  feloniously,  deliver,  or  cause 
or  procure  to  be  delivered,  the  said  box  addressed  as  aforesaid  to  some 
person  to  the  prosecutor  unknown,  for  the  purpose  of  such  person 
taking  the  same  to  Glasgow,  and  there  handing  it  to  the  North  British 
Kailway  Company,  or  in  some  other  way  to  the  prosecutor  unknown 
procure  the  transmission  from  Edinburgh  to  Glasgow  of  the  said  box 
for  the  purpose  of  its  being  there  handed  to  the  said  Company,  for 
conveyance  from  Glasgow  to  Edinburgh,  and  delivery  on  arrival  there 
to  the  said  M.  B.,  at  the  address  foresaid  on  the  said  box,  and  this 
you  did  with  the  intent  that,  on  the  said  box  being  delivered  as 
aforesaid,  and  opened  or  attempted  to  be  opened  by  the  said  M.  B.  or 
J.  B.,  the  contents  thereof  might  ignite  and  explode  in  her  or  his  or 
their  hands,  or  near  their  persons,  or  the  person  of  one  or  other  of 
them,  and  that  they,  or  one  or  other  of  them,  might  thereby  be 
murdered,  or  might  thereby  be  maimed  and  burned,  or  suffer  other 
grievous  bodily  injury  ;  and  the  said  box  having,  by  your  instructions 
and  in  pursuance  of  your  said  wicked  and  felonious  design,  been  so 
taken  or  transmitted  to  Glasgow,  and  having,  in  or  near  the  parcel 
office  of  the  North  British  Kailway  Company  in  or  near  Queen  Street, 
Glasgow,  been  delivered  to  David  Cunningham,  then  and  now  or 
lately  clerk  in  the  said  parcel  office,  for  conveyance  and  delivery  as 
aforesaid,  the  same  was  in  due  course  conveyed  by  the  said  Kailway 
Company  to  Edinburgh,  and  was,  time  above  libelled,  delivered  at 
the  house  or  premises  in  or  near  South  St  James  Street,  Edinburgh, 
then  and  now  or  lately  occupied  by  the  said  A.  B.,  and  was  there 
and  then,  or  shortly  thereafter,  opened  or  attempted  to  be  opened 
by  the  said  J.  B.,  when  one  or  more  of  the  lucifer  or  other  matches 
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ingited  upon  the  prepared  paper  or  other  substance  foresaid,  an4      1882. 

thereby  ignited  and  exploded  the  gunpowder  or  other  explosive  sub-       

Btance  or  substances  therein  contained,  and  the  said  J.  B.,  A.  B.,  and     CharloB 
C.  B.,  all  of  whom  were  present  in  the  said  house  at  the  time,  were     ^^°^^Q* 
thereby  severely  burned  or  maimed  and  injured  in  their  persons,  and  Blgh  Court, 
two  or  thereby  windows  of  the  said  dwelling  house,  the  property  of,        ^^ 
&c.,  were  blown  out  and  destroyed,  and  the  said  dwelling  house  ^**5°^pV^ 
otherwise  damaged ;  Likjsas  (2)  [There  was  then  set  forth  a  second 
count  in  similar  terms,  charging  the  sending  of  a  similar  box  to  a 
justice  of  peace  officer  named,  with  the  like  intent  and  witb  similar 
results] :     And  you  the  said  Charles  Costello  having  been  appre- 
hended, &C. 

Forrest,  for  the  panel,  objected  to  the  relevancy.  The 
second,  or  innominate,  charge  in  the  major  is  irrelevant 
It  does  not  set  forth  a  specific  legal  .crime.  The  charge 
is  the  sending  of  ^  box  containing  an  explosive,  with  the 
criminal  intent  libelled,  and  there  then  follows  an  aggra- 
vation of  that  charge,  coupled  with  the  word  '  especially/ 
which  sets  forth  the  fulfilment  of  the  intention,  and 
details  the  result  of  the  alleged  crime.  In  order  to 
be  relevant  what  is  contained  in  the  first  part  of 
the  charge  —  exclusive  of  the  aggravation  —  must  in 
itself  set  forth  an  overt  act  amounting  to  a  crime ;  for 
there  can  be  no  aggravation  unless  the  thing  done,  of 
which  the  aggravation  is  a  mode  or  qualification,  is  itself 
a  crime.  But  this  charge  taken  by  itself  without 
the  aggravation,  although  it  is  of  the  nature  of  an 
assault — under  which  nomen  juris  it  ought  to  have  been 
Ubelled — sets  forth  no  result  It  does  not  say  that  any 
one  was  injured,  nor  is  there  any  overt  act  libelled,  ex- 
cept the  sending  of  the  box,  showing  that  the  criminal 
intent  was  carried  out  It  libels  an  act,  which  in  itself 
is  indifierent,  as  done  with  a  criminal  intent,  and  which 
does  not,  we  contiCnd,  amount  to  a  crime,  without  taking 
into  account  what  is  contained  in  the  aggravation. 

The  Lord  Justice-Clerk. — There  have  been  many 
cases  in  which  themere  attempt  to  commit  a  crime  has  been 
held  insufficient.  The  case  of  attempt  to  steal  is  one  which 
has  been  always  disallowed.     And  charges  of  attempt 

VOL.  IV.  2  Q  . 
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1882.     to  commit  some  of  the  greater  crimes  have,  on  llie  other 

Ko.  89.     hand,  been  allowed.     But  this  is  an  innominate  offence, 

Oogtcno.    and  it  is  charged  as  a  crime,  and  there  can  be  no  doubt 

Hifchc^t,  that  the  sending  of  an  explosive  in  such  a  condition  aa 

-—  that  it  may  explode,  and  with  intent  that  it  shall  explode 

Hmti«r,fto.  and  cause  bodily  injuiy,  is  an  article  of  dittay  and  a 
very  detestable  crime.  Bepel  the  objection  and  find  the 
libel  relevant. 

The  panel   thereupon  pleaded   not  guilty,  and  the 
following  was  the  verdict  returned  : — 

*  The  jury  find  the  panel  guilty  as  libelled  of  sending 
to  the  lieges  boxes  containing    gunpowder    or   other 
explosive  substance,  as  libelled  in  the  second  charge 
contained  in  the  major  proposition  of  the  indictment' 
Sentence,  twenty  years'  penal  servitude. 


Present, 

Lords  Touvo,  Craiqhill,  and  Adam. 

John  Lawrib^  Suspender — C.  8.  Dielaon, 

AGAINBT 

Gbobob  Bobsrts  and  Thomas  Linton — Solieiior-Oeneral  (Asher)  and 

Mackintosh. 

CONTBMFT    OF     CoUBT — OpPBBSSION — StaTUTB    42    AND    43    VlC,  C. 

oxxxu.,  8E0.  341  (Edinburgh  Municipal  and  Police  Act^  1879)— 
PoLicB  Maoistratb. — Upou  a  chaige  of  assault  being  found  not 
proven  in  a  Police  Court,  the  accused  addressing  the  magistrate 
said — '  I  am  not  disappointed.  I  think  it  was  imprudent  of  yon  to 
have  sat  in  this  case,  being  an  interested  party,'  but  on  being  found 
fault  with  he  at  once  withdrew  the  words,  and  the  magistrate  there- 
upon found  him  guilty  of  contempt  of  Court,  and  pronounced  sen* 
tence  of  three  days'  imprisonment  without  the  option  of  a  fine. 
The  High  Court  suspended  the  conviction,  being  of  opinion  that  the 
sentence  was  in  the  circumstances  oppressive,  Lord  Young  being 
also  of  opinion  that  the  expressions  used  did  not  amount  to  con- 
tempt 

This  was  a  Bill  of  Suspension  at  the  instance  of  John 
Lawbie,  marble  merchant,  Albert  Street,  Leith  Walk, 
Edinburgh,  of  a  conviction  and  sentence  pronounced  in 
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the  Police  Court  of  Edinburgh  (in  which  Court  the  1882. 
respondent  Thomas  Linton  is  public  prosecutor),  by  the  n^Tw. 
respondentGEORGiiRoBERTs, builder, oneof  the  magistrates  X"^ 
of  the  city  of  Edinburgh,  by  which  sentence  the  sus-  linton. 
pender  was  sentenced  to  three  days*  imprisonment  for  ffighcoilrti^ 

contempt  of  Court,  in  virtue  of  the  powers  conferred  by *^^' 

sfection  341  of  the  Edinburgh  Municipal  and  Police  Act,  s^^'^^*- 
1879  (42  and  43  Vic.,  c.  cxxxii.),  which  enacts  that 

• 

'  In  cases  of  contempt  of  Court,  or  of  resisting,  assaulting,  or  ob- 
structing the  officers  of  the  law  when  in  attendance  on  the  police 
court,  the  judge  of  police  may  of  his  own  motion  summarily,  and 
without  the  necessity  of  a  complaint  or  other  procedure,  adjudge  every 
person  so  offending  to  be  imprisoned  for  any  period  not  exceeding 
thirty  days,  or  to  pay  a  penalty  not  exceeding  five  pounds,  and  the 
sentence  shall  set  forth  the  nature  of  such  offence.' 

It  was  stated  in  the  Bill  that  the  respondent  Eoberts 
is  a  builder  and  also  the  proprietor  of  a  whinstone  quarry, 
and  that  the  complainer  is  proprietor  of  a  tenement  situ- 
ated in  Albert  Street,  LeithWalk,  which  is  partly  occupied 
by  himself,  and  partly  let  to  tenants,  which  street  had 
been  formed  upon  lands  originally  belonging  to  Heriot's 
Hospital,  of  which  trust  the  respondent  Boberts  is  one  of 
the  Governors.  That  irritation  and  annoyance  had  existed 
since  1870,  and  especially  since  1874,  between  the  said 
Governors  and  the  feuars  in  Albert  Street,  of  whom  the 
complainer  is  one,  with  regard  to  the  paving,  causeway- 
ing, repairing,  and  maintaining  said  street,  and  the 
laying  of  the  drains  therein,  and  numerous  letters,  com- 
plaints, and  petitions  had  passed  between  said  feuars 
and  Governors  on  the  subject ;  and  this  feeling  of  irri- 
tation had  been  recently  increased  by  the  fact  that  the 
Town  CouncU,  acting  upon  the  report  of  their  Streets 
Committee,  of  which  the  respondent  Roberts  is  convener, 
had,  towards  the  close  of  1881,  called  on  the  said  feuars, 
including  the  complainer,  to  recauseway  the  street  after 
they  had  already  done  so  previously,  any  need  for  further 
causewaying  being,  it  was  alleged,  entirely  due  to  the 
carelessness  of  said  Governors  in  fixing  the  levels  of  the 
street  and  in  arranging  the  drains  and  sewers  therein. 
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1883.         Jt  appeared  that  while  the  reeausewayiiig  was  being 

iS'w^     carried  on  by  a  contractor,  David  Bowden,  upon  the 

Roberts  k  ®^pl^y^®^^  ^f  *^®  Town  Council,  the  complainer  on  28th 

Linton.     March  1882  gave  two  of  the  workmen  engaged  on  the 

H^  Court,  work  into  custody  upon  a  chaTge  of  interrupting  the 

traffic  on  the  footpath,  and  that  at  the  same  time  and  on 

Suspension.     ,  .  t 

the  same  occasion  the  contractor  gave  the  complamer 
into  custody  upon  a  charge  of  breach  of  the  public 
peace  and  of  assault,  also  that  the  contractor  was 
charged  at  the  instance  of  the  police  with  obstructing 
the  thoroughfare.  The  case  againi^t  all  these  parties 
was  heard  before  the  respondent  Roberts  in  the  Edin- 
burgh Police  Court  on  7th  April  1882,  when  the  charges 
against  the  two  workmen  were  found  not  proved,  while 
the  contractor  was  found  guilty  and  dismissed  with  an 
admonition,  and  the  charge  against  the  complainer  was 
heard  last^  and  resulted  in  its  being  found  not  proved. 
Immediately  thereupon,  and  while  still  in  Court,  the 
complainer,  before  he  was  dismissed,  said,  *  I  am  not  dis- 
appointed, Bailie  Roberts,  but  I  think  it  was  very  im- 
prudent of  you  to  sit  there,  being  an  interested  party 
and  owner  of  a  whinstone  quarry  ; '  and  on  being  found 
fault  with  by  the  respondent  Roberts,  the  complainer  at 
once  said,  *  I  make  no  charge,  I  withdraw  the  words,' 
whereupon  Bailie  Roberts  said,  'I  give  you  three  days  in 
the  cells  for  that,'  and  the  following,  the  sentence  com- 
plained of,  was  thereupon  written,  and  subsequently  carried 
out  by  the  complainer  being  imprisoned  thereon : — 

'  Whereas  John  Lawrie,  at  present  in  custody,  has  this  day,  within 
the  Police  Court  of  Edinburgh,  been  guilty  of  contempt  of  Court  by 
having  (after  he  had  been  examined  as  a  witness  for  the  public  pro- 
secutor in  the  cases  of  David  Bowden '  (the  contractor),  *  and  of 
James  Rooney  and  John  Branbrick'  (the  two  workmen),  'and  also 
having  himself  been  tried  at  the  bar  of  said  Court,  for  committiiig  a 
breach  of  the  public  peace  and  for  assaulting  the  said  James  Rooney, 
made  use  of  the  following  or  similar  expressions  towards  Greoige 
Roberts,  Esquire,  one  of  the  Magistrates  of  the  city  of  Edinburgh,  then 
officiating  as  Judge  of  Police  in  said  Court,  videlicet,  **  I  am  not 
disappointed,  Bailie  Roberts  ;  I  think  it  was  very  imprudent  of  yoo 
to  sit  there,  being  an  interested  party  and  owner  of  a  whinstone 
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quarry.     I  think  it  was  very  imprudent  of  you  to  sit  and  hear  this      1882. 
case,"  and  with  repeating   the  said  expressions  or  part    thereo£      «"^ 
Therefore,  in  virtue  of  the  powers  conferred  on  the  said  Judge  of     Lawrie 
Police  by  section  341  of  "  The  Edinburgh  Municipal  and  Police  Act,    Roberts  & 
1879,"  he  hereby  summarily  convicts  the  said  John  Lawrie  of  con-      linton. 
tempt  of  Court,  and  sentences  and  adjudges  him  to  be  imprisoned  in  High  Court, 
the  cells  of  the  Police  Office  of  Edinburgh  for  three  days  from  this  __M^^' 
date,  and  grants  warrant  to  officers  of  police  to  incarcerate  the  said  Suspension. 
Jolin  Lawrie  in  said  cells,  therein  to  be  detained  accordingly.' 


In  the  Bill  it  was  pleaded — The  complainer  was  not 
guihy  of  contempt  of  Court.  'J'he  said  sentence  was 
grossly  oppressive.  The  said  conviction,  sentence,  and 
warrant  are  not  conform  to  the  statute  founded  on,  and 
they  do  not  set  forth  any  relevant  statement  of  the 
oflfence  of  contempt  of  Court;.  The  said  conviction, 
sentence,  and  warrant  were  and  are  altogether  illegal 
and  unwarrantable. 

Dickson,  for  the  suspender,  argued — ^No  contempt  of 
Court  was  in  fact  here  committed.     At  the  worst  the 
words  were  an  imprudent  comment  on  the  proceedings. 
But  even  assuming  that  there  had  been  contempt,  it 
was  not  of  a  grave  kind,  and  the  words  were  instantly 
withdrawn.     Three  days'  imprisonment  was  therefore,  it 
is  submitted,  a  grossly  oppressive  sentence.     An  ad- 
monition, or  at  most  a  fine,  was  all  that  was  warranted. 
The  Solicitor-General  and  Mackintosh,  for  the 
respondents,  argued — The  words  were  more  than  a  mere 
comment.     They  were  a  deliberate  imputation  upon  the 
impartiality  of  the  magistrate,  and  amounted  to  a  gross 
caae  of  contempt.      The  magistrate  was  therefore  en- 
titled to  punish  the  complainer,  and  the  amount  of  the 
punishment  was  in  the   discretion  of  the   magistrate. 
An  offer  also  had  been  made  to  the  complainer  to  with- 
draw the  sentence  if  he  would  apologise,  but  he  refused. 
Lord  Craighill.  — ^The  sentence  complained  of  in  this 
suspension  is  one  whereby  the  suspender  was  sentenced 
by  Bailie  Roberts,  one  of  the  magistrates  of  Edinburgh,  in 
the  Police  Court,  to  three  days'  confinement  in  the  police 
cells  for  contempt  of  Court.     Redress  is  sought  upon  two 
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1882.     grounds,  the  first  being  that  the  words  addressed  by  the 

NoTfiio.     suspender  to  the  magistrate  did  not  amount  to  contempt, 

r^*     and  the  second  that  even  if  they  did,  the  punishment  with 

linton.     which  the  offence  was  visited  was  unduly,  indeed  unreason- 

HighCourtT  ^^^y>  severe,  and  was  in  re^ty  judicial  oppression. 

M^^6^      Before  anything  is  said  as  to  either,  it  is  necessary  for 
Suspennon.  ^jj^  understanding  of  the  case  that  the  circumstances  in 
which  it   originated  should  be  shortly  recapitulated. 
The  suspender,  who  is  a  marble  merchant,  is  one  of  the 
feuars  on  the  line  of  a  new  street  running  off  Leith  Walk. 
The  superiors  of  the  ground  are  the  Governors  of  Heriot's 
Hospital,  of  which  body,  ad  is  well  known,  the  magis- 
trates of  Edinburgh  are  members.     The  conditions  of  the 
feu  provided  that  the  one  half  of  the  street  was  to  be 
formed  and  paved  according  to  plans  prepared  by  the 
architect  of  the  Hospital  at  the  cost  of  the  feuars  on  the 
one  side,  and  the  other  half  at  the  cost  of  the  feuars  on 
the  opposite  sida     The  work  was  done,  but  apparently 
not  satisfactorily,  for  the   Hospital   insisted   that  the 
street,  or  a  portion  of  the  street,  should  be  repaved,  and 
this,  as  it  subjected  the  feuars  to  much  extra  cost,  led  to 

s  _ 

complaints  on  their  part  against  the  proceeding.  The 
redress  they  asked  for,  however,  it  is  said,  was  not 
afforded,  and  as  a  consequence  altercations  between  the 
suspender  and  those  connected  with  the  work  ensued. 
The  result  was  that  the  suspender  charged  the  contractor 
to  the  police  for  one  assault,  and  the  foreman  at  the  work 
with  another,  and  both  charged  him  with  a  Uke  offence. 
The  cases  came  on  in  due  course — Bailie  Roberts,  who, 
as  already  mentioned,  was  one  of  the  Governors  of 
Heriot's  Hospital,  and  was,  besides,  the  owner  or  lessee  of 
the  quarry  from  which  paving-stones  could  be  procured, 
being  the  presiding  judge  on  the  occasion.  The  case 
against  the  contractor  was  taken  first,  and  though  the 
charge  was  found  proven,  he  was  dismissed  with  an 
admonition.  That  against  the  foreman  was  brought  on 
next,  and  it  was  found  not  proven.  The  case  against 
the  suspender  was  then  heard,  and  he  also  was  acquitted. 
Before  leaving  the  bar,  he  addressed  to  the  magistrate 
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the  words  which  were  said  to  constitute  the  alleged  con-     1882. 
tempt     The  magistrate  remonstrated,  and  a  withdrawal     nTw. 
and  apology  having  been  demanded,  the  words  were  at       ^^ 
once  withdrawn,  but  no  apology  was  tendered.     There-    l^^* 
upon  the  magistrate  sentenced  the  suspender  to  three  md^  court, 
days  in  the  police  cells  for  contempt  of  Court.     The  _?*^J^__ 
suspender  seeks  suspension  of  this  sentence,  and  the  ^''■p^^o"- 
question  now  is  whether  that  ought  to  be  granted. 
There  is  no  doubt  that  the  magistrate  was  entitled  to 
punish  for  contempt  of  Court.     The  common  law,  it  is 
thought,  vested  him  with  such  power,  but  over  and  above 
he  possessed  such  power  by  virtue  of  one  of  the  clauses 
in  the   Edinburgh  Municipal  and  Police  Act  of  1879. 
What  is  to  be  decided  therefore  is  whether,  upon  both  or 
upon  either  of  the  grounds  Of  suspension  set  forth  by  the 
complainer,  the  sentence  passed  upon  him  ought  to  be 
suspended. 

On  the  first  of  the  grounds  of  suspension  I  do  not 
think  it  necessary  to  give  an  opinion,  because  my  judg- 
ment is  to  proceed  upon  the  second.  On  the  former, 
however,  I  may  observe  that  a  hard  interpretation  was 
put  upon  the  defender's  words.  I  am  disposed  to  think 
that  these,  with  reason,  might  have  been  more  charitably 
construed,  and  that  the  contempt,  like  the  assault  pre- 
viously tried,  might  have  been  held  to  be  not  proven. 
But  it  is  difficult  for  one  who  merely  reads  the  words  to 
come  to  a  satisfactory  conclusion  on  such  a  question ;  the 
tone  of  voice,  the  manner  of  deUvery,  in  short  the  sur- 
rounding circumstances  count  for  much  in  the  true  deter- 
mination. These  were  known  to  the  magistrate,  and 
they  are  not  known  to  us.  Therefore  I  do  not  think 
that  we  would  be  safe  to  conclude  that  there  was  no  con- 
tempt But,  assuming  as  I  do  that  there  was,  was  the 
punishment  inflicted  for  the  offence  not  excessive  1  Did 
it  not  amount  to  judicial  oppression.  This  is  the  second 
of  the  questions  presented  for  decision.  My  first  obser- 
vation upon  it  is,  that  the  offence  was  not  a  bad  one  of 
its  kind  ;  and  the  words  having  been  immediately  with- 
drawn, it  may  be  doubted  whether  any  further  proceed- 
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1882.     ing  was  necessary  for  vindicating  the  dignity  of  the 

N^Tw.  Court.  Be  it,  however,  that  something  more  was 
^^     required.     Surely  an  admonition  was  sufficient.     If  that 

Linton,  was  not,  a  small  pecuniary  fine,  which  is  the  first  of  the 
High  Court,  punishmeuts  particularised  in  the  Edinburgh  Municipal 

^^y  ^'  Act  of  1879,  was  the  utmost  with  which  the  oflFence 
Suspension,  gj^^^j^  ^^^^  ^^^^  ^^^^^j      Evcry  ouc  who  hsfi  knowledge 

of  the  facts  must  be  of  this  opinion.  Certainly,  I  so 
think.  But  neither  .admonition  nor  fine  was  thought  of. 
Confinement  for  no  less  a  period  than  three  days  in  the 
police  cells  was  the  sentence  passed  upon  the  suspender. 
This  was,  in  my  opinion,  a  pvmishment  for  which  there  was 
and  there  is  no  justification.  The  magistrate  I  fully  be- 
Ueve  thought,  ii  acting  as  he  did.  he  L  only  doiii  his 
duty,  but  for  all  that  he  erred  grievously  on  the  side  of 
severity.  The  case  is  one  over  which  there  was  a  great 
abuse  of  power.  The  sentence  was  in  reality  judicial 
oppression,  and  though  no  doubt  innocently  and  honestly 
pronounced,  it  ought  to  be  quashed.  That  is  the  judg- 
ment which  I  propose  to  your  Lordships. 

Lord  Adam. — I  agree  in  the  result  at  which  Lord 
CraighiU   has  arrived,    though    not    altogether   in  his 
reasons.     I  think  that  the  parties  present  at  the  time 
when  the  words  in  question  were  uttered  put  a  true  in- 
terpretation on  them,  and  that  they  were  right  in  coming 
to  the  conclusion  that  an  offensive  meaning  was  intended. 
The  words  seem  to  me  to  be  perfectly  unjustifiable,  even 
as  coming  from  an  angry  man,  and  I  cannot  but  think 
that  they  do  amount  to  a  contempt  of  Court,  if  at  least 
they  had  been  allowed  to  remain  without  any  withdrawal 
or  apolog5\      But,  though  most  improper,  they  were 
withdrawn  immediately  after  they  had  been  pronounced, 
and  then  came  this  sentence  for  contempt.     Now,  while 
1  most  decidedly  think  that  magistrates  must  be  protected 
in  the  exercise  of  their  duties,  I  am  equally  clear  that  a 
sentence  of  three  days'  imprisonment  in  a  police  cell  was, 
in  the  circumstances  of  this  case,  a  most  oppressive  sen- 
tence, and,  as  such,  must  be  set  aside. 

Lord  Young.' — I  also  concur,  and  have  little  to  add, 
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but  I  think  it  is  proper  to  state  that  I  have  no  reason  to     1882. 
doubt,  and  do  not  doubt,  that  Bailie  Roberts  sat  in  this     koTm. 
case  with  perfect  propriety,  and  decided  it  with  justice        J™ 
and  impartiality.     Whether,  if  any  one  had  suggested     Lmton. 
before  the  proceedings  began,  that  it  was  a  matter  for  High  court, 
consideration,  seeing  that  Heriot's  Hospital,  of  which    ^^  ^' 
Bailie  Roberts  was  a  governor,  was  in  some  way  mixed  8«H>«i«>n. 
up  with  the  case,  which  also  in  some  way  related  to  a 
paving  contractor  with  whom,  as  the  lessee  of  a  whin- 
stone-  quarry,  the  Bailie  might  be  supposed  to  have  busi- 
ness  relations,   and   so   be   open    to   the  suspicion   of 
partiality, — ^whether,  in  these  circumstances,  if  the  sug- 
gestion had  been  made,  that  he  should  ask  one  of  the 
Sheriff-Substitutes  to  hear  the  case,  he  would  not  have 
acted  wisely  in  following  the  suggestion,  is  a  matter  upon 
which  I  am  not  called  on  to  express  or  to  form  an  opinion. 
As  I  have  said.  Bailie  Roberts'  conduct  in  hearing  the 
case  itself  was  distinguished  only  by  the  most  perfect  pro- 
priety.    On  the  question  at  issue,  however,  I  think  that 
it  was  unfortunate  that  the  complainer — who  is  a  man 
in  a  position  above  those  who  are  generally  accused  of 
offences  in  a  Police  Court — was  dealt  with  in  the  way  he 
was ;  and  when  he  had  been  whoUy  acquitted,  I  think 
with  your  Lordships  that  it  would  have  been  well  if  he 
had  kept  his  seat  and  remained  silent.     I  also  think  that 
his  conduct  would  have  been  more  properly  met  by  a 
dignified  rebuke  from  the  bench.     The  whole  proceed- 
ings were  begun  and  conducted  in  irritation  among  the 
parties — an  irritation  in  which,  I  must  say,  I  do  not 
think  the  magistrate  in  the  least  partook.     The  com- 
plainer's  observation  was  an  irritating  one — it  was  ex- 
pressed in  rude  and  unbecoming  language — but  I  may 
say  at  once  that  I  do  not  think  it  amounted  to  contempt 
of  Court.     Rude  and  unbecoming  language  on  the  part 
of  an  irritated  litigant  is  not  necessarily  contempt  of 
Court.    Contempt  of  Court  is  a  disregard  of  the  authority 
of  the  Court  — a  despising  and  setting  of  it  at  defiance. 
I  do  not  mean  to  say  that  personal  rudeness  may  not  in 
certain  circumstances  amount  to  contempt.     A  person 
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1882.     may  be  so  persistent  in  his  rude  and  unbecoming  conduct 
NoTw.     as  to  be  truly  guilty  of  an  act  of  contempt     But  I  am 
^X"*     quite  clearly  of  opinion  that  the  complainer's  conduct  and 
^i^^*  language  here  were  not  of  that  nature  ;  for  when  it  was 
High  Court,  poiutcd  out  to  him  that  he  had  made  an  unbecoming 
^y^'    speech  he  at  once  withdrew  it.     The  magistrate  then 
^"^P®°**^°-  said,  *  You  have  been  guilty  of  contempt  of  Court,  sir, 
and  you  shall  be  shut  up  in  a  police  cell  for  three  days.' 
I  do  not  think  that  Lord   Craighill  has  characterised 
this  proceeding  too  strongly  when  he  said  that  it  was  a 
harsh   proceeding,   and  as  such  amounted  to  judicial 
oppression.      I  therefore  quite  concur  with  your  Lord- 
ships in  thinking  that  the  sentence  ought  to  be  quashed. 
The  following  was  the  Interlocutor  pronounced  : — 
*  Edinburgh,  26th  May   1882. — Having  considered 
this  Bill,  and  heard  coimsel  for  the  parties,  pass  the  Bill, 
suspend  the  conviction,  sentence,  and  warrant  complained 
of  simpliciter,  and  decern :   Find   the  complainer  en- 
titled to  expenses,  which  modify  to  five  guineas,  for 
which,  and  one  guinea  as  the  dues  of  extract,  decern 
against  the  respondent' 

Agents  for  the  Suspender.-  Messrs  Xibbet  &  Mathiebon,  S.S.C. 
Agents  for  the  Respondent.— Messrs  Millbb,  Robson,  k  iHiris,  S.8.C. 


Present, 

Lords  Young,  CBAiamLL,  and  Adam. 

Alezandxb  Abbot,  Appellant — lOiind. 

AGAnrsT 

Jamss  Grant,  Sespondent — The  Hon.  H.  J.  Monereiffand  Harper. 

Habbouring  Probtztutbs-— Statute  25th  and  26th  Yia,  a  101, 
BEC.  337  (General  Police  and  Improvement  (Scotland)  Act,  1862) 
— ^Annotanob  of  Inhabitants — Hblbvanot — Complaint — Cok- 
vioTioN,  General — Specification  of  Offence  —  Statute  38th 
AND  39th  Vic,  o.  62,  seo.  3  (Summary  Prosecution  Appeals  Act, 
1875).— The  337ih  section  of  the  General  Police  and  Improre- 
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ment  (Scotland)  Act^.  1862,  enacts  that  every  person  occupying  or  1882. 

keeping  any  house  or  other  premises  within  a  burgh  who  shall  ^ — r 

permit  any  breach  of  the  peace  within  his  premises,  '  or  shall  Abbot 

knowingly  harbour  prostitutes,  or  permit  or  suffer  men  and  women  Q^t, 
of  notoriously  bad  fame,  or  dissolute  boys  and  girls,  to  meet  and 


assemble  therein,  or  shall  knowingly  lodge,  entertain,  or  harbour,  iCy  20. 
to  the  annoyance  of  the  inhabitants,  any  prostitute  or  idle  rogue  .  ^. 
or  vagabond,  'such  person  so  offending  shall  be  liable,'  &c 

The  occupier  v>f  a  house  having  been  charged  with  a  contravention 
of  this  section,  in  so  far  as  he,  on  the  dates  libelled,  within  his  house, 
*  did  knowingly  harbour  prostitutes,  viz.,  two  women,'  whose  names 
were  given,  on  being  convicted  of  '  the  contravention  charged,' 
obtained  a  Case  stated  by  the  Magistrate  under  the  Summary  Pro- 
secutions Appeals  Act,  1875,  in  which  it  was  stated  that  three 
police  constables  had  deponed  to  the  two  women  being  prostitutes, 
and  the  women  themselves  deponed  that  they  lodged  with  the 
accused,  paying  him  so  much  per  week,  and  no  other  facts  were 
stated ;  and  the  following  question  was  stated  for  the  opinion  of 
the  Court : — '  Was  the  respondent  bound  to  libel  and  prove  that 
the  appellant's  knowingly  harbouring  of  prostitutes  was  to  the 
annoyance  of  the  inhabitants  1 ' 

The  appellant  having  contended  that  besides  failing  to  set  forth 
annoyance  to  the  inhabitants,  the  &cts  stated  in  the  Case  did  not 
in  law  amount  to  harbouring,  and  the  conviction  and  complaint 
were  wanting  in  specification,  the  respondent  moved  the  Court  to 
remit  the  case  for  amendment  on  the  ground  that  the  facts  therein 
had  been  stated  solely  with  reference  to  the  question  set  forth  in 
it,  which  it  iPTas  alone  competent  for  the  Court  to  consider  and 
determine. 

The  Court  (diss.  Lord  Adam),  holding  that  it  was  incompetent  to 
amend  either  the  conviction  or  the  complaint,  refused  the  motion, 
and  quashed  the  conviction,  being  of  opinion  that  the  complaint 
ought  to  have  specified  that  what  was  done  was  to  the  annoyance 
of  the  inhabitants,  also  that»  as  '  harbouring  of  prostitutes '  was  a 
generic  term,  the  complaint  ought  to  have  specified  the  circumstances 
of  the  particular  act  of  harbouring. 

This  was  an  appeal  on  a  Case  stated  under  the  Sum- 
mary Prosecutions  Appeals  Act,  1875,  at  the  instance 
of  Alexander  Abbot,  residing  in  Leith  Walk,  Leith, 
against  a  conviction  and  sentence  pronounced  in  the 
Edinburgh  Police  Court,  upon  a  complaint  under  the 
Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881, 
at  the  instance  of  the  respondent,  James  Grant,  Pro- 
curator-Fiscal.   The  complaint  charged  a  contravention 


Appeal. 
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1882.     of  the  337th  section  of  the  General  Police  and  Improve- 
NoiTi.     ment  (Scotland)  Act,  1862/ 

Abbot  /  I  J 

Grant.  ^^  ^  ^^^  ^^  °°  *^®  ^^^**»  ^^^^'  ^^^  ^^^^  ^^^^  ^^  January  1882, 

-^ or  about  that  time,  in  the  dwelling-house  then  and  now  or  lately 

Say  26.  '  ^^P^  ^7  ^^®  ^^^^  Alexander  Abbot,  situated  at  No.  322  Leith  Walk, 

-  aforesaid,  and  then  or  now  or  lately  occupied  or  rented  by  him,  he 

the  said  Alexander  Abbot  did  knowingly  harbour  prostitutes,  viz., 

Elizabeth  Carrol  and  Isabella  Ewing,  prostitutes,  then  and  now  or 

lately  residing  in  Leith  Walk  aforesaid,  whereby  the  respondent  is 

liable,  &c. 

After  hearing   evidence,   the    Magistrate   convicted 
Abbot  in  general  terms  '  of  the  contravention  charged^ 
and  fined  him  five  pounds,  or  in  default  of  payment 
sentenced  him  to  one  month's  imprisonment. 

Abbot  thereupon  obtained  a  Case  on  appeal,  in  which 
it  was  stated  that 

'Before  pleading  not  guilty  of  the  contravention  charged,  the 
appellant  objected  to  the  relevancy  of  the  complaint  on  the  ground 
that  the  annoyance  of  the  inhabitants  was  not  libelled,  which  objec- 
tion was  repelled.  The  witnesses  examined  in  support  of  the  com- 
plaint were  three  members  of  the  Leith  Police  Force,  and  the  two 
women  above  mentioned.  It  was  proved  by  the  said  three  policemen 
that  the  said  two  women  were  prostitutes,  although  they  had  not  been 
convicted  so  far  as  known  of  any  offence  inferring  prostitution.  One 
of  the  women  designed  herself  as  a  dressmaker,  aiid  the  other  a 
married  woman  whose  husband  was  a  seaman,  and  who  visited  her  at 
said  house  when  net  engaged  with  his  ship.  Both  women  deponed 
to  being  lodgers  with  the  appellant,  and  paid  him  a  fixed  sura  per 
week  for  the  lodgings.  The  premises  were  not  stated  as  having  been 
conducted  in  a  riotous  or  disorderly  manner. 


^  Statute  25th  and  26th  Vic,  c.  101,  the  General  Police  and  Im- 
provement (Scotland)  Act. 

Section  337. — *  Every  person  occupying  or  keeping  any  house,  shop, 
room,  place  of  public  resort,  Or  other  premises  within  the  burgh,  who 
shall  permit  any  breach  of  the  peace  or  riotous  or  disorderly  conduct 
within  any  shop,  cellar,  room,  place  of  public  resort,  house,  office,  or 
other  premises  occupied  or  rented  by  him,  or  shall  knowingly  harbour 
prostitutes, or  permit  or  suffer  men  and  women  of  notoriously  bad  fame  or 
dissolute  boys  and  girls  to  meet  or  assemble  therein,  or  shall  knowingly 
lodge,  entertain,  or  harbour,  to  the  annoyance  of  the  inhabitants,  any 
prostitute  or  idle  rogue  or  vagabond,  such  person  so  offending  shall 
lor  every  such  offence  be  liable,'  &c. 
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The  question  of  law  for  the  opinion  of  the  High  Court     1 8S2. 

was No.  91. 

Was  the  respondent  bound  to  libel  and  prove  that        ^, 
the  appellant's  knowingly  harbouring  of  prostitutes  was 


to  the  annoyance  of  the  inhabitants  ?  ^^y  ^!^' 

Rhind,  for  the  appellant. — The  appellant  was  here    ^pp^^ 
convicted  in  terms  of  a  conviction  and  sentence  which  is 
general  in  its  terms.     It  convicts  of  the  contravention 
charged,  and  refers  therefore  to  the  complaint  for  the 
specification  of  the  offence.     The-  charge  is  a  contraven- 
tion of  the  337th  section  of  the  General  Police  and  Im- 
provement (Scotland)  Act,  1862,  in  so  far  as,  time  and 
place  libelled,  the  appellant  knowingly  harboured  two 
prostitutes  named.     Now   the  allusion  to    harbouring 
prostitutes  occurs  twice  in  that  section  (reads,  see  foot- 
note, p.  615),  and  'annoyance  to  the  inhabitants'  is  not 
included  in  the  first  clause  of  the  section,  but  is  included 
in  the  second,  and  consequently  the  question  is  put  in 
the  case  whether  the  respondent  was  bound  to  libel  and 
to  prove  annoyance  to  the  inhabitants.     It  seems  doubt- 
ful under  which  of  the  clauses  in  the  section  libelled 
relating  to  prostitutes  the  complaint  was  intended  to  be 
drawn,   but  our   contention   is  that  it  was  under  the 
second.     Now  all  that  is  set  forth  in  the  case  is  that  the 
appellant,  time  and  place  libelled,  harboured  two  women 
whom  the  police  say  are  prostitutes.     These  are  the  facts 
which  we  must  assume  the  magistrate  held  as  proved, 
although  it  is  not  so  stated  in  the  Case,  and  which  formed 
the  grounds  for  pronouncing  the  judgment  complained  of, 
and  they  are  also  the  facts  which  are  set  forth  in  the 
complaint  as  amounting  to  the  contravention  charged,     . 
and   which   must  be  imported  into  the  conviction  in 
judging  of  the  relevancy.     We  contend  that  they  do  not 
amount  to  any  offence,  and  more  particularly  that  they 
do  not  amount  to  either  of  the   offences   of  harbour- 
ing prostitutes  contained  in  the  section  libelled.     The 
element  to  the  annoyance  of  the  inhabitants  enters,  we 
contend,  as  an  essential  element  into  both  the  clauses 
relating  to  prostitutes  in  the  section  libelled,  and  not  being 


Abbot 

«. 
Gnnt. 
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1882.     here  either  libelled  or  found  proved,  the  complaint  and 
NoTFi.     conviction  do  not  either  charge  or  convict  of  what  in  law 
amounts  to  either  of  the  offences  in  the  Statute.    But 
we  contend  also  that  the  complaint  also  fails  from  want 
]Sa7  26.  '  of  specification.     It  refers  to  section    337    generally, 
Appeal,    without  Specifying  under  which  clause  of  the  section  it  is 
brought ;  and  whether  or  not  the  element  of  annoyance 
to  the  inhabitants  requires  to  be  libelled  and  proved  as 
an  essential  element  in  every  such  charge  as  this,  this 
complaint  does  not,  we  contend,  set  forth  an  offence 
under  either  clause.    Whether  it  be  said  that  it  is  brought 
imder  the  first  or  the  second  clause  of  the  section,  it  is 
not  sufficient,  we  contend,  that  the  words  of  the  clause 
alone  be  used,  and  that  it  be  simply  charged  that  the 
person  complained  against  knowingly  harboured  prosti- 
tutes named,  or  even  in  the  case  of  the  second  clause  is 
it  sufficient  to  charge  only  that  he  knowingly  harboured 
prostitutes  named  to  the  annoyance  of  the  inhabitants. 
Harbouring  means  sheltering  only,  and  the  complaint 
must  set  forth,  and  it  must  be  proved,  that  the  harbour- 
ing was  for  a  purpose  which  is  illegal     There  must,  we 
contend,  be  set  forth  and  proved  in  each   case  the 
particular  circumstances  in   which   the   harbouring  is 
charged  as  consisting.     If  that  be  not  the  law  applicable 
to  all  such  objections,  this  Court  would  be  denying  its 
jurisdiction,  and  would  leave  to  the  uncontrolled  discre- 
tion and  judgment  of  inferior  magistrates,  the  question 
in  every  case  which  comes  before  it^  viz.,  what  are  the 
elements  which  legally  constitute  the  offence  changed, 
and  whether  the  facts  proved  amount  in  law  to  the 
charge  made.    As  the  facta  here  cannot  in  law  support 
the  complaint  or  conviction,  we  decline  to  ask  the  Court 
to  remit  the  case  to  be  amended.     No  amoimt  of  amend- 
ment could,  we  submit,  entitle  the  respondent  to  ask  the 
Court  to  sustain  the  conviction. 

H.  J.  MoxcBEiFF,  for  the  respondent — ^The  only 
purpose  for  which  this  Case  was  asked  and  stated  was  to 
obtain  the  judgment  of  this  Court  upon  the  question  of 
law  set  forth  in  it,  viz.,  whether  it  is  necessary  for  the 
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prosecutor  to  aver  and  prove  that  the  harbouring  of  1882. 

prostitutes  by  the  appellant  was  done  ^  to  the  annoyance  no.  9i. 
of  the  inhabitants.'    No  question  was  intended  to  be^  or       «. 
is»  raised  as  to   whether  the  appellant  knowingly  har* 


boured  prostitutes.     That  is  assumed  in  the  question    fiaym^ 
stated.     Nor  was  there  any  question  raised  or  stated  as    Appeal 
to  the  relevancy  or  sufficiency  of  the  complaint  or  the 
conviction  thereon.     If  it  waa  intended  to  raise  any  other 
question  it  should  have  been  inserted  in  the  Case,  which 
would  then  have  been  framed  so  as  to  show  the  grounds 
upon  which  the  magistrate  proceeded  in  holding  that 
the  appellant  knowingly  harboured  prostitutes.     It  is 
admitted  that  the  facts  set  forth  in  the  Case  do  not 
sufficiently  show  this,  the  reason  being  that  the  appellant 
did  not  intend  to  raise  the  question.     The  objection  to 
the  conviction  and  to  the  want  of  specification  in  the 
complaint  is  now  stated  for  the  first  time,  and  if  it  is  to 
be  gone  into,  the  Case  ought,  we  submit,  to  be  remitted 
to  the  magistrate  to   be  amended.      Upon  the   only 
question  stated  in  the  Case,  we  contend  that  the  words 
'  to  the  annoyance  of  the  inhabitants '  are  adjected  in  the 
section  libelled,  not  to  the  offence  here  libelled,  which  is 
the  separate  offence  of  *  knowingly  harbouring  prostitutes ' 
contained  in  the  first  clause  of  the  section,  which  refers 
to  the  harbouring  of  prostitutes,   but  to  the  distinct 
offence  of  knowingly  lodging,  entertaining,  or  harbouring, 
to  the  annoyance  of  the  inhabitants,  any  prostitute  or 
idle  rogue  or  vagabond,  contained  in  the  inmiediately 
following  clause  of  the  section  {reads  sec.  337  of  25  and 
26  Vic,  c.  101;  see  foot-note,  p.  615).    The  position  of  the 
words,  which  occur  in  the  middle  of  the  definition  of  the 
last  mentioned  offence  shows  that  they  do  not  override  the 
preceding  part  of  the  section.    The  distinction  between  the 
two  offences  is  that  the  former  strikes  at  keeping  brothels, 
or  affording  facilities  to  prostitutes  for  pursuing  their 
vocation  in  any  house  or  premises,  which  is,  we  contend, 
declared  to  be  an  offence  even  where  done  without  caus- 
ing annoyance.     The  latter  is  confined  to  cases  where 
active  annoyance  is  caused  to  the  inhabitants  in  con- 


Abbot 

V. 
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1883.     sequence  of  the  accused  harbouring  or  entertaining  any 
NoTw.     of  the  bad  characters  named,  including  prostitutes. 

Lord  Foung. — ^What,  according  to.  your  contention, 

.  does  harbouring  consist  in  ? 

^^^^      H.  J.  MoNCREiFP,  for  the  respondent. — ^The  word  har- 

Appeai.     bouring,  as  used  in  the  first  clause  of  the  section  libelled, 

includes  something  more  thanlodging  or  giving  shelter. 

It  means  the  harbouring  as  prostitutes — the  knowingly 

giving  them  the  opportunity  of  carrying  on  their  vocation. 

Lord  Young. — Then  what  fact  do  you  say  is  set  forth 
in  the  complaint  or  stated  in  the  Case  by  the  magistrate 
as  proved,  which  in  your  view  amounts  to  harbouring  ? 

H.  J.  MoNCREiFF,  for  the  respondent. — That  raises  a 
question  of  relevancy  or  want  of  specification  of  the 
offence,  which  we  say  is  not  stated  in  the  Case,  and  which 
we  think  we  are  not  bound  to  argue.  If  it  is  to  be 
raised,  the  Case  should  be  remitted  for  amendment.  The 
facts  are  not  stated  with  a  view  to  raise  the  question. 

Lord  Young. — But,  you  see,  the  conviction  being 
general,  is  an  echo  of  the  complaint,  and  that  makes  it 
necessary  that  the  complaint  should  set  forth  what  in 
law  amounts  to  the  offence  which  you  say  is  here 
libelled,  otherwise  the  conviction  cannot  be  sustained. 

H.  J.  MoNCREiFF,  for  the  respondent. — The  complaint 
and  the  conviction  are  both  in  the  form  which  has 
always  been  adopted  in  such  cases.  The  word  harbour- 
ing has  a  specific  meaning,  which  is  well  understood. 
The  prosecutor  libels  the  offence  sufficiently  when  he 
uses  the  words  of  the  Statute.  Again,  this  objection  is 
not  raised  now,  neither  was  it  taken  in  the  Court  below. 
It  was  not  intended  by  the  enactment  in  section  3  of  the 
Summary  Prosecutions  Appeals  Act  that  every  question 
of  law  appearing  on  the  face  of  the  proceedings  in  the 
appeal  should  be  brought  up  and  decided  upon  a  Case 
on  appeal  being  obtained  and  stated.  The  schedules 
annexed  to  the  Statute,  giving  the  form  in  which  the 
Cases  are  to  be  stated,  form  part  of  the  enactment  in 
section  3,  and  these,  we  submit,  clearly  show  that  the 
only  questions  which  were  intended  to  be  pn^rj^ittp/l  to 
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and  determined  by  this  Court  were  the  questions  of  law  1882. 

stated  in  the  Case.  KoToi. 

Rhikd,  for  the  appellant. — Every  question  of  law       «. 
arising  out  of  the  proceedings  is  raised  in  an  appeal 


under  the  Summary  Prosecutions  Appeals  Act  By  sfeyaST' 
section  8  of  that  Act,  the  inferior  judge  may  be  required  appmO. 
to  state  and  sign  a  Case  setting  forth  the  facts,  and  the 
grounds  of  his  determination ;  and  subsections  8  and  9 
provide  that  *  any  question  of  law  arising  upon  the  facts 
stated  in  the  Case  shall  thereafter  be  heard  and  deter- 
mined by  the  superior  Court/  which  Court,  '  shall  have 
power  to  affirm,  reverse,  or  amend  the  determination  in 
respect  of  which  the  Case  has  been  stated,'  &c  (Reads 
38  and  89  Via,  c.  62,  sec.  3,  subsecs.  8  and  9.)  The 
magistrate  is  bound  to  state  all  the  facts  and  the 
grounds  of  his  determination,  and  every  question  of  law 
which  arises,  whether  stated  in  the  Case  or  not,  may  be 
considered  and  determined. 

Lord  Craiohill. — The  sentence  submitted  to  review 
is  a  sentence  of  the  Leith  Police  Court,  by  which  the 
appellant  was  convicted  of  an  alleged  contravention  of 
the  337th  section  of  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862.  The  Case  is  not  framed  in 
a  very  satisfactory  way,  as  the  magistrate  does  not  set 
forth  the  conclusions  at  which  he  has  arrived  on  the 
evidence,  but  merely  gives  the  statements  of  the  wit- 
nesses. That  is  a  mistake,  but  I  think  we  may  reason- 
ably take  it  that  the  statements  of  the  witnesses  are  to 
be  regarded  as  the  true  representation  of  the  facts,  and 
that  the  appeal  may  be  dealt  with  on  that  footing. 
The  question  therefore  which  we  have  to  consider  is  this, 
*  Was  the  respondent  bound  to  libel  and  prove  that  the 
appellant's  knowingly  harbouring  of  prostitutes  was  to 
the  annoyance  of  the  inhabitants  ? ' 

Two  offences  of  a  similar  character  appear  to  be  set 

forth  in  the  section  of  the  Statute  libelled,  which  provides 

certain  penalties,  in  the  first  place,  in  the  case  of  persons 

who  '  shall  knowingly  harbour  prostitutes,'  and,  in  the 

VOL.  IV.  2  b 
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.1882.  second  place,  in  the  case  of  persons  who  ^  shall  knowingly 

Now.  lodge,  entertain,  or  harbour,  to  the  annoyance  of  the 

V.  inhabitants,  any  prostitute/    The  first  of  these  dauses 

""  therefore  does  not  expressly  require  that  the  harbouring 


Hay  oSf^  should  bc  to  the  annoyance  of  the  inhabitants,  lliough  1 
Appeal  think  it  may  be  a  question  whether,  on  a  reasonable 
construction,  that  qualification  should  not  be  held  to  be 
impUed  even  in  the  first  case.  But,  however  that  may 
be,  I  think  that  the  qualification  ought  to  have  been 
libelled  and  proved  in  the  present  instance,  for  if  we 
turn  to  the  Case  we  find  that  all  that  is  proved  is  that 
two  women  known  to  be  prostitutes  were  lodged  in  the 
house.  Harbouring,  in  short,  here  means  no  mow 
than  lodging,  and  that  under  the  Statute  is  not  an  offence 
unless  it  be  to  the  annoyance  of  the  inhabitants.  I  may 
say  further,  though  it  is  not  necessary  to  decide  the 
point,  that  I  think  there  ought  to  have  been  a  specifica- 
tion of  the  alleged  circumstances  which,  in  the  opinion 
of  the  prosecutor,  constituted  a  contravention  of  the 
Statute.  The  use  alone  of  the  words  in  which  a  statutoty 
offence  is  created  is  seldom  su£Scient,  and  that  is  parti- 
cularly true  in  the  present  case,  because  without  a  know* 
ledge  of  the  particular  facts  on  which  the  prosecutor 
founds,  it  is  impossible  to  say  whether  he  bases  his  Case 
on  the  first  or  the  second  branch  of  the  section  here  in 
question.  But  without  pursuing  this  matter  further  I 
am  of  opinion  that,  on  the  facts  stated  in  the  Case,  the 
question  put  to  the  Court  ought  to  be  answered  in  the 
affirmative,  and  the  appeal  sustained. 

LoBB  Adam. — In  this  Case,  which  is  presented  to  us 
by  the  Magistrates  of  Leith  under  the  Summary  Pro- 
secutions Appeals  Act,  the  charge  is  a  contravention  of 
%he  General  Police  and  Improvement  (Scotland)  Act^ 
1862,  particularly  the  337th  clause  thereof,  in  so  far 
as,  of  the  dates  libelled,  in  the  dwelling-house  occupied 
by  him  in  Leith  Walk,  the  appellant  knowingly  har- 
boured two  prostitutes  named.  And  this  chaxge  was 
followed  by  a  conviction  of  *  the  contravention  charged.' 
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Upon  considermg  ihis  conviction  the  appellant  asked  1882. 

and  obtained  a  Caae  stated  on  appeal.     And  the  only  noTm. 

question  which  he  thought  it  necessary  to  ask  the  ^^ 

magistrate  to  state,  and  the  only  question  put  to  us  in  ^'"^' 


the  Case,  is,  Whether  the  respondent  was  bound  to  libel  ^%^1«!^ 
and  to  prove  annoyance  to  the  inhabitants  ?  That  is  the  j^^^^^ 
only  question  on  the  face  of  this  appeal,  and  it  is  the 
only  question  in  reference  to  which  the  magistrate  was 
asked  to  state  the  feu^ts.  But  it  is  now  suggested  for 
the  first  time  that  there  are  other  objections,  which 
appear  on  the  face  of  the  proceedings — that  the  fiEicts 
as  proved  do  not  amount  in  law  to  harbouring. 

Now,  I  am  far  from  suggesting  that  we  are  precluded 
from  considering  or  even  deciding  other  questions  than 
those  stated  in  the  Case.  But  when  it  is  stated  here  for 
the  first  time,  and  when  the  appellant  is  asked  whether 
he  wished  the  Case  remitted  to  the  magistrate  that  it 
might  be  amended,  and  does  not  choose  to  accept  the 
ofier ;  where  the  Case  is  stated  for  the  purpose  of  raising 
a  particular  question,  and  another  point  altogether  is 
taken  up,  I  think  that  the  Case  should  be  s^it  back 
to  be  amended,  more  especially  as  the  respondent 
desires  that  that  course  should  be  followed,  rather  than 
that  we  should  assume  that  ike  whole  facts  proved  have 
been  stated  in  the  Case,  and  that  they  do  not  amount  to 
the  offence  of  knowingly  harbouring  prostitutes  under 
the  section  of  the  Statute  libelled*  K  that  point  is  to  be 
decided,  I  would  prefer  to  have  the  Case  .first  remitted 
for  amendment 

But  it  is  further  said  on  the  relevancy  that  it  is  not 
sufficient  to  say  in  the  complaint  that  the  appellant 
contravened  the  section  of  the  Act  libelled  by  knowingly 
harbouring  two  women  who  were  prostitutes,  without 
stating  the  particular  circumstances  which  constituted 
the  alleged  act  of  harbouring.  That  amounts  to  an 
objection  of  want  of  specification.  But  no  such  objec- 
tion was  stated  in  the  Court  below,  and  if  it  had  been 
stated  in  the  .inferior  Courts  an  opportunity  would  iiave 
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1882.  been  given  of  amending  the  oomplaint.     It  may  be  that 

nI?!.  something  more  than  the  knowingly  harbouring  at  Bome 

V.  time  and  place  libelled  two  prostitutes  ought  to  be  set 

^"^  forth  in  the  complaint  in  order  to  constitute  a  relevant  and 


^^tST**  sufficient  charge,  but  I  demur  to  give  effect  to  an  objec- 

^pp^^    tion  of  this  kind  when  stated  in  this  manner  and  in  this 

Court  for  the  first  time»  after  the  appellant  has  pleaded 

to  the  charge  without  objection,  after  trial,  and  after 

conviction. 

The  only  question,  I  think,  to  be  considered  in  the 
Case  on  appeal  as  stated  is  the  question  put  to  us  in 
the  Case,  and  that  appears  to  me  to  raise  a  question 
of  the  construction  of  the  S37th  section  of  the  Statute. 
Are  the  words  '  to  the  annoyance  of  the  inhabitants '  to 
be  read  as  applicable  to  all  the  clauses  in  the  previous 
part  of  the  section,  or  only  to  the  one  in  which  they 
actually  occur  ?  I  am  of  opinion  that  the  two  clauses  in 
the  section  libelled  referring  to  prostitutes  are  meant  to 
deal  with  different  offences.  The  offence  set  forth  in  the 
words  *  or  shall  knowingly  harbour  prostitutes '  is  in- 
tended to  be  applied  to  the  case  where  more  than  one 
woman  is  harboured, — ^that  is  to  say,  to  the  case  of  a 
brothel ;  and  the  second  clause  refers  to  the  case  where 
only  one  may  be  lodged^  entertained,  or  harboured,  in 
which  case  it  must  be  to  the  annoyance  of  the  inhabit- 
ants. I  think  the  offences  set  forth  in  the  previous 
clauses  of  the  section  are  treated  as  separate  and  dis- 
tinct offences,  and  I  have  a  difficidty  in  importing 
the  words  *  to  the  annoyance  of  the  inhabitants '  into 
the  first  clause,  which  relates  to  harbouring  women. 
The  expression  occurs  in  the  middle  of  the  clause  relat- 
ing to  the  harbouring  any  prostitute,  idle  rogue,  or 
vagabond,  and  it  is,  I  think,  confined  by  the  very  mode 
of  its  statement  to  the  particular  offence  in  connection 
with  which  the  words  are  used.  I  am  therefore  for 
negativing  the  question  asked. 

LoBD  Young. — I  agree  with  Lord  Craighill.    I  think 
that  this  conviction  is  bad»  and  bad  in  every  view  of  it 
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If  it  were  possible  by  any  amendment  of  the  Case  to  care  1B83. 

the  defect,  then  I  should  certainly  agree  ^  that  the  Case  Ko.  91. 

should  be  sent  back  to  be  re-stated.    But  there  ar6  two  *. 
things  which  cannot  possibly  be  amended — ^the  one  is 


the  complaint,  and  the  other  the  conviction.    They  must    fLy  as. 
stand  as  they  are  without  amendment,  and  taking  them    appmo. 
together,  I  am  of  opinion  that  they  are  bad,  and  that  the 
fault  is  irremediable.     ' 

The  words  of  the  Statute  are  followed  in  the  complaint, 
and  no  further  description  of  the  offence  is  given.     The 
words  are  *  did  knowingly  harbour  prostitutes.*    Now,  I 
think  it  too  clear  even  to  be  pointed   out  that  the 
offence  of  harbouring  prostitutes  may  be  committed  in  a 
variety  of  ways.     It  is  necessary,  therefore,  when  any 
one  is  charged  with  this  offence,  to  set  forth  what,  in 
point  of  fact,  was  the  particular  way  in  which  he  is  said 
to  have  committed  it.     If  this  is  done  in  the  complaint^ 
and  the  conviction  echoes  the  complaint  by  reference  to 
it,  that  is  sufficient  to  support  the  conviction,  provided 
that  what  the  accused  is  said  to  have  done  amounts  in 
law  to  tiie  offence.    But  if  neither  the  complaint  nor  the 
conviction  contain  any  hint  of  the  particular  facts  where* 
in  the  offence  is  proved  to  have  consisted — ^if  the  charge 
is  merely,  as  it  is  here,  *  did  knowingly  harbour  pros- 
titutes' — then  it  is  impossible  to  determine  whether 
the  magistrate  was  right  in  inferring  that  the  founts 
which  he  held  to  be  proved  amounted  in  law  to  the 
offence,  for  we  have  no  means  of  discovering  in  what  he 
may  imagine  the  crime  of  harbouring  prostitutes  to  con- 
sist    In  England  the  practice  is  to  set  forth  the  facts  in 
the  conviction,  not  in  the  complaint ;  in  this  country 
we  usually  reach  the  same  result  by  referring  to  the 
complaint,  where  the  facts  are  or  should  be  narrated  in 
full ;  but  the  principle  in  both  countries  is  the  same ; 
and  in  an  English  case  Mr  Justice  BuUer  observed — '  It 
is  not  true  that  in  framing  a  conviction  it  is  sufficient  to 
follow  the  words  of  the  Statute  in  all  cases.    In  some^ 
indeed,  it  may,  as  where  the  Statute  gives  a  particular 
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1882.     description  of  the  offence ;  but  it  is  otherwise  where  a 

NoTi.     particular  offence  is  included  under  a  general  description* 

«.       Where  a  particular  act  constitutes  the  offence^  it  may  be 

■    '*"'     enough  to  describe  it  in  the  words  of  the  legislature, 

!  ^by  as!^  but  where  the  legislature  speaks  in  general  terms,  the 

appmT  conviction  must  state  what  act  in  particular  was  done 

I  by  the  party  offending  to  enable  him  to  meet  the  charge' 

— Bex  V.  James,  June  16, 1784,  Caldecottfs  Beps.,  p.  458. 

Now,  here  I  think  that  it  is  manifest  that  the  legislatore 

\  speaks,  in  general  terms  when  it  uses  the  expression 

'harbouril^  prostitutes,'  and  contemplates  that  there  is 
a  variety  of  acts  which  may  or  may  not  amount  in  law 
to  that  offence ;  and  if  this  magistrate  was  of  opinion 
that  the  mere  act  of  letting  lodgings  to  women  who 
happened  to  be  prostitutes  amounted  to  the  offence  of 
harbouring  prostitutes,  without  any  proof  of  prostitution 
having  been  actually  carried  on  in  the  house,  it  was 
conceded  by  the  respondent's  counsel  that  he  would  be 
taking  an  erroneous  view  of  the  nature  of  the  offence. 
But  neither  from  the  complaint  nor  from  the  conviction 
is  it  possible  to  discov^  thl^t  the  magistrate  did  not  hold 
this  erroneous  opinion, 

I  have  referred  to  English  authorities.  There  have 
been,  I  believe,  several  decisions  to  the  same  effect  in 
the  Courts  of  this  country,  but  they  have  not  been  cited 
to  us,  and  the  only  one  which  I  have  been  able  to  find 
is  unfortunately  a  decision  of  my  own,  and  therefore  not 
so  material  as  it  would  otherwise  have  been.  It  is  the 
case  of  Clark  v.  Lang,  in  the  Circuit  Court  of  Glasgow 
in  1876,  Couper»  voL  iiL  p.  268.  There  the  charge,  of 
which  the  conviction  was  the  echo,  was  a.  contravention 
of  the  Glasgow  Police  Act,  sec  135 — Mn  so  far  as  yoa 
the  said  William  Clark  did  on  (date),  in  or  near  a 
close  situated  at  ot  near  (locus),  use  words  or  be- 
haviour towards  Jemima  Faterson  or  Wright  (designed)^ 
witii  intent  to  provoke  a  breach  of  the  peace,  or 
whereby  a  breach  of  the  peace  may  have  been  occa- 
i^oned.'     I. had  no  hesitatioQ.in  setting  aside  tba|i  con-. 


Abbot 

V, 

Onai. 
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victdon^  and  in  the  opiiiion  attributed  to  me,  I  have  ho     1683. 
doubt  correctly,  I  am  reported  to  have  said — *I  think     nTw. 
the  complaint  and  the  conviction  are  both  bad  for  want 
of  specification;   and  indeed,   if  the  complaint  is  in- 
sufficient  ia  this  respect,  the  convictian.  which  is  hj^^ 
simple  reference  to  it,  must  be  so  also.   It  was  ccmtended    Appeal* 
that  it  is  sufficient  to  follow  exactly  the  words  of  the 
Statute ;  but  this,  is  not  a  universally,  or  even  generally, . 
true  proposition.   When  the  Statute  specifies  a  particular 
act  it  is  sufficient  to  follow  the  words,  otherwise  not. 
In  the  more  common  case,  of  which  this  is  an  example, 
of  general  words  used  in  a  Statute  to  cover  a  variety  of 
acts,  by  any  of  which  the  penalty  will  be  incurred,  it  is 
not  sufficient  to  follow  the  general  words,  hut  it  is 
necessary  to  specify  in  the  complaint  the  act  which  is 
charged  in  the  individual  case»  and  in  the  conviction  the 
act  of  which  the  accused  is  convicted,  although,  no 
doubts  according  to  our  practice,  the  conviction  may  be 
referential  if  the  complaint  is  sufficiently  specific.     If  it 
were  permitted  to  the  prosecutor  to  state  in  his  com- 
plaint, not  the  facts  which  he  charges,  but  only  the 
legal  result  in  his  view  of  the  matter,  the  accused  would 
not  know  what  he  had  to  answer ;  and  if  it  were  per- 
mitted to  the  magistrate  to  state  in  the  conviction^  not 
the  facts,  but,  only  the  legal  result  in  his  view,  it  would  * 
be  impossible  to  discover  an  error  in  law,  and  a  person 
might  be  convicted  and  punished  for  what  was  clearly 
no.  offence  at  all.'  —  Now,  I  adhere  strongly  to  that 
opinion^  which  seems  to  me  to  be .  right  in  law  and  - 
founded  on  considerations  of  reason  and  good  sense ;  and 
I  do  so  all  the  more  willingly  as  I  find  that  it  expresses  • 
rules  which  are  adopted  in  the  other  end  of  the  island* 
On  this  ground,  therefore,  which  is  irrespective  of  all 
motion  of  amendment,  I  think  that  the  conviction  is 
bad. 

But  apart  from  this,  I  agree  with  Lord  Craighill  that 
there  can  be  no  offence  under  this  section  of  the  Statute, 
unless  the  harbouring  is  proved  to  be  to  the  annoyance 


628        CASES  BEFOSE  THE  HIGH  OOUBT    [vOL.  IV. 

1882.     of  the  inhabitants.    This  is  a  police  Statute  intended  to 
NoTi.     secure  public    order,   and  to  protect  the  inhabitantB 
V.        against  annoyance.     It  is  not  its  object  to  enable  the 
.^~''     poUce  and  the  magistrates  to  punish  private  immorality. 
iLy2a.  '  Every  line,  every  word,  of  the  clause,  in  my  opinion, 
▲ppmo.    involves  that  idea.     It  is  a  clumsy  clause — and  in  that 
respect  it  resembles  ahnost  every  other  clause  of  the 
Statute,  for  it  is  a  clumsy  and  prolix  Statute.     Harbour- 
ing   prostitutes    is    mentioned    twice   in    the    clause, 
once  with  an  express  reference  to  the  annoyance  of 
the  iohabitants,   and   once    without      Are  these  two 
offences  or  only  one?    Is  harbouring  to  the  annoyance 
of  the  inhabitants  one  offence,  and  harbouring  with- 
out   causing    them    annoyance  another  and    different 
offence?    That  does  not  seem  to  me  to  be  good  sense. 
Every  part  of  the  section  implies  that  the  offence  is  no 
offence  unless  done  to  the  annoyance  of  the  inhabitants. 
All  may  be  quite  innocent  if  none  of  the  inhabitants 
suffer  any  annoyance.     I  cannot  hold  that  if  prostitutes 
are  harboured  to  the  annoyance  of  no  one,  and  without 
any  one  being  aware  of  it,  except  the  policemen  who 
have  hunted  it  out,  that  that  constitutes  an  offence 
against  public  police.    The  annoyance  of  the  inhabitants 
is  of  the  gist  and  essence  of  the  offence,  and  must  be 
charged  and  established. 

The  following  was  the  Interlocutor : — 
'Edinburgh,  26th  May  1882. — ^Having  considered  this 
Case,  and  heard  coimsel  for  the  parties,  Sustain  the 
appeal :  He  verse  the  determination  of  the  inferior  Judge : 
Find  the  appellant  entitled  to  expenses,  which  modify 
to  five  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  agaiost  the  respondent.' 

Agwkt  for  the  AppeI]ani--JoBir  PATBBaoR,  I^A. 
Agent  for  the  Bespoxulent— Pabtt. 
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Present, 

Lords  Youno,  Craighill,  and  Adaic. 

KsNNBTH  Maoksnzxs  Maolbod,  Appellant — SoUeUar-Oenerdl 

(AAer)  and  Asher, 

AOAnrsT 

Fblix  O'Nbil^  Seepondent — Ahieni, 

Adultbration  of  Milk — MuiK^  Watbbing — Statuti  38th  akd  39th 
Yio.,  a  63,  8B08.  6,  21,  and  22  (The  Sale  of  Food  jand  Drags  Act, 
1875}~-8tatutb  42d  and  43d  Yio.,  o.  30  (The  Sale  of  Food  and 
Drugs  Act  Amendment  Act,  1879) — Question  of  Law — Sheriff, 
Powers  of,  under  The  Sale  of  Food  and  Drugs  Aot,  1875,  sbo. 
6 — ^Analyst,  Publio,  Certifioate  bt — Appeal  against  Aoquittal 
— Statute  38th  and  39th  Vic,  o.  62,  seo.  3,  sub.-seo.  9.  (Sum- 
mary Prosecutions  Appeals  Act,  1875) — ^Bbmit  to  Sheriff. — In  an 
appeal  against  an  acquittal  from  a  charge  of  a  contravention  of  sec- 
tion 6  of  The  Sale  of  Food  and  Drugs  Act,  1875,  by  selling  as 
sweet  milk  milk  that  had  been  watered,  presented  on  the  ground 
that  the  Sheri£f  had  not  given  effect  to  the  facts  ascertained  by  the 
Public  Analyst.  Held  that  an  article  may  cease  to  be  of  the  nature, 
substance,  and  quality  of  milk,  for  which  it  has  been  sold,  by  the 
addition  of  water  to  it ;  and  that  whether  that  is  so  in  any  particular 
case  is  for  the  determination  of  the  Sheriff  or  Magistrate  trying  the 
ease,  who  may  and  ought  to  convict  under  said  section  where  he  is 
of  opinion  that  the  milk  sold  has  been  so  watered  as  not  to  be  of 
the  nature,  substance,  and  quality  of  the  milk  demanded  by  the 
purchaser ;  and  opinion  that  in  the  circumstances  stated  in  the 
Case — ^viz.,  where  27  per  cent  of  water  had  been  added  to  the 
article  sold  as  sweet  milk — ^the  Court  would  not  have  sustained 
an  appeal  against  the  judgment,  if,  instead  of  an  acquittal,  the  pro- 
secution had  resulted  in  a  conviction. 

QueHtUm. — ^Whether  in  an  appeal  under  the  Summary  Prosecutions 
Appeals  Act*  against  an  aoquittal  upon  a  complaint  which  chaiges 
a  quasi  delict,  it  is  competent  to  the  High  Court  to  remit  the  case 
to  the  Sheriff  or  Magistrate  who  tried  it,  with  instructions  either  to 
convict  or  to  try  the  accused  a  second  tune. 

This  was  an  appeal  under  the  Summary  Prosecutions  i882. 
Appeals  Act,  at  the  instance  of  EIenketh  Magkenzis  -^Zh. 
Macleod,  Inspector  of  Nuisances  for  the  City  and  Burgh  ^^ 
of  Glasgow — ^the  person  appointed  under  'The  Sale  of  ^^^ 
Pood  and  Drugs  Act,  1875,'  and  '  The  Sale  of  Food  and  ^ti^ 
Druffs  Act  Amendment  Act,  1879/  by  the  Local  Autho-     * . 
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1882.     rity  for  Glasgow  to  enforce  the  said  Acts — against  a 
nTTw.    judgment  by  one  of  the  Sheriflf-Substitutes  for  Lanark- 
"a     ^^^    (Balfour),   dismissing,  a    complaint^  brought  at 
^.   the  appellant's  instance  before  the   Sheriff   Court  at 
-May  26. '  Glasgow,   agiust  Felix   O'Neil,  milk  dealer.  No.  36 
Appeal.    Claythom   Street^   Glasgow,   the  respondent,  -  charging 
an  offence  within  the  meaning  of  the  said  Acts,  parti- 
cularly section  6  of  the  said  S^e  of  Food  and  Drugs  Act, 
1875,  actor  or  art  and  part : 

'  In  80  FAB  AS,  upon  the  9tk  day  of  February  1882,  he  did,  by  himaelf 
or  his  servant,  and  for  whom  he  was  responsible,  within  or  near  the 
shop  or  promises  occupied  by  him,  situated  at,'  &c., '  sell  to  Bobert 
Inglis,  ordinary  sanitary  inspector  or  police  constable  in  Glasgow,  in 
terms  of  a  demand  by  him  for  same,  twopenny  worth  or  thereby  of  milk, 
as  sweet  milk,  being  an  article  of  food,  which  article  of  food  was  pur- 
chased by  the  said  Bobert  Inglis  for  and  on  behalf  of  the  said  Kenneth 
Mackenzie  Macleod,  and  when  so  sold  as  aforesaid  it  was  not  of  the 
nature,  substance,  or  quality  demanded  by  the  said  Bobert  Inglis,  in 
respect  that  it  contained  27  per  cent,  or  thereabout  of  added  water, 
and  was  so  sold  to  the  prejudice  of  one  or  other  of  the  said  Kenneth 
Mackenzie  Macleod  or  Bobert  Inglis,  purchaser  thereof,  whereby  the 
said  Felix  O'Neil  for  such  offence  is  liable  on  summary  conyiction  of 
the  same  to  forfeit  and  pay  a  penalty  not  exceeding  £20/ 

It  was  set  forth  in  the  Case  on  appeal  that 

The  following  facts  were  admitted  and  proved  on  evidence.  That 
the  said  Bobert  Inglis  went  to  (yKeil's  shop  on  9th  February  last, 
and  asked  for  twopence  worth  of  sweet  milk,  and  in  answer  to  that 
demand  the  respondent's  wife,  in  presence  of  the  respondent,  supplied 
him  with  the  article  in  question.  That  Inglis  then  paid  for  the 
article,  and  informed  the  respondent  that  he  had  bought  it  to  have  it 
analysed  by  the  public  analyst  That  he  offered  to  divide  it  into 
three  portions  and  give  the  respondent's  wife  one,  but  that  the 
respondent,  on  being  referred  to,  declined  the  offer.  That  the 
inspector  then  poured  the  milk  into  a  bottle,  which  he  sealed  and 
labelled,  and  took  to  Dr  John  Clark,  one  of  the  analysts  for  the  city 
of  Glasgow,  who  divided  the  sample  into  two  portions.  Dr  Clark 
retained  one  for  analysis,  and  gave  the  other  in  a  sealed  bottle  to  the 
said  Bobert  Inglis,  who  produced  it  at  the  trial 

That  the  analysis  of  the  article  in  question  made  by  Dr  Clark 
showed  (as  stated  in  his  report  produced)  'that  this  sample  of  milk 
has  been  diluted  with  27  pes  cent  of  add^d  water  or  thereabout,'  and 
'  no  change  had  taken  place  in  the  condition  of  the  article,  that  would 
interfere  with  the  analysis.'    In  arriving  at  that  conclusion  he  (Dr 
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Clark)  founded  on  whafc  la  called  the  Bomexsel  Honee  Standard,      1882. 
acooxding  to  which  sweet  milk  contains 

Solids  not  fat  .  .  .  8*6 

Fat-  .  .  .  .  .  2'5  ' 

Water         .....  88-9 


No.  02. 
Maoleod 

aN«a. 


bat  that  the  article  in  question  was  made  up  of 

Solids  not  fat  »         .  . 

Fat  .... 

Water         .... 


loa 

6-27 

2-28 

9145 

100 


HuhCooit, 
Mayas. 

AppaaL 


He  deponed  that  he  had  had  fourteen  years'  experience^  and  that  dur- 
ing the  last  few  years  he  had  analysed  500  samples  each  year.  That 
the  Somerset  House  standard  was  considered  a  low  standard,  and  had 
been  arrived  at  by  actual. experiments  in  analysing  quantities  of  milk 
derived  from  different  cows  from  various  localities.  That  in  his 
opinion  the  percentage  of  water  in  the  sample  in  question  was  not 
caused  by  the  low  feeding  of  cow&  Ko  sample  of  milk  of  a  genuine 
character  had  passed  through  his  hands  with  such  a  low  percentage 
of  solids  not  fat,  and  only  in  one  case  had  the  solids  not  fat  come 
below  9  per  cent,  and  in  that  case  the  percentage  was  8*8.  No 
evidenoe  was  led  as  to  the  character  of  the  respondent's  trade,  or 
to  aooount  for  the  large  percentage  of  water  in  the  sampla 

In  the  circumstances  I  held  that,  if  the  Somerset  House  standard  be 
taken  as  authoritative,  water  must  have  been  added  to  the  milk  to  the 
extent  of  27  per  cent,  but  in  the  state  of  the  proof  as  led  there  was 
nothing  to  show  conclusively  what  quantity  of  water  if  any  had  actually 
been  added,  or  how  it  had  been  added.    The  evidence  to  prove  the 
excess  was  contained  in  the  foresaid  analysis  by  Dr  Clark,  based,  as 
stated  by  him,  on  the  Somerset  House  standard,  which  is  not  a 
standard  fixed  by  the  foresaid  Acts,  and  is  not^  therefore,  in  my 
opinion,  authoritative.    I  was  of  opinion  that  even  if  water  to  some 
extent  had  been  added,  that  according  to  the  views  of  the  judges  in  the 
cases  of  Davidson  v.  M^Zeod,  High  Court,  December  14,  1877,  Couper, 
vol  iii  p.  511 ;  Morton  v.  Oreen^  High  Court,  June  10, 1881,  Couper,, 
voL  iv.  p.  457 ;  and  fyamock  v.  Johnston^  High  Court,  July  15, 1881, 
Couper  voL  iv.  p.  509,  the  respondent  would  not  have  violated  the 
6tb  section  of  The  Sale  of  Food  and  Drugs  Act,  1875,  in  respect  (1) 
thiit  theqs  was.no  evidence  to  prove  fraudulent  adulteration  to  conceal 
inferior  quality  or  to  give  a  deceitful  appearance  to  the  article ;  (2) 
that  there  was  no  introduction  of  a  foreign  substance,  water  being 
always  a  laige  constituent  of  milk,  and  being  present  in  milk  of  the 
Somerset  House  standard  to  the  extent  of  88*9  per  cent;  (3)  that 
there  was  no  authorised  standard  foi;  ascertaining  the  necessary  per- 
centage of  solids,  not  fat^  in  order  to  justify  a  conviction ;  and  (4) 
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1882.     ^^^  ^^  demand  was  made  by  the  Sanitary  Inspeetor  for  the  Somenet 

-—       House  standard  when  he  pnichased  the  article,  and  that  the  article 

Ifadeod     supplied  by  the  respondent^  for  ought  that  had  been  proyed,  might 

(VNefl.     ^^^®  ^^'^^'^  ^^  ^  quality  and  price  suited  to  the  wants  and  means  of  the 

respondent's  customers.    I  accordingly  dismissed  the  complaini 


HtgliC 
Hay 


Courts 


The  question  of  law  for  the  opinion  of  the  Court  of 
▲ppmL    Justiciary  was — 

Whether  under  the  whole  circumstances  of  the  case 
the  respondent  could  have  been  held  guilty  of  an  offence 
within  the  meaning  of  the  sixth  section  of  the  Statute 
founded  on. 

The  Solicitor-Genkeal  and  Ure  for  the  appellant 
contended— The  case  raised  before  the  Sheriff  was  not  one 
of  «pplyu,g  milk  of  u>feri»q«diQr. '  Th,  Sheriff  rtaU. 
in  the  Case  on  appeal  that  he  held  that,  *  if  the  Somerset 
House  standard  be  taken  as  authoritative,  water  must 
have  been  added  to  the  milk  to  the  extent  of  27  per 
cent/  and  that  the  analyst  had  certified  that  the  milk 
had  been  diluted  to  that  extent  with  added  water,  also 
that  he  had  not  seen  in  any  case  of  milk  of  a  genuine 
character  so  low  a  percentage  of  solids,  not  fat.  The 
report,  certificate,  and  deposition  of  the  analyst  was  the 
only  evidence  regarding  the  nature  and  quality  of  the 
article  sold  which  was  before  the  Sheriff;  no  other 
evidence  was  adduced,  and  section  21  of  the  Act  of  1875 
provides  that  that  certificate  shall  be  sufficient  evidence 
of  the  fstcts  therein  stated.  Nevertheless  the  Sheriff  dis- 
missed the  complaint,  and  in  effect  found  that  the  article 
sold  was  of  the  nature,  substance,  and  quality  of  sweet 
milk,  and  thereby  illegally  concluded,  against  the  evidence 
of  the  certificate,  and  in  the  absence  of  all  other  evidence, 
that  there  was  no  water  added.  Harrison  v.  Richards^ 
Queen's  Bench,  1881. — Reported  in  *The  Analyst,'  voL 
viL  No.  70,  page  11,  printed  by  Jno.  Davis,  Old  Kent 
Boad,  S.E.  London.^ 

^  Harriton  v.  BiehardB^  Qneen's  Bench. — ^The  following  is  the  report 
of  thiscasein  *The  Analyst'  for  January  1882,  vol.  viL  p.  II : — 'Heniy 
Richards  had  been  summoned  by  W.  T.  Harrison,  an  Inspector  for 
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Lord  Youno. — ^Then  the  question  of  law  which  yon     1881 
say  we  have  to  consider  is  whether  or  not  the  Sheri£f  is    noTsb. 
debarred  from  judging  whether  the  article  sold  is  of  the       «. 
nature,  substance,  and  quality  of  the  article  demanded, 


where  he  has  placed  before  him  a  certificate  from  a^^^^^* 
public  analyst  that  there  has  been  thia  particular  quantity    ^^^^ 
of  added  water.     Are  we  to  find  as  matter  of  law  that 
where  the  analyst  so  certifies  and  there  is  no  other 
evidence  adduced,  the  Sheriff  must  convict  ?    That  seems 
to  me  to  be  more  a  question  of  quality  than  of  law.     At 


the  Poplar  Board  of  Works,  for  selling  adulterated  milk.  The  certifi- 
cate of  the  analyst)  Mr  W.  C.  Yoimg,  gave  the  nsaai  figores,  and 
stated — I  am  of  opinion  that  the  same  is  a  sample  of  milk  adultemted 
with  20  per  cent  of  water.  The  magistrate  (Mr  Lushington)  con- 
sidered that  he  and  not  the  pnhlic  analyst  was  the  nltimate  jndge  of 
the  matter  in  issue, — whether  the  defender  had  sold  to  the  inspector 
milk  adulterated  with  watei:  He  took  it  to  be  a  matter  of  notoriety 
and  common  observance  that  the  milk  of  different  cows,  and  of  the 
same  cows  under  different  circnmstances,  varied  considerably  in  rich- 
ness and  in  the  proportion  of  its  several  constituents :  he  compared 
the  results  certified  by  Mr  Toung  with  some  obtained  by  Dr  Yoeicker, 
and  came  to  the  conclusion  that  it  was  fully  possible  that  the  de- 
fendant's milk  was  in  &ct  a  sample  of  very  poor  but  genuine  mOk, 
from  which  some  of  its  original  richness  had  been  abstracted  in  the 
process  of  gradually  ladling  out  for  sale,  without  any  fraudulent 
adnltetation  with  water,  and  the  magistrate  declined  to  convict  the 
defendant  He  was  of  opinion  that  he  had  satisfied  the  Statute  (Sale  of 
Food  and  I>mgs  Act,  secta  21  and  22)  by  receiving  the  analyst's  cer- 
tificate as  sufficient  evidence. of  the  oonstitqents  of  the  milk,  and  that 
he  was  left  free  by  the  Statute  to  question  and  examine  for  himself 
the  correctness  of  the  certificate,  so  far  as  regarded  the  analyst's 
conclusion  that  the  milk  had  been  adulterated. 

*  The  magistrate  gave  a  special  Case,  which  was  aigued  by  counsel  for 
the  Poplar  Board  of  Works  before  the  Queen's  Bench  Division,  and 
the  following  are  the  judgments  delivered : — 

*  Mb  JusnoB  Lindlbt.— Nobody  appearing  on  the  other  side. — I 
think  we  have  seen  enough  to  say  that  the  magistrate  has  put  too 
nanow  a  construction  upon  section  21,  which  runs  thus  : — ''At  the 
hesring  of  the  information  in  such  proceeding  the  production  of  the 
certificate  of  the  analyst  shall  be  sufficient  evidence  of  the  facts  them- 
in  stated,  unless  the  defendant  shall  require  that  the  analyst  shall  be 
called  as  a  witnessi  and  the  part  of  the  article  retained  by  the  person 
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1882.     all  events,  if  it  be  a  question  of  law,  you  must  maintain 

KoTsiiL     that  there  is  a  definite  "fixed  standard,  whereby  the 

«.        nature  and  quality  of  articles  can  be  ascertained  and 

determined — that,  in   other  words,  as  regards  this  par- 


^jfil^of*'  ticular  case  the  law  provides  a  standard  of  quality, 
^pp^^  The  Solicitor-GhIKeral  and  Ure  for  the  appellant— 
We  cannot  contend  that  there  is  any  such  legal  standard. 
The  only  authority  given  to  the  Somerset  House  standard 
,  is  derived  from  the  provision  in  section  22  of  the 
Adulteration  Statute  of  1875,  giving  power  to  the  Jus- 
tices to  have  the  article  analysed  by  the  chemical  officeis 

who  purchased  the  article  shall  be  produced,  and  the  defendant  may, 
if  he  thinks  fit,  tender  himself  and  his  wife  to  be  examined  on  his 
behalf."  The  form  of  the  certificate  throws  some  ligbt  upon  the  proper 
construction  of  the  expression — ^^  evidence  of  the  facts  therein  stated." 
The  facts  to  be  stated  in  the  certificate  aie  the  result  of  an  analysis, 
and  the  form  is — "  I  have  analysed  the  same,  and  declaxe  the  result  of 
my  analysis  to  be  as  follows."  That  is  one  set  of  facts :  then  comes 
an  expression  which  is  another  fact,  and  it  runs  thus : — *'  I  am  of 
opinion  that  the  said  sample  contained  the  parts  as  under,  or  the  pe^ 
centages  of  foreign  ingxedients  as  under.''  What  the  analyst  here  has 
done  is  this — he  has  analysed  this  milk,  and  he  sets  out  the  result  of 
the  analysis  in  the  certificate,  and  then  he  gives  in  the  note  his  opin- 
ion ;  and  his  opinion  is  that  the  sample  of  milk  is  adulterated  with 
20  per  cent,  of  water.  That  is  prinui  faae  evidence ;  of  cousbc  it  is 
not  conclusive,  but  it  is  prima  fade  evidence  which,  in  this  case,  the 
person  charged  did  not  attempt  to  dispute.  It  is  to  be  taken  for  what 
it  is  worth,  and  the  Act  of  Parliament  presumes  what  it  is  worth.  It 
says  that  it  is  to  be  prima  facie  evidence.  Therefore  I  think  it  was 
not  right  on  the  part  of  the  magistrate  here  to  take  the  course  he  did, 
because  what  he  did  was  to  disregard  the  only  evidence  there  was  in 
the  case.  There  was  no  other  evidenoe  at  all,  but  he  has  not  given 
effect  to  it 

*  Mb  JuemoB  Matthbw. — I  am  entirely  of  the  same  opinion. 

'  Mb  R  Bbown. — Then  the  Case  is  remitted  to  the  magistrate  for 
conviction  1 

*  Mb  JuBTiOB  LiNDLBT. — Not  for  conviction.  The  Case  is  remitted 
back,  then  that  will  give  the  magistrate  an  opportunity  of  explaiuin^ 
it  I  think  tKb  question  is  whether  he  was  right  We  will  answer 
the  question  by  saying  that  in  our  opinion  his  determination  was 
erroneous  in  point  of  law,  and  then  the  Case  is  remitted  to  him  far  his 
determination.'  , 
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attached  to  the  department  of  the  Commissioners  of     lS8l 
Inland  JElevenue  at  Somerset  House.  vZh. 

Lord  Youkg, — ^Then,  if  the  law  does  not  fix  any  de-       ♦. 
finite  line  with  reference  to  the  nature  and  quality  of  — . 


milk,  or  of  any  other  article,  is  there  any  question  of  law    £ay  as. 
here  raised  ?    Is  it  not  the  case  that  tiie  law  leaves  to    appmi. 
the  Sheriff  to  determine  upon  the  evidence  before  him, 
whether  in  the  whole  circumstances  of  each  particular 
case  the  thing  sold  was  of  the  nature,  substance,  and 
quality  of  the  article  which  was  demanded  ? 

Urb,  for  the  respondent — This  Court  is  entitled,  we 
contend,  to  look  at  the  facts  proved  in  the  case,  and  to 
say  whether  in  law  the  Sherifi*  ought  not  to  have  con- 
victed upon  these  facts ;  and  if  there  is  laid  before  him 
evidence,  which  the  law  declares  to  be  sufficient,  that 
there  was  some,  no  matter  what  quantity  of  water 
added,  he  was,  we  contend,  bound  to  give  effect  to  that 
evidence.  But  instead  he  went  direct  against  the 
evidence,  which  the  Statute  declares  shall  be  sufficient, 
and  acquitted,  which  was  illegal.  We  ask  the  Court 
to  remit  the  Case  to  the  Sheriff  with  instructions  to 
him  to  find  that  the  contravention  charged  was  here 
committed. 

Lord  Youxq. — But  this  is  an  appeal  against  an  ac*^ 
quittaL  And  although  the  question  has  been  noticed  iii 
some  previous  cases,  it  has  never  been  decided.  I  mean 
as  to  the  competency  of  sending  a  case  back  to  be  tried 
again.  We  have  always  had  a  difficulty  upon  the  point, 
and  I  think  it  has  been  held  to  be  quite  incompetent  in 
the  case  of  a  proper  crime,  and  so  far  as  I  can  recollect, 
wc  have  never  held  it  to  be  competent  even  in  the  case 
of  any  other  offence. 

The  Solicitor-General  having  quoted  the  cases  of 
Henderson  v.  CaUendar,  High  Court,  Couper,  vol.  iv.  p. 
120;  Stevenson  v.  M'Levy  and  others,  High  Court, 
Nov.  6,  1878,  Couper,  vol  iv.  p.  202,  intimated  that 
they  insisted  in  the  appeal  to  the  effect  only  of  obtaining 
the  opinion  of  the  Court  on  the  question  raised. 
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1882.         The  respondent  was  absent 

NoTw.        Lord  Young,  in  delivering  the  opinion  of  the  Court, 
^  V.       said — The  question  put  to  us  in  this  Case  is,  whether  in 
the  whole  circumstances  of  the  Case  it  was  possible  to 


May  aSr**  convict  the  respondent  of  an  offence  within  the  meaning 
Appeal,  of  the  6th  section  of  the  Sale  of  Food  and  Drugs  Act, 
1 875  ? ;  and  the  whole  circumstances  of  the  Case  are  that 
milk  which  had  been  sold  by  the  respondent  as  sweet 
milk,  was  diluted  to  the  extent  of  having  in  it  27  per 
cent  of  added  water.  The  question  put  to  us  is  one  of 
law,  and  we  are  of  opinion  that  if  a  person  so  wateis 
milk,  that  in  the  opinion  of  the  Sheriff  or  other  ma^- 
trate  trying  the  charge  it  is  not  of  the  nature,  substance, 
and  quality  of  milk  demanded  by  the  purchaser,  the 
seller  may  lawfully,  and,  if  there  is  nothing  to  the  con- 
trary, ought  to  be  convicted,  under  the  clause  of  the 
Statute  in  question.  There  is  no  more  law  than  this  in  the 
Case.  It  is  the  foundation  of  our  opinion  that  milk  may 
cease  to  be  of  the  nature,  substance,  and  quality  of  milk, 
for  which  it  is  sold,  by  the  simple  process  of  putting 
water  into  it.  Whether  it  is  so  or  not  in  any  particnkr 
ease  is  a  matter  for  the  determination  of  the  particular 
person  trying  the  case.  This  is  an  appeal  against  an 
acquittal,  and  I  do  not  think  it  necessary  to  do  more  than 
annoimce  this  as  our  opinion  as  matter  of  law,  nor  do  I 
understand  thiat  we  are  asked  to  set  aside  the  acquittal 
in  this  case,  or  to  make  a  remit  to  the  Sheriff  directing 
him  to  substitute  a  conviction  for  it  I  may  add  that  if 
instead  of  an  acquittal  there  had  been  a  conviction  here, 
I  should  not,  and  I  do  not  think  either  of  my  brethren 
would,  have  been  disposed  to  sustain  an  appeal  against  it. 
Lords  Craiqhill  and  Adam  concurred. 
The  Court  pronounced  no  Interlocutor. 

Agents  for  the  Appellant— Menn  Campbkia  k  Smith. 
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ABERRATION  OF  MIND. 

Held,  on  the  principle  of  the  case  of  DingwaU  (Irv.,  vol.  v. 
p.  466),  confinned  by  the  case  of  McLean  (Couper,  voL  iii  p. 
334),  that  aberration  of  mind  not  amounting  to  insanity  may 
legitimately  form  an  element  in  the  question  between  Murder 
and  Culpable  Homicide; — 2d,  Circumstances  in  which  this 
principle  applied  where  the  panels  at  the  date  of  the  homicidal 
acty  was  labouring  under  delirium  tremens, — Andrew  Qranger^ 
Inverness,  Sept.  14,  1878,  p.  86. 
ABSENCE  OF  PROSECUTOR 
See  Proouratob  Fiscal,  p.  561. 

SUSPENDER. 

A  person  having  been  convicted  and  sentenced  in  the  Justice  of 
the  Peace  Court  in  absence  under  section  539  of  the  Merchant 
Shipping  Act,  1854,  for  an  offence  under  the  Merchant  Seaman 
(Payment  of  Wages  and  Rating)  Act,  1880,  presented  a  Bill 
of  Suspension  to  the  High  Court  of  Justiciary,  and  pleaded 
inter  alia  that  he  had  not  been  duly  and  lawfully  cited.  The 
suspender  being  absent  and  stated  to  be  resident  in  Liverpool, 
the  Court  refused  to  entertain  the  BiQ,  and  continued  the  case 
for  a  month  for  the  purpose  of  his  attending;  and  on  his 
failing  to  appear  the  Bill  refused. — Nathan  v.  AuLdy  High 
Court,  Nov.  9,  1881,  p.  525. 
ABUSIVE  OR  INSULTING  BEHAVIOUR. 

See  Bbhaoh  of  ths  Pbaob,  p.  53. 
ACT  OF  ADJOURNAL  op  12th  July  1881. 
See  Appendix  No.  1. 
„  Circuit  Courts,  Additional,  p.  518. 

—  17th  March  1827.     Chap.  n.  sec.  6. 

See  PaoDUonoNB,  Lodging  bbtorb  Shbriff,  p.  541. 
ACTOR,  OR  ART  AND  PART. 

See  Trsbpabs  in  Pursuit  op  Gams,  p.  334. 
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ADJOURNMENT  OF  DIET. 

See  Statute  42nd  and  43rd  Via  o.  CXXXII.,  bbot.  278,  &a 
(Edinburgh  Municipal  and  Police  Act,  1879),  p.  338. 

ADMINISTRATION  OF  JUSTICK 

A  Procurator-fiscal  having,  for  the  convenience  of  an  accused 
and  to  save  expense,  given,  on  20th  April  1879,  to  the  owner 
of  a  road  locomotive  engine  an  informal  intimation  through 
the  police  requesting  his  attendance  at  his,  the  iiscal's,  office  on 
24th  April  following,  with  reference  to  proceedings  under  The 
Locomotives  Acts,  and  the  former  having  attended,  and  bemg 
present  during  the  sittings  of  the  Justices  of  the  Peace  in 
Quarter  Sessions,  a  complaint  charging  him  with  an  offence 
under  these  Acts,  of  which  he  had  had  no  previous  notice, 
was  presented,  and  a  warrant  for  his  apprehension  was  ob- 
tained thereon.  The  complaint  was  thereupon  read,  and  on 
the  accused  refusing  to  plead,  a  plea  of  not  guilty  was  re- 
corded, and  the  diet  was  adjourned  till  6th  May  following,  a 
copy  of  the  complaint  being  at  the  same  time  handed  to  the 
accused,  who  failed  to  appear  at  the  adjourned  diet,  and  was, 
after  evidence  led,  convicted  and  sentenced  in  absence.  He 
thereafter  suspended  on  the  ground  of  irregularity  in  the 
proceedings,  and  of  oppression,  he  being  law-abiding.  Sus- 
pension granted,  and  the  conviction  set  aside,  with  expenses. 
—Parr  v.  Henderson,  High  Courts  May  22,  1879,  p.  252. 

ADULTERATION  OF  FOOD. 

A  milk-dealer  was  convicted  under  section  6  of  the  Sale  of  Food 
and  Drugs  Act  for  selling,  to  the  prejudice  of  the  purchaser, 
fourpence  worth  of  cream  which  vras  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded.  It  was  proved 
that  the  purchaser  had  asked  for  fourpence  worth  of  cream 
from  a  servant  of  the  dealer,  without  specifying  any  particular 
quality,  and  was  served  with  cream  at  one  penny  per  gill, 
which  on  analysis  was  found  to  be  diluted  with  34  per  cent  of 
skim  mUk*  Further,  that  the  dealer  had  also  for  sale  a  superior 
quality  of  cream,  containing  a  smaller  percentage  of  skimmed 
milk,  which  he  was  in  use  to  sell  at  a  higher  price.  The 
Sheriff  found  that  the  cream  at  one  penny  per  gill  was  not  of 
the  quality  of  cream,  and  convicted.  On  appeal  the  High 
Court  held  that  the  sale  of  the  inferior,  though  pure,  quality 
of  cream  at  a  low  price,  was  not  an  offence  within  the  meaning 
of  the  statute. — Morion  v.  Qreen,  High  Court,  June  10, 1881, 
p.  467. 
A  person  convicted  before  the  Sheriff  under  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  of  selling,  to  the  prejudice 
of  the  purchaser,  buttermilk  which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded,  in  respect  that  it 
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contamed  30  per  cent  of  added  water,  appealed  and  pleaded 
that,  as  it  was  proved  that  the  addition  of  some  water,  the 
amount  of  which  varied,  was  necessary  in  the  process  of  pre- 
paring buttermilk,  the  case  fell  under  the  exception  to  the 
enactment  in  that  section  contained  in  subsection  4  thereof, 
which  provides  that  an  offence  shall  not  be  deemed  to  be  com- 
mitted under  section  6  where  the  food  or  drug  is  unavoidably 
mixed  with  some  extraneous  matter  in  the  process  of  col- 
lection or  preparation.  Appeal  sustained  on  the  ground  that 
the  case  fell  within  the  said  exception — ^Lord  Youngs  while 
concurring,  preferring  to  rest  his  judgment  on  the  ground 
that  the  facts  did  not  amount  to  the  contravention  in  section 
6,  inasmuch  as  there  was  no  proof  that  the  water  was  added 
for  the  purpose  of  cheating  the  public,  and  that  as  it  was  not 
alleged  that  the  buttermilk  sold  was  not  worth  the  money  paid 
for  it,  there  could  be  no  prejudice  to  the  purchaser. —  Wamoch 
v.  Johnstone,  High  Court,  July  15,  1881,  p.  509. 

MILK. 


Sea  Statute  38th  and  39th  Via  a  63  (Adulteration  of  Food 
and  Drugs  Act,  1875),  p.  629. 
ADVOCATION. 

See  PnoDUcnoNB,  lodgino  before  Sheriff,  p.  541. 
AGENT  AND  CLIENT. 

A  person  having  consulted  a  law  agent,  who  declined  to  act  for 
him  in  an  action  for  rent  before  the  Sheriff,  the  client  objected 
to  the  public  prosecutor  examining  the  agent  as  a  witness  in 
a  subsequent  prosecution  for  peijury  alleged  to  have  been 
committed  by  the  client  in  the  course  of  said  action.  Lord 
Mure  admitted  the  evidence,  but,  with  the  consent  of  the 
Advocate-Depute  and  of  the  counsel  for  the  panel,  reserved 
the  objection  for  the  consideration  of  the  High  Court,  and 
upon  a  verdict  of  not  proven  being  returned  certification  be- 
came unnecessary.  Form  of  certification  as  adjusted. — H.  M. 
Advocate  v.  Duncan  M^LeUan  Dams,  Inveraray,  April  22, 
1881,  p.  450. 
AGGRAVATION. 

See  Explosives,  Injurinq  the  Liegbs  bt  means  of,  p.  602. 
ALTERING  AND  VITLATING  BILLS  OP  EXCHANGK 

See  FoBOEBT,  p.  50. 
ALTERNATIVE  COMPLAINT. 
See  CoNvionoir,  General,  p.  470. 

LOCUS. 

See  CoNviorrioN,  wanting  in  Specification,  p.  567. 
AMBIGUITY  AND  INSUFFICIENCY  OF  CHARGE 
See  Nbgleot  and  Bap  Tbbatkent  of  Child,  p.  389. 
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AMENDMENT  OF  COMPLAINT. 
See  Night  Poaghino,  p.  120. 
„    Locus,  p.  196. 
„    Statute  2nd  and  3rd  Wm.  o.  68  (Day  Trespaas  Act)  p.  321 

LIBEL. 

See  Nbgleot  and  Bad  Tbbathbnt  of  Child,  p.  389. 
ANALYST,  PUBLIC— Ckrtipioatb  by. 

See  Statute   38th  and  39th  Vic.  c.  63  (Sale  of  Food  and 
Drugs  Act,  1875),  p.  629. 
ANNOYANCE— OP  Inhabitants. 

See  Prostitutes,  Harbouring,  p.  614. 

to  Passengers  on  Boad. 

See  Boad,  Discharging  Loaded  Firearms  upon,  p.  220. 
APPEAL. 

See  Traveller,  bona  fide,  p.  1. 
„    Hypothec,  p.  5. 
„    Weights  and  Measures,  p.  113. 
„    Complaint,  Summary,  Prayer  of,  p.  124. 
„    Malicious  Mischief,  p.  276. 
„    Statute   85th  and  36th  Vic.  c.  62,  sects.  69  and  70 

(Education,  Scotland,  Act,  1872),  p.  305. 
„    Cruelty  to  Animals,  p.  327. 
APPEAL,  Against  Judgment  of  Acquittal. 

Question,  Whether  it  is  competent  for  the  public  prosecutor  to 
appeal  under  section  3  of  the  Summary  Prosecutions  Appeals 
Act,  against  a  judgment  of  acquittal  following  upon  a  criminal 
charge  of  a  statutory  offence. — Henderson  y.  CaUendar,  High 
Court,  Nov.  6,  1878,  p.  120. 
See  Statute   31st  and  32nd  Vic.  c.  123,  sect.   21   (Salmon 

Fisheries,  Scotland,  Act,  1869),  p.  196. 
„    Fishing  with  Rake-Hook,  p.  210. 
„    Trespass  in  Pursuit  of  Game,  p.  346. 
„    Statute  38th  and  39th  Vic.  c.  63  (Sale  of  Food  and 
Drugs  Act,  1875),  p.  629. 

Notice  of. 

See  Notice  of  Appeal^  p.  470. 
TO  CiRCurr  Court. 


See  Breach  of  the  Peace,  p.  53. 
„    Assaulting  Constable,  p.  375. 
UNDER  Small  Debt  Act. 


See  Circuit  Court,  Additional,  p.  518. 
APPREHENSION. 

Held  that  a  water-bailiff  upon  the  river  Tweed,  upon  his  find- 
ing a  person  in  the  act  of  fishing  in  the  river  with  salmon  roe, 
was  entitled  both  at  common  law  and  under  section  18  of 
the  Salmon  Fisheries  (Scotland)  Act,  1868,  and  section  92  of 
the  Tweed  Fisheries  Act  of  1857,  to  seize  the  fish-roe  out  of 
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the  possession  of  the  fisher,  and  that  the  latter  was  not  justified 
in  violently  resisting  the  bailiff,  on  the  ground  that  he  was 
not  possessed  of  a  warrant — MauchUne  v,  Stevensotij  High 
Court,  March  6, 1878,  p.  20. 
APPROPMATION. 

See  OfiJBonoN  to  Bblevakot,  p.  355. 
ASSAULT. 

See  CuLPABLB  HoHioiDB,  p.  225. 

TO  Injubt  of  Pbbson. 

See  Stouthbibf,  p.  315. 

with  LbTHAIi  WlBAPON. 


A  complaint  which  charged  an  assault  '  with  a  billiard  cue  or 
other  lethal  weapon,  whereby  the  person  assaulted  was  cut  and 
wounded  to  the  effusion  of  blood  and  serious  ioguiy  of  his 
person,'  held  to  have  been  competently  tried  and  insisted  in 
before  a  Police  Magistrate,  notwithstanding  the  provision  in 
section  214  of  the  General  Police  Act  of  1862,  and  suspension 
of  the  conviction  and  sentence  thereon  refused. — Anderson  v. 
Hutchison^  High  Court,  July  3,  1878,  p.  64. 
ASSAULTING  CONSTABLE. 

A  person  charged  before  the  Glasgow  Police  Court,  under  the 
jurisdiction  conferred  by  the  Glasgow  Police  Act,  1866,  section 
108,  with  having  been  guilty  of  an  offence  within  the  meaning 
of  The  Prevention  of  Crimes  Act»  1871,  particularly  section  12 
thereof,  in  so  &r  as  he  attacked  and  assaulted  two  police  con- 
stables while  engaged  in  the  execution  of  their  duty,  and  did 
violently  strike  and  kick  them,  and  otherwise  abuse  them,  to 
the  serious  injury  of  their  persons,  objected  that  the  complaint 
ought  to  have  averred  that  he,  the  panel,  was  aware  that  the 
constables  were  in  the  discharge  of  their  duty,  and  to  have 
specified  the  particular  duty  in  which  they  were  engaged ;  and 
the  objection  having  been  repelled,  on  being  convicted  and 
sentenced,  he  brought  a  bill  of  suspension  and  liberation  in  the 
High  Court,  and  pleaded  in  support  of  the  competency  of  the 
procedure  thut^  owing  to  the  want  of  specification  of  these 
particulars,  the  statutory  offence  was  not  chaiged  in  the  com- 
plaint, and  the  conviction  and  sentence  not  being  pronounced 
therefore  in  pursuance  of  the  Glasgow  Police  Act,  the  limita- 
tion of  review  to  the  next  Circuit  Court  in  section  132  thereof 
did  not  apply.  The  bill  dismissed,  and  held  that  the  charge 
being  good  in  substance,  and  competently  brought  before  said 
Police  Court,  said  limitations  applied,  and  that  the  proper  and 
only  remedy  was  by  way  of  appeal  to  the  next  circuit. 

Opinion  also,  that  the  objection  taken  before  the  Police  Court 
was  rightly  repelled. — ffBrien  v.  M^Phee^  High  Court,  Oct. 
30,  1880,  p.  375, 
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ASSEMBLING  OR  MEETING. 

See  Brbaoh  of  Csbtivioatb,  p.  366. 

BABY  FARMING. 

See  NisGLEOT  and  Bad  Tbbatmbnt  of  Child,  p.  389. 

BAD  FAME — Notorutt  of. 

See  Brbaoh  of  Cebtifioatb,  p.  366. 

BAIL. 

Certain  of  the  diiectois  of  a  joint-stock  bank  having  been  com- 
mitted for  trial  on  a  charge  of  theft  under  a  complaint  which 
set  forth  that  the  bank  having,  by  their  reckless  and  frauda- 
lent  dealing,  been  to  their  knowledge  brought  to  a  state  of 
hopeless  insolvency ;  and  bills  to  a  large  amount,  which  were 
not  yet  due,  having  been  deposited  with  the  bank  for  the  sole 
purpose  of  being  collected  when  due,  they,  the  accused,  in 
pursuance  of  a  conspiracy  to  continue  the  business  of  the 
bank  and  make  it  appear  solvent,  did,  for  their  own  pecuniary 
ends,  endorse  and  make  over  said  bills  to  a  London  bank 
before  they  became  due,  in  order  that  the  proceeds  might  be 
credited  to  their  own  bank,  and  thus  stole  the  said  bills.  And 
the  Lord  Advocate  having  refused  to  admit  the  accused  to 
bail,  they  presented  a  petition  to  be  admitted  thereto  to  the 
High  Court  of  Justiciary,  on  the  ground  that  the  speetes  facU 
in  the  complaint  did  not  amount  to  theft,  appealing  also  to 
the  discretionary  power  of  the  Court — ^Held  {dissenUente  Lord 
Young),  that  the  accused  having  fieuled  to  satisfy  the  Court 
that  the  facts  alleged  in  the  complaint  were  insufficient  to  sus- 
tain a  charge  of  furtum  grave  in  the  form  of  an  indictment, 
and  it  not  being  alleged  that  bail  had  been  refused  in  order  to 
secure  other  than  the  ends  of  justice,  there  was  no  ground  for 
the  Court  interfering  with  the  exercise  of  the  discretion  vested 
in  the  Lord  Advocate ;  and  the  petition  refused  accordingly. — 
Lewis  Potter  and  others  v.  H,  M.  Advocaie,  High  Court,  Nov. 
14  and  16,  1878,  p.  136. 

AlfOUNT  OP. 

Circumstances  in  which  the  High  Court  of  Justiciary,  with 
consent  of  parties,  modified  the  amount  of  bail  fixed  by  the 
Sheriff  following  upon  two  commitments  for  trial  pronounced 
upon  complaints  by  the  Procurator-fiscal  of  different  dates,  each 
charging  the  same  bailable  offence,  and  containing  separate 
counts.— J.  R  W.  Anderson,  High  Court,  Dec.  20, 1879,  p.  310. 
Bond. 


See  CuLPABLB  AND  Bbcklbsb  Conduot,  p.  301. 
— ^Modification  op. 


See  Bail^  Amount  of,  p.  310, 
BAILABLE  OFFENCE. 

See  Bail,  Amount  of,  p.  310. 
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BALANCE  SHEETS — ^Falsb,  Fbaudulbnt  Making  awd  Issuing. 

See  Fraud,  p.  161. 
BANK. 

See  Bail,  p.  135. 

„    FjEtAUD,  p.  161. 

„   Brbaoh  of  Trust  and  Embezzlbmint,  p.  227. 

DIREOTOES. 

See  Fraud,  p.  161. 
NOTES,  SCOTCH. 


See  Statuti  46th  Gko.  IIL  c.  89  (Forgeiy  of  Bank  Notes,  &c.), 

p.  576. 
—  OF  ENGLAND  NOTES. 


See  Statute  45th  Gbo.  IIL  o.  89  (Foigery  of  Bank  Notes,  &c.), 
p.  576. 

BANKING— Fraudulent. 
See  Fraud,  p.  161. 

BEHAVIOUR — ^Riotous  and  Disorderly. 

See  WmppiNO,  p.  76. 
BILL — Broker  Appropriating  Proceeds  op  Bilu}  Discounted. 

See  Breach  of  Trust  and  Embezzlement,  p.  227. 
DISCOUNTING. 

See  Fraud,  p.  161. 
„   Breach  of  Trust  and  Embezzlement,  p.  227. 
OF  EXCHANGE. 


See  Bail,  p.  135. 

BENEFIT  CLUB— Defrauding. 

See  Breach  of  Trust  and  Embezzlement,  p.  530. 

BBEACH  OF  CERTIFICATE— Allowing  Women  of  Bad  Fame 
TO  Assemble. 

A  publican  charged  with  breach  of  the  conditions  of  his  certifi- 
cate, by  permitting  or  suffering  women  of  notoriously  bad  iame 
to  assemble  and  meet  together  in  his  public  house,  upon  a 
complaint  containing  two  separate  charges,  on  being  convicted 
and  sentenced  to  pay  a  cumulo  fine  applicable  to  both  charges, 
appealed,  on  the  ground  that  the  facts  found  proved  were  not 
sufficient  in  law  to  warrant  a  conviction  under  the  second 
charge.  Held,  that  upon  the  facts  stated,  the  second  chaige 
had  not  been  established,  and,  as  the  fine  could  not  be  appor- 
tioned, the  appeal  sustained  and  the  sentence  set  aside. 

Opinion,  per  Lord  Young,  that  to  support  such  a  chaige  of  breach 
of  certificate,  it  must  be  proved  that  the  assembling  or  meeting 
had  reference  to  the  bad  character  of  the  persons  assembling. 

Opinion  also,  per  Lord  Adam,  that  the  notoriety  of  the  bad 
character  necessary  to  esteblish  such  a  charge,  is  not  sufficiently 
proved  by  being  proved  to  have  been  a  notoriety  within  the 
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BREACH  OF  CERTIFICATE— Allowing  Wombn  op  Bad  Fame 

TO  Assemble — cantinued. 
knowledge  only  of  the  police  of  the  district  within  which  the 
public  house  is  situated.  ^KirUm  v.  Cadmhead^  High  Court, 
Oct.  30,  1880,  p.  366. 

See  Probtitutbs,  Kulboubing,  p.  289. 

Entebtahono     and     Sitpfltino 

Liquor  during  Prohibited  Hours. 

Held  (dissentierUe  Lord  Craighill)  upon  an  appeal  against  a 
conviction  for  breach  of  certificate,  that  the  giving  of  a  bona 
fide  gratuitous  entertainment  by  a  publican  to  his  friends,  with 
excisable  liquors,  after  11  p.m.,  within  his  licensed  premises, 
in  which  he  resided,  after  the  same  were  closed,  did  not  amoxmt 
to  a  contravention  of  the  condition  of  his  certificate  in  Sche- 
dule A,  No.  2,  of  the  Public  Houses  (Scotland)  Act|  1862, 
whieh  declares  that  he  shall  not  keep  open  house  or  permit  or 
suffer  any  drinking  on  any  part  of  the  premises  belonging 
thereto,  or  sell  or  give  out  there&om  any  liquors  before  eight 
o'clock  of  the  morning  or  after  eleven  o'clock  of  the  night,  in 
respect  that  there  was  no  trafficking  in  excisable  liquor  on  the 
occasion  libelled — Smith  v.  Stirling,  High  Courts  March  6, 
1878,  p.  13. 
SuppLTiNQ  Liquor   during  Pbo- 


hibited  Hours. 

Held  that,  the  flEUst  of  a  publican  having  permitted  persons,  who 
had  been  served  with  liquor  in  his  house  before  11  o'clock  P.K., 
when  it  was  closed,  to  remain  for  15  minutes  thereafter,  did 
not  warrant  his  being  convicted  for  breach  of  his  certificate, 
on  the  ground  that  he  had  kept  open  house  after  prohibited 
hours,  there  being  no  proof  that  liquor  was  supplied  or  drinking 
carded  on  after  11. — M*CaU  t.  fFood,  High  Court,  March  U, 
1878,  p.  48. 

See  PuBuo  House,  p.  239. 

-Qivxng  out  Liquor  on  Sunday. 


A  publican  who  held  a  special  license  for  the  sale  of  excisable 
liquors  at  an  auction  mart,  one  and  a  quarter  miles  distant 
from  his  pubUc  house,  gave  out  on  a  Sunday  such  liquors  from 
his  public  house  to  a  carrier  that  they  might  be  conveyed  to 
the  mart,  and  was  thereupon  convicted  of  breach  of  certificate, 
and  sentenced  by  the  Justices.  Held,  in  an  appeal,  that  in  bo 
doing,  he  had  not  givm  out  excisable  liquors  in  the  sense  of 
the  prohibition  in  hia  certificate  prohibiting  the  selling  or 
giving  out  excisable  liquors  on  Sunday,  and  the  conviction  and 
sentence  set  aside  accordingly. — Hogarth  v.  M^DoagaU^  High 
Court,  I^ov.  6,  1878,  p.  128. 

See  Traveller,  bona  fide,  p.  1. 
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BREACH  OF  THE  PEACE— Platino  Mubio. 

In  a  suspension  of  a  conviotion  and  sentence  following  upon  a 
complaint  which  charged  the  offence  in  section  251  of  The 
Cenexal  Police  Act  of  1 862  of  having,  in  a  street,  to  the  ohstruc- 
tion,  annoyance,  or  danger  of  the  passengers,  used  threatening, 
ahosiye,  or  insulting  words  or  behaviour,  with  intent,  or 
calculated  to  provoke  a  breach  of  the  peace,  or  whereby  a 
breach  of  the  peace  was  occasioned,  in  so  far  as,  the  accused, 
aloi^  with  others,  marched  through  certain  streets  of  a  burgh 
playing  tunes  insulting  or  annoying  to  the  passengers,  viz., 
'  Boyne  Water,'  or  one  or  more  like  tune  or  tunes,  abusive  or 
insulting  to  the  passengers,  whereby  a  crowd  was  assembled, 
and  the  passengers  obstructed  or  annoyed,  or  put  in  danger, 
•—Held,  that  the  complaint  was  irrelevant,  and  did  not  set  forth 
an  offence  by  virtue  of  said  Police  Act,  or  at  common  law, 
in  respect  that  it  did  not  set  forth  words  or  behaviour  which 
were  in  themselves  threatening,  abusive,  or  insulting,  or  were 
shown  to  have  that  character  by  a  specification  of  circum- 
stances, such  as  the  character  and  association  of  the  tune,  or 
the  circumstances  in  which  it  was  played.  Also,  that  the  pro- 
cedure being  outwith  said  Police  Act,  the  provision  in  section 
430,  limiting  review  to  the  next  Circuit  Court  on  certain 
specified  grounds  and  by  way  of  appeal,  did  not  apply,  and 
the  procedure  by  way  of  suspension  was  competent — Marr  v. 
M'Arikur,  High  Court,  May  29,  1878,  p.  63. 
See  Reforkatobt  School,  p.  536. 

BREACH  OF  TEUST  AND  EMBEZZLEMENT. 

A  prisoner  was  charged  with  breach  of  trust  and  embezzlement, 
as  also  theft,  in  so  far  as,  having  been  during  the  year  1877 
managing  partner  of  a  bill-broking  firm,  and  an  arrangement 
having  been,  about  the  beginning  of  that  year,  made  between 
him  and  lus  firm  on  the  one  part^  and  a  bank  on  the  other, 
wherel^  a  large  number  of  bills  of  exchange  intended  to  be 
drawn  ficom  time  to  time  by  the  firm  of  G.  W.  &  Co.,  Mel- 
bourne, on  and  to  be  accepted  by  the  bank,  were  to  be 
intrusted  by  or  on  behalf  of  the  bank  to  the  prisoner  and  his 
firm,  in  order  that  he,  as  manager  of  his  firm,  might  get  them 
discounted,  and  pay  over  the  proceeds  immediately  thereafter 
to  the  bank ;  and  having  in  pursuance  of  this  arrangement,  on 
the  respective  dates  in  the  year  1877  set  forth  in  column  1 
of  a  schedule  attached  to  the  indictment,  received  from  the 
bank  280  bills  of  exchange,  drawn  by  G.  W.  &  Co.,  and 
accepted  by  the  bank  on  the  dates,  also  in  1877,  set  forth  in 
column  2,  and  for  the  sums  set  forth  in  column  S,  of  the 
schedule,  the  said  sums  amounting  together  to  £439,917, 
2d.  9d. ;  and  having,  on  or  about  the  dates  set  forth  in  the  first 
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column  of  the  schednle,  got  the  said  280  bills  discounted  and 
received  payment  of  the  proceeds,  he  did  &il  to  pay  oyer  the 
proceeds  as  he  had  undertaken  to  do,  and  did,  on  or  about  the 
dates  in  the  first  column  of  the  schedule,  or  at  yarious  times 
during  the  period  embraced,  at  the  ofSce  of  his  firm,  in 
breach  of  the  trust  reposed  in  him,  embezzle  the  sum  of 
£40,668,  the  property  of  the  bank,  being  a  portion  of  the 
proceeds  of  the  said  bills  of  exchange. 

Objection  to  the  relevancy  of  the  indictment  of  want  of  speci- 
fication in  regard  to  (1)  the  particular  bills  in  connection 
with  which,  (2)  the  places,  and  (3)  the  times  at  which,  the 
alleged  embezzlement  occurred ;  and  (4)  the  particular  amounts 
alleged  to  have  been  embezzled  at  the  several  particular  places 
and  dates,  sustained. 

The  charge  of  theft  also  found  to  be  irrelevant — H.  M.  Adco- 
caJte  V.  JViUiam  Scott,  Glasgow,  May  8,  1879,  p.  227. 

A  panel  indicted  before  a  Sheriff  and  a  Juiy  upon  a  libel  which 
set  forth  in  the  migor  that  ^  breach  of  trust  and  embezzlement ' 
were  '  crimes,'  and  charging  him  with  'one  or  other  of  them/ 
on  being  found  '  guilty  as  libelled,'  and  sentenced,  suspended 
on  the  ground,  firsi,  that  breach  of  trust  and  embezzlement 
was  one  crime,  and  that  the  use  of  the  plural  and  alternative 
words  was  inaccurate,  and  rendered  the  verdict  uncertain  and 
ambiguous ;  second,  that  there  was  no  relevant  allegation  of 
trusty  the  allegation  made  having  reference  to  an  agreement 
which  was  neither  given  in  the  body  of  the  libel  nor  referred 
to  as  contained  in  a  schedule  appended  thereto ;  thirdy  that 
there  was  no  description  of  the  modus  by  which  the  embezzle- 
ment was  effected,  which  was  essential  where  the  article 
alleged  to  have  been  appropriated  was  a  flock  of  sheep.  Held 
that  although  the  first  two  objections  pointed  at  serious  in- 
accuracies and  irregularities  in  libelling,  such  objections,  when 
stated  for  the  first  time  after  verdict,  fell  to  be  strictly  inter- 
preted, and  that  as  the  verdict  was  returned  with  reference  to 
the  species  facti  in  the  minor  proposition,  which  contained  a 
relevant  charge  of  breach  of  trust  and  embezzlement,  and  as 
the  agreement  referred  to  was  produced,  it  was  improbable 
that  the  Jury  were  misled,  and  the  bOl  refused  accordingly. 
Taylor  v.  Maiitand,  High  Court,  July  11,  1879,  p.  262. 

The  treasurer  of  a  benefit  club  having  been  charged  before  the 
Sheriff  with  breach  of  trust  and  embezzlement,  as  also  thefts 
in  so  far  as  having,  as  treasurer  and  collector,  been  entrusted 
by  the  members  of  the  club  with  various  sums  of  money,  their 
property,  for  a  limited  time,  he  failed  to  pay  over  the  same  or 
otherwise  to  account  therefor,  and  did  embezzle,  or  did  aIte^ 
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natively  steal  the  same,  on  being  conyicted  of  bieaeh  of  trust  and 
embezadement^  and  sentenced,  suspended  on  the  gionnd  that  his 
duties  as  treasorer  not  being  specified  in  the  Hbel,  theie  was  no 
sufficient  ayerment  of  trost  and  no  rdevani  charge  of  the 
dime  of  which  he  was  convicted.  Bill  lefiised. — Elder 
V.  Morriaan,  High  Courts  Nov.  9, 1881|  p.  630. 
See  Bail,  p.  135. 

BROTHEL. 

See  Statutb  42in>  and  43bd  Via  a  cxxxii.,  sEa  278,  &c. 
(Edinboigh  Municipal  and  Police  Act^  1879),  p.  338. 

BUTTERMILK— DiLUTBD. 

See  Aduliebation  ow  Food,  p.  509. 

CAPITAL  OFFENCK 
See  Bail,  p.  136. 

CASE  ON  APPEAL— Amendment  of. 
See  PBOsnTUTES,  HABBouBma,  p.  614. 

CERTIFICATION  to  High  Coukp. 
See  Agent  and  Cubnt,  p.  450. 

CHILD — Cbxtel  and  Unnatural  Treatment  of. 

See  Nbglbot  and  Bad  Treatment  of  Child,  p.  389. 

Illegitimate. 

See  Statute  36th  and  36th  Vic.  o.  62,  seos.  69  and  70  (Edu- 
cation, Scotland,  Act,  1872),  p.  305. 

CHILDREN— Employment  of. 

See  Eduoation,  Elebientart,  Failure  to  Provide,  p.  361. 

CIRCUIT  COURTS— Additional. 

Held  that  the  jurisdiction  of  the  additional  Ciicnit  Conrts  ap- 
pointed in  terms  of  the  Order  in  Council  of  12th  May  1881, 
and  the  Act  of  Adjournal  of  18th  July  following,  as  authorised 
by  the  third  section  of  tho  Act  9th  George  IV.  c.  29,  was 
not,  like  the  jurisdiction  of  the  Olasgow  Christmas  Circuit 
Court,  limited  to  criminal  business  only,  but  that  such  addi- 
tional Circuit  Courts  were  vested  with  all  the  powers  pre- 
viously exercised  at  the  ordinary  Circuit  Courts  held  at  those 
places,  for  which  such  additional  circuits  were  fixed,  and  that 
an  appeal  under  the  Small  Debt  Act  was  competently  pre- 
sented before  the  first  additional  Circuit  Court  held  at  Olasgow 
on  25th  October  1881. 
Appeal  against  a  judgment  in  the  Small  Debt  Court,  presented 
on  the  ground  that  the  Sheriff  had  oppressively  refused  to 
allow  the  appellant  to  lead  evidence  in  support  of  his  case,  dis- 
missed.—«n(5totV  V.  HoUie,  High  Court,  Nov.  9, 1881,  p.  518. 
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CITATION. 

See  Admimibtbatioh  of  Jubtiob,  p.  252. 
„   Absenob  of  Susfbndsb,  p.  525. 
CIVIL  AND  CRIMINAL. 

See  Malioiqus  Misohhsf,  p.  276. 
CIVIL  CASES  BEFORE  CIRCUIT  COURTS. 

See  Circuit  Coubts,  Additional^  p.  518. 
COMPEARANCE. 

See  Pboseoutor,  Privatb,  p.  465. 
„   Absbnoe  of  Subfendeb,  p.  525. 
„   Proouratob-fisoal,  p.  56L 
COMPETENCY. 

See  Breach  of  the  Peace,  p.  53. 
„   Cruelty  to  Aniil&ls,  p.  327. 
COMPLAINER  APPEARING  BY  PROCURATOR 

See  Prosecutor,  Private,  p.  4:55, 
COMPLAINT. 

See  Lottery,  p.  28. 
„   Weights  and  Measures,  p.  113. 
„   Fishing  with  Rake  Hook,  p.  210. 
„   Road,  Discharging  Loaded  Fibbabiis  upon,  p.  220. 
„   Shebbbning,  p.  244. 
„   Foreshore,  p.  278. 
„   Cruelty  to  Animals,  p.  543. 
„   Conviction  Wanting  on  Specification,  p.  567. 

^FORM  OF. 

See  Penalty,  Alternative  Modes  of  Recovering,  p.  20. 
„   Night-Poaching,  p.  120. 
„   Conviction  Wanting  in  Spboifioation,  p,  567. 
Relevancy  of. 


See  Lottery,  p.  28. 
„   Valuation  of  Lands,  p.  154. 
„  Statute  42nd  and  43rd  Via  o.  czzxn.,  ssa  278,  &c. 

(Edinbuigli  Municipal. and  Police  Act,  1879),  p.  33a 
„   Assaulting  Constable,  p.  375. 
„  Obstructing  Street,  p.  419. 
Prostitutes,  Harbouring,  p.  614. 
-Summary,  Prayer  of. 


f9 


A  panel  having  been  sentenced  to  60  days'  imprisonment  for 
reset  of  theft  upon  a  complaint  brought  under  the  Summary 
Procedure  Act,  charging  theft,  or  alternatively  reset  of  theft 
in  the  form  No.  1,  Schedule  A,  annexed  to  that  Act, — and 
which,  in  addition  to  the  prayer  in  that  form,  craved  punish- 
ment in  the  terms  contained  in  section  19  of  Sir  Wm.  Bae's 
Act  (9th  Geo.  IV.  c.  29), — objected  to  the  complaint  that  it 
was  incompetent  and  irrelevant,  in  respect,  that  although 
brought  under  the  former  Act,  it  was  not  in  the  form  therein 
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pToscribed.  Objection  zepelled,  affinoing  the  judgment  of  the 
Sheri£  And  in  respect  that,  pending  appeal,  the  sentence 
had  not  been  enforced,  waiiant  for  the  appiehrasion  and  rein- 
carceration of  the  appellant  granted. — Murray  v.  CampheU, 
High  Court,  Nov.  6,  1878,  p.  124. 
CONFIDENTIALITY. 

See  Agent  and  Client,  p.  450. 
CONSPIRACY. 

See  Pebjtjbt,  p.  407. 
CONTEMPT  OF  COURT. 

Upon  a  charge  of  assault  being  found  not  proven  in  a  PoUce 
Court,  the  accused  addressing  the  magistrate  said — '  I  am  not 
disappointed.  I  think  it  was  imprudent  of  you  to  have  sat 
in  this  case,  being  an  interested  party,'  but  on  being  found 
fault  with  he  at  once  withdrew  the  words,  and  the  magistrate 
thereupon  found  him  guilty  of  contempt  of  Court,  and  pro- 
nounced sentence  of  three  days'  imprisonment  without  the 
option  of  a  fine. 
The  High  Court  suspended  the  conviction,  being  of  opinion  that 
the  sentence  was  in  the  circumstances  oppressive^  Lord  Young 
being  also  of  opinion  that  the  expressions  used  did  not 
amount  to  contempt. — Lawrie  v.  Roberts  and  Another^  High 
Court,  May  26,  1882,  p.  606. 
CONVICTION— General. 

Held  (following  the  case  of  Boyd  v.  APJannety  High  Court,  May 
21,  1879,  Couper,  voL  iv.  p.  239,  overruling  Scott  v.  Morrison, 
Jedbuigh,  April  9,  1872,  Couper,  vol.  ii  p.  218)  that  a  general 
conviction  *  of  the  offence  charged '  following  upon  an  alterna- 
tive complaint  is  incompetent. — Charleson  v.  Duffes,  High 
Court,  June  10,  1881,  p.  470. 
See  LoTTKRT,  p.  28. 
„    Ptjbuo  Housb,  p.  239. 
„   Obstbvoting  Stbbbt,  p.  419. 
„    Pbostitutbs,  Harbottbiko,  p.  614. 

In  Absbnob. 

See  Absbnob  of  Susfbnbbr,  p.  626. 
Wanting  in  Spbotpioation. 


An  appeal  against  a  conviction  and  sentence  of  two  persons  upon 
a  complaint  which  charged  them,  or  one  or  other  of  them, 
with  having  contravened  the  third  section  of  13th  Geo.  IIL 
c.  64  (Preservation  of  Game  Act),  by  having  in  their  custody 
or  canying  two  hares  at  one  or  other  of  two  places,  sustained 
and  the  conviction  set  aside,  in  respect  that  the  complaint 
charged  a  single  act  of  contravention  committed  by  both  the 
appellants  at  the  same  time,  and  both  were  convicted  *  of  the 
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CONVICnON — ^WANTiNa  in  Spbciifioation — eonHnued. 

contrayention  charged '  wiihoat  the  loeu8  being  specified.— 
Doumes  and  Another  v.  SteoeMon^  High  Court,  Feb.  28, 1882, 
p.  667. 

COUNSEL  FOR  ACCUSED. 

See  PBOBBOUTOBy  Speboh  bt,  p.  67. 

CREAM— DiLUTBD. 

See  Adulteration  of  Food,  p.  457. 

CRIME, 

See  Tbbsfass  in  Pubbuit  of  Qamb,  p.  334. 
„    Hbb  Majesty's  Subjbots,  p.  600. 

CRUELTY. 

See  Keolbot  and  Bad  Treatmbnt  of  Child,  p.  389. 

to  ANiHALSy  Wanton. 

Held  that  the  cruelty  struck  at  by  the  PreTention  of  Cruelty  to 
Aniniftlfl  (Scotland)  Act  is  wanton  cruelty-^cruelty  without 
reasonable  excuse,  and  to  an  unreasonable  extent — and  that  a 
person  who  after  having  ineffectually  endeavoured  to  separate 
by  means  of  his  umbrella  three  dogs  which  were  fighting  in 
the  street— one  of  which  was  a  St  Bernard,  standing  3  feet 
6  inches  high  on  all-fours,  and  the  others  smaller  dogs  belong- 
ing to  himself — stabbed  the  St  Bernard  twice  with  a  knife 
which  was  handed  to  him  at  the  time,  from  the  effects  of  whicL 
it  died  the  day  following,  was  not  actuated  by  the  cniel 
intent  necessary  to  constitute  cruelty  in  the  sense  of  the  statute ; 
and  an  appeal  against  a  conviction  and  sentence  following 
upon  a  complaint  libelling  the  first  section  of  said  statute, 
sustained  in  the  circumstances.  —  Cornelius  v.  Graniy  High 
Court,  June  8,  1880,  p.  327. 

A  coachman  in  the  employment  of  the  proprietor  of  a  field  having 
followed  a  dog  trespassing  in  the  field  in  pursuit  of  a  rabbit,  shot 
at  and  hit  the  dog  when  within  five  yards  of  it>  the  gun  being 
loaded  with  Ko.  4  or  5  shot;  and  the  dog  ultimately  recovered, 
but  suffered  much  pain  for  a  considerable  time.  Upon  being 
prosecuted  and  convicted  upon  a  chaise  of  '  wanton  cruelty/ 
under  the  Prevention  of  Cruelty  to  Animals  (Scotland)  Act,  the 
coachman  appealed.  Held,  on  appeal,  that  the  enactment  in 
the  Statute  has  reference  principally  to  the  mode  of  doing  the 
act,  and  that  the  shooting  of  the  dog  was  not  in  the  cruel 
manner,  or  with  the  cruel  intent  or  purpose  necessary  to  con- 
stitute wanton  cruelty  in  the  sense  of  the  Statute^  and  the 
appeal  sustained. 

Observed,  per  Lord  Young,  that  the  expenses  decerned  for 
(£4,  4s.  6d.)  in  the  inferior  Court  were  utterly  extravagant. — 
Jack  V.  Campbell,  High  Court,  Oct.  29,  1880,  p.  851. 
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Held  that  a  charge  against  a  cahman  of  haying  contiayened  the 
Prevention  of  Cruelty  to  Animals  Act^ — ^in  so  far  as  he  did 
cruelly  ill-treat  or  cause  to  be  ill-treated  a  horse,  by  cruelly 
allowing  it  to  remain  yoked  to  a  cab  during  the  night  of  the 
18th  and  the  morning  of  the  19th  October  1881,  said  horse 
suffering  severely  from  hunger,  cold,  and  exposure,  in  conse- 
quence of  which  it  suffered  great  and  unnecessary  pain, — 
although  defective  and  somewhat  ambiguous,  was  not  irrele- 
vant, in  respect  that  it  set  forth  a  duty  which  had  been 
neglected  in  circumstances  in  which  it  was  known  that  such 
neglect  would  cause  suffering,  and  a  Bill  of  Suspension  on  the 
ground  of  the  irrelevancy  of  the  complaint  refused.  (Diss. 
Lord  Young,  who  held  that  the  £GUits  libelled  did  not  neces- 
sarily involve  cruelty  in  the  sense  of  the  Statute.) 

Observations  (per  Lord  Young  and  Lord  CraighiU)  on  Lord 
Neaves's  opinion  in  Wilson  v.  Johnsion,  High  Court,  May  28, 
1874,  Couper,  voL  iii.  p.  8. — Anderson  v.  IFoodf  High  Court, 
Nov.  29,  1881,  p.  543. 
CULPABLE  AND  RECKLESS  CONDUCT. 

An  indictment  charging  an  engineer  or  fitter  with  cul}Mtble 
homicide,  as  also  culpable  and  reckless  conduct  by  a  person 
employed  in  a  mineral  oil  work,  in  consequence  whereof  any 
of  the  lieges  are  killed  or  sustain  severe  bodily  injury, '  in  so 
far  as,  while  employed  as  such  to  disconnect  a  pipe  conveying 
crude  naphtha  from  one  vessel  to  another,  he  recklessly  dia- 
connected  the  soldered  part  of  said  pipe  by  means  of  red-hot 
tongs,  and  set  fire  to  the  naphth  contained  therein,  and  in  the 
vessel  connected  therewith,'  objected  to  by  the  Courts  in  respect 
that  it  did  not  aver  that  the  panel  failed  to  perform  the  work  in 
a  cautious  and  workmanlike  manner,  and  did  not  affirm  suffi- 
ciently distinctly  that  the  ignition  of  the  resulting  fire  was  due 
to  the  panel's  act,  and  the  diet  deserted  pro  loco  et  tempore. 

A  panel  who  was  out  upon  bail  having  failed  to  appear  in  answer 
to  a  charge  of  culpable  homicide,  the  public  prosecutor,  without 
moving  for  a  sentence  of  outlawry  against  him,  craved  that 
the  bail-bond  be  declared  forfeited,  and  an  interlocutor  of 
forfeiture  was  pronounced  accordingly. — H.  M,  AdvocaU  v. 
Mobert  Bodger,  High  Courts  Nov.  17,  1879,  p.  301. 
CULPABLE  HOMICIDE. 

A  person  having  been  charged  with  culpable  homicide,  as  also 
assault  with  intent  to  rob,  it  was  proved,  that^  while  snatching 
at  his  victim's  bag,  he  caused  her  to  fall  and  be  ii\jured,  and 
that  in  consequence  thereof,  and  of  the  fright  and  shock  to 
her  system,  she  died  twelve  days  afterwards  '  from  nervous 
shock  acting  upon  a  weak,  diseased  hearty'  Lord  Young  charged 
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CULPABLE  HOMICIDE— «mhniied 

the  Jniy  that  if  a  person  attack  another  with  a  view  to  lob- 
beiy,  and  cause  his  or  her  death,  he  is  guilty  of  culpable 
homicide  at  least,  and  that  it  is  no  defence  that  injury  to  the 
deceased  was  not  intended,  or  that  she  was  suffering  at  the 
time  from  heart  disease.    Verdict,  culpable  homicide.    Sen- 
tence,   eighteen   months'  imprisonment,   with  hard  labour. 
— H,  M.  Adifocaie  y.  William  Braum,  Glai^w,  May  7, 1879, 
p.  225. 
See  Abbrration  or  Mnro,  p.  86. 
„   Culpable  and  Eboklesb  Conduct,  p.  301. 
„   Neolbct  and  Bad  Tbeatmbnt  of  Child,  p.  389. 
„   Wbakkbss  of  Mind,  pp.  552,  596,  598. 
CUMULATION  OF  PANELS. 

See  Pbbjurt,  p.  407. 
DEATH — EEsuLTiNa  from  Bobbbrt. 
See  CuLPABLB  HoMioiDB,  p.  225. 
DECLARATION  OF  MARRIAGE— Falsb. 

See  Statutb  41bt  and  42nd  Yio.  c.  43,  sec.  14  (Marriage  Notice, 
Scotland,  Act),  p.  274. 
DELIRIUM  TREMENS. 

See  Abbrration  of  Mind,  p.  86. 
DESERTION  OF  DIET. 

A  criminal  libel  having  been  found  not  relevant  at  a  Circuit 
Conrt^  the  Advocate-Depnte  moved  the  Court  to  desert  the 
diet  pro  loco  d  Umpore^  and  the  Court  refused,  and  dismissed 
the  panel  from  the  Bar.  Held  up6n  an  objection  taken  to 
the  competency  of  the  prosecutor  proceeding  before  the  High 
Court  upon  a  new  libel,  that  he  was  not  barred  by  the  previous 
proceedings  against  the  paneL  But  observed  that  when  the 
diet  is  deserted  simplicUer  on  the  motion  of  the  prosecutor,  he 
is  barred]  from  taking  further  proceedings  against  that  panel 
for  the  same  offence. — H,  M.  AdvoeaU  v.  J(An  Haitt,  High 
Court,  July  4,  1881,  p.  600. 
DESUETUDE. 

See  LoTTBBT,  p.  28. 
DIET — Fqst  and  SacoND. 

See  Fboduotionb  Lodging  bbfobb  Shbbiff,  p.  541. 
DILIGENCE— Poinding. 
See  Hypothec,  p.  5. 
DILUTION  OF  FOOD. 

See  Adultkbation  of  Food,  pp.  457  and  509. 
DISCHAEGING  LOADED  FIREARMS. 

See  EoAD,  Discharging  Loaded  Fibeabms  upon,  p.  220. 
DISCOUNTING  BILLS— Fraudulently. 
See  Fraud,  p.  161. 
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DUTY— LiBBLLINO. 

'  See  Culpable  Aim  Rbcklbss  Cohduot,  p.  301. 

EDnnBITEGH  PROVISIONAL  ORDER,  1867. 
Sko.  100. 
See  LoiTERiNO  or  Tmportunino,  p.  258. 

EDUCATION,  ELEMENTARY— Failure  to  Provide. 

A  parent  having  gent  his  son,  between  ten  and  eleven  yean  of 
age,  to  school  as  a  half-time  scholar,  and  employed  him  in  his 
weaving  shop  at  home  without  having  obtained  a  weekly  cer- 
tificate of  attendance  from  the  teacher  of  a  recognised  and 
efficient  school,  in  terms  of  section  24  of  the  Factory  and 
Workshop  Act,  1878  (41st  Vic.  c.  16),  was  prosecuted  under 
section  70  of  the  Education  Act  of  1872  for  failure  to  provide 
his  son  with  elementary  education ;  and  on  being  acquitted, 
the  prosecutor  appealed.  Held  that  the  question  whether  the 
parent  had,  in  the  circumstances,  been  guilty  of  an  offence 
within  the  meaning  of  said  section  was  a  question  of  fact,  and 
that  the  judgment  of  the  High  Court  of  Justiciary  could  not 
be  substituted  for  that  of  the  Sheriff;  and  the  appeal  dis- 
missed. Observed  also,  that  the  provision  in  said  section 
ought  to  be  tenderly  administered. — Broum  v.  Frames  High 
Court,  Oct.  30, 1880,  p.  361. 

See  Statute  35th  and  36th  Vio.  o.  62,  seos.   69   and  70 
(Education,  Scotland,  Act,  1872),  p.  305. 

EMBEZZLEMENT. 

See  Fraud,  p.  161. 
OP  Sheep. 

See  Breach  of  Trust  and  Embezzlement,  p.  262. 

ENGLISHMAN — Committing  Crime  in  Scotland  from  England. 
Held  that  a  domiciled  Englishman,  resident  in  England,  who 
had  been  lawfully  apprehended  in  England  and  brought  to 
Scotland  for  trial  on  a  chaige  of  falsehood,  fraud,  and  wilful 
imposition,  by  sending  letters  from  England  to  traders  in 
Scotland,  containing  false  statements  and  representations, 
whereby  he  had  fraudulently  induced  them  to  forward  goods 
to  him  in  England  without  payment  and  without  intending 
to  pay  for  the  same,  was  subject  to  the  jurisdiction  of  the 
criminal  courts  in  Scotland  as  the/o9*um  ddidi. — J(An  Thomas 
fFUherington,  High  Court,  June  17,  1881,  p.  475. 
See  Fausbhood,  Fraud,  and  Wilful  Imposition,   pp.   438 

and  475. 
,1   Dsbertion  of  DieT|  p.  500. 

ERROR  OB  IN  JUSTICR 

See  PsoBKOUTOB,  Spxboh  bt,  p.  67. 

VOL.  IV,  2  T 
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EVIDENCE. 

The  goyemor  of  a  prison  asked  a  prisoner  nnder  his  charge,  who 
was  in  a  state  of  mental  and  bodily  excitement, '  Whether  he 
intended  to  injure  himself)'  but  did  not  warn  the  prisoner 
that  the  answer  might  be  used  in  evidence.  Held  (per  Loid 
Craighill)  that  it  was  incompetent  to  receive  the  prisonei^s 
answer  as  evidence  against  him. 

At  a  criminal  trial  a  prison  warder  deponed,  that  finding  a 
prisoner  inclined  to  speak  about  his  alleged  crime,  he  said  to 
him, '  Tou  had  better  not  tell  me ; '  that  the  prisoner  replied, 
*  I  know  you  won't  tell  on  me ; '  and  that  he  answered, '  I  do 
not  believe  that  my  evidence  will  be  brought  against  you,  but 
still  you  had  better  not  tell  me.'  Held  (per  Lord  Craighill) 
that  no  sufficient  warning  had  been  given  to  the  prisoner,  and 
that  his  statements  made  to  the  warder  some  days  afterwards 
could  not  be  received  as  evidence. — J(An  Provdfoot^  InvemeBs, 
28th  March  1882,  p.  590. 

EXCHEQUER. 

See  LoTTBBT,  p.  28. 

EXPENSES, 

See  FiSHiKa  with  Rakb-Hook,  p.  210. 
„    Administration  of  Jubticb,  p.  252. 
M    Crueltt  to  Animals,  p.  351. 

EXPLOSIVES. 

See  CxTLPABLB  AND  Bboklbbs  Conduot,  p.  301. 

iNJinUNG  THE  LiBQES  BT  MEANS  OF. 

Objection  to  the  innominate  charge  of — '  the  sending  to  any  of 
the  lieges  a  box  or  package  containing  gunpowder  or  other 
explosive,  and  lucifer  matches  for  igniting  the  same  so  arranged, 
and  with  intent  that  on  such  box  being  opened,  or  attempted 
to  be  opened,  such  gunpowder  or  other  explosive  may  ignite 
and  explode  in  the  hands  of,  or  near  to,  the  person  or  persons 
of  any  of  the  lieges,  and  with  intent  thereby  to  cause  grievous 
bodily  ii^ury  to  any  of  the  lieges,  wpeciaUy  when,  by  the 
ignition  and  explosion  of  such  gunpowder  or  other  explosive, 
any  of  the  lieges  are  burned  and  maimed  or  injured  in  their 
persons,  and  dwelling-houses,  the  property  of   others,  are 
damaged'— that  the  latter  part  of  the  charge,  following  upon 
the  word  '  especially,'  amounted  to  an  aggravation  only,  and 
that  the  first  part  of  the  charge,  exclusive  of  the  aggrava- 
tion, did  not  set  forth  an  overt  act  which  amounted  to  a  crime 
repelled  and  the  libel  found  relevant — Ckarles  CasUUo,  High 
Court,  22d  May  1882,  p.  602. 

EXTORTING  MONEY. 

See  THRiATBNiNa  Lbttiss,  Smndino,  p.  268, 
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FACT — QuxsTiON  OF,  in  Cask  on  Appeal. 
•  See  Adulteration  op  Food,  p.  457. 

FACTOEY" — Employment  op  Cheldrbn  in. 

See  Education,  Elementary,  Failure  to  Provide,  p.  361. 

FALSEHOOD,' FRAUD,  AND  WILFUL  IMPOSITION. 

The  minor  proposition  of  an  indictment,  under  which  a  panel 
was  charged  with  falsehood,  fraud,  and  wilful  imposition,  set 
forth  that  he,  haying  formed  a  fraudulent  and  felonious  scheme 
for  the  purpose  of  obtaining  the  goods  of  others  on  fiedse  pre- 
tences, and  applying  the  same  to  his  own  uses  and  purposes, 
without  paying  or  intending  to  pay  therefor,  ordered  goods  by 
letters,  in  which  he  represented  and  pretended  to  the  owners 
of  the  goods,  and  induced  them  to  believe  that  he  intended  to 
become  a  bona  fide  purchaser  of  the  same,  and  would  pay  the 
price  thereof  weekly,  or  on  delivery,  or  on  demand  of  pay- 
ment, or  shortly  thereafter,  and  that  the  said  goods  were 
fraud;ilently  received  and  appropriated  by  him  to  li  own  u»» 
and  purposes,  and  that  he  had  not  paid  and  did  not  intend  to 
pay  therefor.     Held  that  the  facts  set  forth  in  the  minor  did 
not  relevantly  support  the  charge  in  the  migor ;  that  in  order 
to  constitute  a  relevant  averment  of  falsehood,  fraud,  and 
wilful  imposition,  the  indictment  ought  to  aver  the  use  of 
some  fieJse  pretence  involving  a  falsehood  in  relation  to  a  past 
or  present  fact ;  and  that  as  the  statement  that  the  accused 
falsely  represented  that  he  intended  to  become  a  bona  fide  pur- 
chaser, and  to  pay  the  price,  was  not  a  relevant  averment  of 
the  use  of  such  false  pretence,  the  chaige  was  irrelevant. 
Question  whether  a  domiciled  Englishman,  resident  in  England, 
who  addresses  letters  to  persons  in  Scotland  containing  false 
and  fraudulent  statements,  is  subject  to  the  jurisdiction  of  the 
Criminal  Courts  in  Scotland. — H.  M.  Advocate  v.  John  Hall, 
Perth,  March  25,  1881,  p.  438. 
The  minor  proposition  in  an  indictment  which  chaiged  fedse- 
hood,  j&aud,  and  wilful  imposition,  set  forth  that  the  panel, 
in  pursuance  of  a  fraudulent  scheme  of  obtaining,  on  false 
pretences,  the  property  of  other  persons,  and  applying  the 
same  to  his  own  uses  and  purposes,  without  paying  or  in- 
tending to  pay  therefor,  did  wickedly  and  feloniously,  and 
falsely  and  fraudulently,  write  a  letter  with  the  false  and 
fraudulent  printed  heading  'J.  W.,  commission  salesman, 
Blackburn,'  and  '  did  enclose  therein  a  bank  cheque  or  order 
for  the  sum  of  £25,'  bearing  to  be  signed  by  him, '  meaning 
by  the  style,  terms,  and  tenor  of  the  said  letter,  and  by  the 
said  cheque  or  order,'  to  represent  to  A.  B.  that  he  intended 
to  become  a  bona  fide  purchaser  of  goods,  and  that  he  was  *  a 
person  of  good  credit    ,    ,    ,    tliat  the  said  bank  cheque  or 
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FALSEHOOD,FEAUD,  AND  WILFXIL  IMPOSITION— <»n«mi«A 

order  was  equivalent  to  a  ready-money  payment,  and  that  the 
same  would  be  honoured  on  its  being  presented  for  payment 
at  the  office  in  M.  of  the  said  bank/  and  this  be  did,  well 
knowing  that  he  had  ^  no  adequate  funds  in  the  said  bank  to 
meet  the  said  cbeque,  and  that  the  same  would  not  be 
honoured.'  That  the  said  A.  B.,  being  deceived  by  his  said 
false  and  fraudulent  representations,  sent  certain  goods  which 
he,  the  panel,  appropriated,  and  for  whicb  he  bad  not  paid, 
and  did  not  intend  to  pay.  Held  that  the  facts  set  forth  in 
the  minor  proposition  were  relevant  to  support  the  charge  in 
the  major. — H.  M.  Advocate  v.  John  Thomas  WUhmngkn^ 
High  Court,  June  17, 1881,  p.  475. 

See  Theft  op  Loan,  p.  295. 

„    Dbsbrtion  op  Diet,  p.  500. 
FARM  SERVANT— In  Pursuit  op  Game. 

See  Trespass  in  Pursuit  op  Game,  p.  346. 
„    Statute  2nd  and  3rd  Wm.  IV.  o.  68  (Day  Trespass  Act), 
p.  131. 

ferjE  natures. 

See  Statute  2nd  and  3rd  Wm.  IV.  c.  68  (Day  Trespass  Act), 
p.  205. 
FISHING  DISTRICT. 

See  Statute  31st  and  32nd  Vio.   o.  123,  sec.  21  (Salmon 
Fisheries,  Scotland,  Act,  1868),  p.  196. 

Tweed. 

See  Penalty,  Alternative  Modes  op  Rbcovbrino,  p.  20. 
WITH  Artificial  Fly. 


See  Fishing  with  Rakb-Hook,  p.  210. 
with  Rakb-Hook. 


Held  that  a  complaint  which  charged  an  offence  within  the 
meaning  of  the  Tweed  Fisheries  Amendment  Act^  1859,  sec- 
tions 6  and  8,  or  14,  in  so  far  as  the  respondents  on  a  day 
libelled,  which  was  not  within  the  close  time  for  fishing  with 
rod  and  line  and  the  artificial  fly,  did,  first,  with  rod  and 
line  having  attached  thereto  a  hook,  which  they  nsed  not  as  a 
bait  or  allurement,  but  as  an  instrument  for  dragging  for 
salmon,  or  otherwise  than  by  means  of  rod  and  line  and  arti- 
ficial fly  only,  as  provided  in  section  6,  take  43  salmon  from  a 
pool  specified  in  the  river  Ettrick  ;  or,  second,  time  and  place 
libelled,  did,  by  means  of  a  rake-hook  or  similar  engine  of 
the  description  of  those  used  for  killing  salmon,  take  said  fish 
— contained  a  relevant  charge.  And  that  upon  it  being  proved 
that  the  accused,  while  standing  crowded  together,  used  the 
rod  and  line  and  artificial  fly  by  casting  the  fly  into  the 
.  water,  letting  it  sink,  and  *  dragging  it  along  the  bottom  of 
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FISHING — ^wrra  Raks-Hook — continued. 

the  pool,  and  then  jerking  it  into  the  fish,  which  weie  for 
the  most  part  caught  otherwise  than  by  the  month,  and  were 
foully  hooked,  as  stated  in  the  case  on  appeal,  the  Sheriff 
ought  to  have  found  that  the  respondents  were  not  fishing  with 
the  artificial  fly,  but  pretending  to  do  so,  and  in  reality  catch- 
ing fish  by  means  of  the  hook  coming  in  contact  with  the 
fish,  and  so  to  have  convicted  of  one  or  other  of  the  contra- 
ventions libelled. — Rodger  v.  Eislqp  and  Others,  High  Court, 
Maich  14,  1879,  p.  210. 

WITH  Sauhon  Rob. 

See  AppRBHENSioir,  p.  20. 

FOOD — Nboessabt  Additions  to,  in  the  Pbepabation  of. 

See  Adulteration  of  Food,  p.  509. 
Quality  op. 

See  Adulteration  op  Food,  pp.  457,  509. 

FORESHORE. 

Held  that  the  foreshore  ex  adverso  of  the  limits  of  a  buigh  which 
had  adopted  the  General  Police  and  Improvement  (Scotland) 
Act,  1862,  was  not  'a  street  or  a  private  street'  within  the 
meaning  of  sections  3  and  251  of  the  statute :  that  a  com- 
plaint which  libelled  the  offence  in  the  latter  section  of  exer- 
cising a  horse  in  a  street  or  private  street  to  the  obstruction, 
annoyance,  or  danger  of  the  residenters  or  passengers,  as  hav- 
ing been  committed  on  such  a  foreshore,  was  not  well  laid, 
and  the  conviction  and  sentence  following  thereon  set  aside. 
—HeatherUm  v.  Waisimy  High  Court,  Oct  30,  1879,  p.  278. 

FORGED  BANK  NOTES. 

See  Statute  45  Geo.  III.  o.  89  (Forgery  of  Bank  Notes,  &c.), 
p.  576. 

FORGERY. 

It  is  forgery  to  alter  a  bill  of  exchange  with  intent  to  defraud, 
and  the  act  ought  to  be  charged  as  forgery,  and  not  as  alter- 
ing, vitiating,  and  falsifying  a  bill  of  exchange  with  intent  to 
defraud. — Thomas  Mackenzie,  Inverness,  April  2,  1878,  p.  50. 

Held  that  the  filling  up  in  writing  of  a  blank  (Army)  protecting 
certificate,  partly  printed  or  engraved,  amounted  in  law  to 
forgery,  and  an  objection  to  the  relevancy  repelled. 

Question — ^Whether  to  constitute  the  crime  of  forgery  it  is 
necessary  that  the  document  alleged  to  have  been  f oiged  be 
of  an  obligatory  nature  f — E.  M,  Advocate  v.  WiUiam  Cregan^ 
Glasgow,  Dec.  23,  1879,  p.  313. 

See  Statute  45  Geo.  IIL  a  89  (Forgeiy  of  Bank  Notes,  &c.), 
p.  576. 
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FRAXJI). 

The  direetora  of  a  joint-stock  basking  company  were  chaiged  at 
the  instance  of  Her  Majesty's  Advocate,  in  the  major  piopod- 
tion  of  an  indictment,  with  the  crimes  of  (1)  falsehood,  fmnd, 
and  wilful  imposition ;  (2)  falsification  of  balance^eets  by 
diiectois  01  officials  of  a  joint-stock  banking  company  for  the 
purpose  of  concealing  and  misrepresenting  the  true  state  of 
the  company's  afiairs  with  intent  to  defraud,  and  uttering  the 
same  with  intent  to  defraud,  whereby  members  of  the  com- 
pany and  of  the  public  were  defrauded;  (3)  using  and  uttering 
by  directors  of  Sdse  balance-sheets,  knowing  them  to  be  fiJae, 
with  intent  to  defraud,  and  whereby  shareholders  and  members 
of  the  public  were  imposed  upon  and  defrauded;  (4)  theft; 
and  (5)  breach  of  trust  and  embezzlement 
In  the  minor  proposition  it  was  set  forth — 
I.  That  the  directors  did  at  specified  datei^  with  intent  to  defraud 
shareholders  of  the  bank  and  the  public,  and  for  the  puipoee 
of  concealing  and  misrepresenting  the  true  state  of  the  afiairs 
of  the  bank,  fabricate  false  and  fictitious  abstract  balance- 
sheets  (which  were  set  forth),  which  were  &lse  and  fictitioQSi 
and  were  known  to  them  to  be  so  in  eight  particulars  (which 
were  stated  in  detail),  and  did,  with  intent  to  defraud,  use 
and  utter  the  said  false  and  fictitious  abstract  balance-sheets 
as  true,  by  reporting  the  same  to  the  annual  general  meeting 
of  the  Company,  and  printing  and  publishing  them,  well 
knowing  them  to  be  false,  and  did  thereby  impose  upon  and 
defraud  certain  shareholders,  and  induce  them  to  retain  their 
shares,  also  certain  members  of  the  public,  and  induce  them 
to  purchase  shares  or  become  depositors,  to  the  great  loss  and 
prejudice  of  the  said  shareholders  and  members  of  the  public. 
It  was  objected  (1)  that  the  libel  left  it  in  doubt  in  what  sense 
the  entries  in  the  balance-sheets  were  false,  whether  as  discon- 
form  to  the  books  or  to  the  facts,  or  some  to  one  and  some  to 
the  other,  (2)  that  with  regard  to  the  eight  particulars  of  the 
falsification  the  libel  was  wanting  in  specification,  and  (3)  was 
inconsistent  and  contradictory,  and  (4)  that  whereas  to  make 
falsehood  a  relevant  basis  of  a  criminal  charge  it  was  necessaiy 
to  set  forth  patrimonial  gain  on  the  one  side  and  patrimonial 
loss  on  the  other  resulting  from  the  falsehood,  also  the  employ- 
ment of  the  &lsehood  for  the  purpose  of  obtaining  the  patri- 
monial gain  and  produciug  the  loss,  this  had  not  been  done. 
One  of  the  particulars  of  falsification,  viz.  that  having  reference 
to  the  indudiDg  among  the  assets  of  the  bank  as  good  bad 
and  irrecoverable  debts  to  an  amount  exceeding  its  capital, 
having  been  withdrawn  as  wanting  in  specification,  offjectioiu 
repelled. 
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FRAUD— eon/iiMMti 

It  was  foiiher  set  forth  against  each  of  four  of  the  diiecton — 
n.  That  daring  his  tennie  of  office  as  director  of  the  bank,  it 
being  his  duty  as  sach  diiector  not  to  allow  oYeidiafts  on 
accounts  cnnent,  or  cash  credit  accounts  to  be  made  without 
security,  or  upon  wholly  inadequate  security ;  and  haying,  in 
his  capacity  as  diiector,  along  with  the  other  directors,  been 
entrusted  by  the  depositors,  &c.,  of  the  bank  with  laige  sums 
of  money  to  be  employed  in  the  ordinary  business  of  banking, 
yet  nevertheless,  taking  advantage  of  his  official  position  as 
director,  he  did  overdraw  his  account  with  the  bank  without 
security,  or  at  least  upon  wholly  inadequate  security,  and  did 
thereby  embezzle  the  amount  of  the  overdraft  It  was  objected 
that  there  was  no  averment  (1)  of  conspiracy,  or  (2)  that  the 
panel  was  insolvent,  or  (3)  that  the  amount  of  the  overdraft 
'  had  not  been  and  would  not  be  repaid,  and  (4)  that  the  ex- 
pression 'inadequate  security'  was  too  indefinite.  ObfecHons 
repeUed^ 

It  was  further  set  forth  against  all  the  directors — 

in.  That  the  panels,  having  on  a  certain  day  received  from  A 
B,  who  was  not  then  or  afterwards  indebted  in  any  way  to  the 
bank,  a  bill  of  exchange  payable  in  London,  &r  the  special 
and  sole  purpose  of  collection  at  maturity,  indorsed  it  to  a 
London  bank  before  it  fell  due,  in  order  that  the  proceeds 
might  be  credited  to  the  City  of  Glasgow  Bank  in  account 
with  the  London  bank,  and  so  stole  the  bill,  or  otherwise,  in 
breach  of  the  trust  reposed  in  them,  embezzled  it  or  its  pro- 
ceeds, and  appropriated  them  to  their  own  uses  and  purposes 
or  those  of  their  bank.  Objected,  that  this  was  neither  a 
relevant  charge  of  theft  nor  of  breach  of  trust  and  embezzle- 
ment Objection  repelled. — H.M,  Advocate  v.  City  of  Olaa- 
gow  Bank  Directors,  High  Court,  Jan.  21,  1879,  p.  161. 

See  Theft  of  Loan,  p.  295. 
FRAUDULENTLY    ORDEBINQ   GOODS    ON    FALSE   PRE- 
TENCES. 

See  Falsehood,  Fbaud,  akd  Wilful  Imposition,  pp.  438  and  475. 
„  Desertion  of  Diet,  p.  500. 
FUGITATION. 

See  CXTLPABLE  AND  RbcKLESS  CoNDtJCT,  p.  301. 

FURTUM  CONTINUUM. 

See  Theft  of  Loan,  p.  295. 
QRAVE. 

See  Bail,  p.  135. 
OAME-^Dhad. 

See  Statute  2nd  and  3bd  Wm.  IV.  o.  68  (Day  Trespass  Act), 
p.  205. 
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6A3££ — ^DlBTUBBIHO. 

See  Ckueuty  to  AmnAiR^  p.  351. 
Tbsbpass  dt  Pubsuit  of. 


See  Statute  2in)  and  3bd  Wm.  IV.  c.  68  (Day  TzespasB  Act), 
p.  131. 
M   TafiSPASS  m  Pubsuit  of  Gaxb,  p.  346. 

—  Unauthorised  Possebsion  of. 


See  Conviction  Wanting  in  Sfecificsation,  p.  567. 

GOYERNOB— Prison,  Statement  bt  Panel  to. 
See  Eyidenoe,  p.  590. 

HAEBOURING  PROSTITUTES. 

See  Prostitutes,  Harbouring,  p.  614. 

HAWKING  EXCISABLE  LIQUORS. 
See  Shbbbbning,  p.  244. 

HEART  DISEASE 

See  Culpable  Homicide,  p.  225. 

ER  MAJESTY'S  SUBJECTS. 

See  Statute  10th  Geo.  IV.  c.  38  (Panisbment  of  Attempts  to 
Murder),  p.  600. 

HOMICIDE — ^While  under  Somnambulism. 
See  Somnambulism,  p.  70. 

HYPOTHEC. 

A  creditor  having  poinded  the  famitore  of  his  debtor  during 
the  currency  of  the  lease  of  the  bouse  he  resided  in,  and 
thereby  dilapidated  the  landlord's  hypothec,  the  latter  sued 
the  creditor  for  the  rent  before  it  was  due  in  the  Small  Debt 
Court,  and  the  Sheriff-Substitute  dismissed  the  action.  Held, 
in  an  appeal,  that  it  was  within  the  competency  of  the  Shenff 
to  pronounce  the  judgment  complained  of,  and  the  appeal 
dismissed. — Ferguson  and  Another  v.  Maekie,  High  Courts 
Feb.  6, 1878,  p.  5 

ILLEGITIMATE  CHILDREi^— Education  of. 

See  Statute  35th  and  36th  Vic.  c.  62.  sec&  69  and  70  (Edu- 
cation, Scotland,  Act,  1872),  p.  305. 

IMPRISONMENT — Immediate,  Until  Payment  of  Penalty. 

Held  that  a  conviction  and  sentence  pronounced  upon  a  com- 
plaint under  the  Summary  Procedure  Act,  convicting  of 
the  offence  in  section  50  of  The  Tramways  Act,  1870,  which 
ordained  instant  execution  by  imprisonment,  in  the  fonn  No. 
6,  schedule  K,  annexed  to  the  Summary  P^DOcedure  Act, 
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IMPBISONMENT — ^Immediatb,  until  Pathbnt  of  "PwsAun — conL 
applicable  to  the  case  where  it  is  inexpedient  to  issue  a  wanant 
of  poinding  and  sale,  was  not  incompetent,  in  respect  that  the 
provisions  of  The  Railway  Clauses  Consolidation  Act  regard- 
ing penalties  being  incorporated  with  the  Qeneral  Tramways 
Aot>  1870,  imprisonment  for  a  specified  period  was  authorised ; 
and  the  case  being  under  The  Summaiy  Procedure  Act,  said 
form  in  said  schedule  was  therefore  apphcabla — Hall  and 
Mark  v.  Linton,  High  Court,  Oct  29, 1879,  p.  282. 
See  Statutb  42nd  and  43fiD  Vio.  c.  oxxzo.,  sxo.  278,  &c. 
(Edinburgh  Municipal  and  Police  Act,  1879),  p.  838. 
INCOMPETENCE. 
See  Htfotheo,  p.  5. 

—  AND  DSFBOT  OF  JUBISDIOTION. 

See  Small  Dbbt  Coubt,  Jubisdigition  of,  p.  563. 
INDICTMENT. 

See  Debbbtion  of  Dnsr,  p.  500. 
„  Nbglbot  and  Bad  Tbbatment  of  Child,  p.  383. 
„   Locus,  p.  559. 
INDISPOSITION— Of  Panel  dubinq  Tbial. 

See  Tbial,  Indisposition  of  Panel  Dubing,  p.  844. 
INFAMY — ^Dbolabation  of. 

See  Pebjubt,  p.  407. 
INFLAMMABLES. 

See  Culpable  and  Kecklbss  Conduct,  p.  301. 
INJURING  PKOPERTY  BY  MEANS  OF  EXPLOSIVES. 

See  EzPLOBiYEB,  Injubinq  Lieqes  bt  means  of,  p.  602. 
INNOMINATE  OFFENCE. 

See  Neglect  and  Bad  Tbbatment  of  Child,  p.  389. 
„   Explosives,  Injubing  Lieges  bt  means  of,  p.  602. 
INSANITY. 

'  A  patient  in  a  lunatic  asylum  at  the  time  of  an  assault  committed 
in  the  asylum  examined  in  a  trial  for  murder  as  a  witness  for 
the  prosecution  without  objection. — H,  M.  Advocate  y.  Peter 
Littlg'ohn  and  Another ,  Gla^ow,  April  26,  1881,  p.  i5L 
See  Somnambulism,  p.  70. 
„   Abbebbation  of  Mind,  p.  86. 
„   Weakness  of  Mind,  pp.  388,  552,  596,  598. 
INSTANCE. 

See  Fbooubatob-Fiscal,  p.  561. 
INSULTING  BEHAVIOUR 

See  Bbeaoh  of  the  Peace,  p.  53. 
INTOXICATION. 

See  Locus,  p.  559. 
JOSTLING  IN  STREET. 

See  Obstbuotinq  Stbebt,  p.  419. 
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JUMSDICTION. 

See  Absaxjvs  with  Lbthal  Wkafok,  p.  64. 

ff    FORBBHOBB,  p<  278. 

„    AflSAUI/riNO  CONBTABLB,  p.  376. 

,,   Obsteuotino  Street,  p.  419. 

„  Falbehood,  Fbaud,  and  Wiltul  iMFOflinoN,  pp.  438  and 
475. 

,,  Enoushman  ooxmrriNG  Gbimi  in  Sootland  fbom  Eng- 
land, p.  475. 

„     DSBEBTION  OF  DiET,  p.  600. 

„    ClBOUIT  COTTBTB,  ADDITIONAL,  p.  518. 

OP  Shebiff. 

See  Statute  31st  and  32nd  Yio.  o.  123,  asa  21  (Salmon 
Fiflheiies,  Scotland,  Act,  1868),  p.  196. 
„   Bail,  Amount  of,  p.  310. 
„   Pebjurt,  p.  407. 
OF  Small  Debt  Court. 


See  Small  Debt  Court,  Juribdiotion  of,  p.  563. 

JUSTICE  OF  THE  PEACE. 

See  LoTTERT,  p.  28. 

KNOWLEDGE— Proof  of. 

See  Prostitutes,  Harbouring,  p.  289. 

„   Brbaoh  of  Certifioatb,  p.  866. 

LAND — ^Entering  or  being  upon. 

See  Trespass  in  Pursuit  of  Game,  p.  334. 

LANDLORD. 

See  Htpotheo,  p.  5. 

„   Statute  2nd  and  3rd  Wm.  IV.  c.  68  (Day  Trespaaa  Act), 

p.  131. 

LANDLORD  AND  TENANT. 

See  Htpotheo,  p.  5. 

„   Statute  2nd  and  3rd  Wm.  IY.  a  68  (Day  Trespass  Act), 
p.  131. 

LANDS — ^Valuation  op. 

See  Valuation  of  Lands,  p.  154. 
LAW  AGENT. 

See  Agent  and  Client,  p.  450. 
LAW — Question  of,  in  Case  on  Appeal. 

See  Adulteration  of  Food,  p.  457. 
LEASE — Reservation  of  Rabbits  in. 

See  Statute  2nd  and  3rd  Wm.  IY.  o.  68  (Day  Ttespaas  Act), 
p.  13L 
LOAN. 

See  Theft  of  Loan,  p.  295. 
LOCAL  AUTHORITY. 

See  Lodging  Houses,  Common,  p.  424* 


J 
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L00U8. 

Held  inoompetont  for  the  Sheriff,  under  the  powers  conferred 
by  section  6  of  the  Summary  Procedure  Act,  upon  the 
motion  of  the  prosecutor,  to  amend  a  complaint  brought 
under  that  Act  for  a  contravention  of  Section  21  of  the 
Sabnon  Fisheries  (Scotland)  Act,  1868,  by  adding  thereto 
a  locu8  after  proof  had  been  adduced,  and  before  sentence  was 
pronounced.  And  an  appeal  by  a  fiscal  against  a  sentence  of 
acquittal  dismissed. — Stevenson  v.  WLevy  and  Others,  High 
Court,  Feb.  21, 1879,  p.  196. 

Objection  to  the  latitude  taken  in  the  specification  of  the  locus  in 
a  charge  of  theft,  in  which  it  was  alleged  that  the  person 
from  whose  person  or  custody  the  theft  was  said  to  hare  been 
committed  was  at  the  time  in  a  state  of  intoxication,  repelled. 
—John  M'lrUosh,  Glasgow,  Dec.  28,  1881,  p.  659. 

See  NioHT-PoAOHiNO,  p.  120. 

„    SHBBBSZaKG,  p.  244. 

„   Thbvt  of  Loan,  p.  295. 

„   CoNYionoN,  WANTiNQ  IN  Sfbcifioation,  p.  567. 

DELICTI. 

See  Falsehood,  Fraud,  and  Wilful  Imposition,  pp.  438  and  475. 

„   Dbsertion  of  Diet,  p.  500. 

„   Enolibhman  committino  Crikb  in  Scotland  from  Eng- 
land, p.  475. 
LODGING  HOUSES— Common,  Registration  op. 

Held  that  the  provisions  in  Part  Y.  of  the  'Public  Health 
(Scotland)  Act,  1867'  ('Segulation  of  Common  Lodging 
Houses ')  are  oniTersally  imperatiye  throughout  Scotland,  and 
that  the  Magistrates  of  Glasgow,  as  the  Local  Authority,  are 
not  exempt  from  the  enactments  in  section  59  of  said  statute, 
regarding  the  keeping  of  a  register  of  said  lodging  houses,  and 
have  not  conferred  upon  them  by  section  245  of  the  Glasgow 
Police  Act,  1866,  coupled  with  the  provision  in  section  104  of 
the  Public  Health  Act,  any  discretion  entitling  them  to  refuse 
to  adopt  the  provisions  of  the  latter  Act.  And  that  a  chaige 
against  a  lodging  house  keeper,  under  section  60  of  the  Public 
Health  Act,  of  keeping  lodgers  without  being  registered,  was 
rightly  dismissed  by  a  Police  Magistrate — the  lodging  house 
being  duly  entered  upon  a  register  which  had  been  kept  by 
the  Local  Authority,  and  which  substantially  conformed  to  the 
proviedons  of  the  Public  Health  Act,  although  it  had  not  been 
instituted  in  pursuance  of  that  Act.  And  an  appeal  against 
the  judgment  of  the  Magistrate  refused,  on  the  ground  that 
the  register  which  was  kept  must  be  held  to  be,  or  to  represent 
the  register  required  to  be  kept  in  terms  of  the  statute. — 
iPPhee  v.  M'Inally,  High  Court,  March  19,  1881,  p.  424. 
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LOHEEING  OB  IMPOBTUKINa 

Held  that  a  complaint  which  charged  a  contmreiition  of  flection 
100  of  the  Edinbnigh  ProYisional  Order,  in  so  far  as  the 
accneedy  being  a  common  prostitnte,  did,  npon  a  date  libelled, 
from  the  window  of  the  honae  occupied  by  her,  importone  for 
the  porpoees  of  prostitution  passengexa  unknown,  did  not 
contain  a  relevant  charge  of  the  offence  in  said  aection,  which 
flubjects,  on  conviction,  to  a  penalty  any  common  proetitate 
who, '  in  or  near  any  street  or  courts  loiters,  or  importunes 
passengers,  for  the  purpose  of  prostitution.' — Ford  v.  linJUm^ 
High  Court,  July  9,  1879,  p.  268. 

LOSD  ADVOCATE. 

See  PuBLio  PBosaouTOB,  pp.  326  and  326. 

LOTTERY. 

A  general  conviction  convicting  of  the  contmvention  charged 
upon  a  Summary  complaint  before  the  Justices,  which  libelled 
the  unrepealed  part  of  section  41  of  4th  Geo.  lY.  c  60  (The 
Lotteries  Act,  1823),  and  upon  which  procedure  was  taken  in 
terms  of  the  67th  section,  suspended,  on  the  ground  of  want 
of  specification  of  the  offence,  in  respect  that  the  place  at  which 
the  lottery  was  held,  and  the  persons  to  whom  the  tickets 
were  sold,  were  not  specified  in  the  complaint 
Question  whether  it  is  competent  to  proceed  before  the  Justice 
of  Peace  Court  in  order  that  the  accused  may  be  adjudged  a 
rogue  and  vagabond  for  a  contravention  of  the  unrepealed  part 
of  section  41  of  the  Act  4  Geo.  lY.  c.  60  (The  Lotteries  Act, 
1823)  and  that  he  may  be  punished  as  such,  in  terms  of  sec- 
tion 67,  in  cases  where  he  has  not  been  previously  proceeded 
against  under  section  62  before  the  Court  of  Exchequer,  at 
the  instance  of  the  Lord  Advocate,  for  the  penalty  provided  . 
in  said  41st  section. — McAllister  v.  Douglas^  High  Court, 
March  20, 1878,  p.  28. 

MAGISTRATE— PoLioB. 

See  Statute  42n]>  and  43bd  Vic.  c.  oxxxu.,  bbc.  278,  && 
(Edinburgh  Municipal  and  Police  Act^  1879),  p.  338. 
„   Bbfobmatort  School,  p.  536. 

— — —  Stifbkdiabt,  Powbbs  op. 
See  Whipping,  p.  76. 

MALICIOUS  MISCHIEF. 

Circumstances  in  which  the  removing  hrevi  manu  of  a  fence 
situated  on  ground  in  the  occupation  of  another,  and  which 
formed  an  obstruction  to  one  of  the  accesses  to  the  property 
of  the  person  using  the  Tiolence,  was  held  not  to  warrant  a 
prosecution  for  malicious  mischief  and  a  conviction  and  sen- 
tence thereon  set  aside  accordingly. — John  and  WiUiam 
Slack  V.  Laing,  High  Court,  Oct.  29,  1879,  p.  276. 
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MARKTAGR 

See  Statutb  41bt  and  42nd  Vio.  o.  43,  sbo.  14  (Marriage  Notico, 
Scotland,  Act),  p.  274. 
MASTER  AND  SERVANT. 

See  Statute  2nd  and  3rd  Wm.  IV.  c.  68  pay  TrespaBS  Act),  p.  131. 
MILK  AND  CREAM— Watkring. 

See  Adulteration  of  Food,  pp.  457,  509. 
„    Statute  38th  and  39th  Vio.  o.  63  (Sale  of  Food  and  Drags 
Act,  1875),  p.  629. 
MINOR  PROPOSITION— Separate. 

See  Perjury,  p.  407. 
MITIGATION  OF  SENTENCE. 
See  Aberration  of  Mind,  p.  86. 
„    Weakness  of  Mind,  p.  338,  552,  and  598. 
MODUS. 

See  Statute  42nd  and  43rd  Vio.  o.  oxzxil,  beo.  278,  &a, 
(Edinburgh  Municipal  and  Police  Act,  1879),  p.  338. 
„   Theft  of  Loan,  p.  295. 
■  of  Embezzlement. 
See  Brbaoh  of  Trust  and  Embezzlement,  p.  262. 
MUBDER. 

See  Somnambulism,  p.  70. 
„   Aberration  of  Mind,  p.  86. 
„    Weakness  of  Mind,  pp.  552,  596,  598. 
MITSIC — In  Breach  of  the  Peace. 

See  Breach  of  the  Peace,  p.  53. 
NAPHTHA— Setting  Fire  to. 

See  Culpable  and  Reckless  Conduct,  p.  301. 
NEGLECT  AND  BAD  TREATMENT  OF  CHILD. 

Objection  to  the  major  proposition  of  an  indictment  charging 
culpable  homicide,  as  also  the  culpable  and  wilful  neglect  and 
bad  treatment  of  a  chDd  of  tender  age  by  a  person  who  has  the 
cuBtody  and  keeping  of  it,  whereby  such  child  is  injured  in  its 
health,  that  the  latter  charge  was  vague  and  insufficient,  and 
that  the  words  cruel,  barbarous^  or  unnatural,  or  one  or  other 
of  them,  should  have  been  added  to  the  words  culpable  and 
wilfuL — Repelled. 
Objection  also  that  the  charges  in  the  minor  proposition  were 
vague  and  not  sufficiently  specific,  and  did  not  amount  to 
either  of  the  crimes  in  the  major,  and  especially  that  the  par- 
ticular kind  of  food  used  was  not  specified  in  the  charge  of  hav- 
ing fed  children  with  improper  and  insufficient  food.  Bq)eUed. 
Held  also  that  the  Court  has  power  to  allow  words  to  be  struck 
out  of  an  indictment  at  the  first  or  pleading  diet^  if  the 
alteration  does  not  vary  the  crime  charged;  and  accordingly 
the  wordS) '  did  feed  her  mih  improper  or  dMeriaue  food,*  in 
the  latter  charge,  allowed,  on  the  motion  of  the  prosecutor^  to 
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NEGLECT  AND  BAD  TREATMENT  OF  CHILD- «m«n««i. 
be  deleted  from  the  charge  as  being  mmecessaiy. — H>  M. 
Advocate  v.  Barbara  Grey  or  M^Intosh^  High  Court,  Eebroazy 
21, 1881,  p.  389. 

NIGHT  POACHING. 

Held,  that  it  was  superfluous  in  a  complaint  under  section  1  of 
the  Night  Poaching  Act,  to  specify,  in  addition  to  the  names 
of  the  £irms  upon  which  the  trespasses  were  committed,  and 
the  occupiers  thereof,  the  particular  names  also  by  which  the 
fields  on  said  farms  were  conmionly  known ;  and  that,  where 
specified,  such  names,  being  superfluities^  need  not  be  proved 
in  order  to  a  conviction  being  obtained.  Also,  that  a  motion 
by  the  prosecutor,  that  such  names  be  delete,  made  after 
evidence  in  support  of  the  complaint  was  adduced,  but  before 
judgment  or  sentence,  came  too  late,  and  was  rightly  refused 
by  the  Sheriff. 
Question,  Whether  it  is  competent  for  the  public  prosecutor  to 
appeal  under  section  3  of  the  Summary  Prosecutions  Appeals 
Act,  against  a  judgment  of  acquittal  following  upon  a  criminal 
charge  of  a  statutory  offence. — Henderson  v;  CaUendar^  High 
Courts  Nov.  6,  1878,  p.  120. 

NOTES  OF  EVIDENCE. 

See  Prosboutob,  Sfbeoh  bt,  p.  67. 

NOTICE  OF  APPEAL. 

An  appellant  under  the  Summary  Prosecutions  Appeals  Act 
having  posted  the  statutory  notice  of  his  appeal  on  the  third 
day  after  receiving  the  appeal  Case  from  the  inferior  judge,  the 
respondent,  who  it  was  stated  did  not  receive  it  untiL  the 
morning  of  the  fourth  day,  objected  to  the  competency  of  the 
appeal.  Held  that,  assuming  the  facts  to  be  as  stated,  there 
was  a  sufi&cient  compliance  with  the  provision  of  the  statute, 
that  an  appellant  shall '  within  three  days '  of  receiving  the 
appeal '  give  notice  of  appeal  in  writing  to  the  respondent^'  and 
the  objection  repelled. — CharUaon  v.  DuffeSy  High  Court, 
June  10,  1881,  p.  470. 

NOTORIETY. 

See  Bbeaoh  of  Csbtifigatb,  p.  366. 

OF  Bad  Charaoteb. 

See  Prostitutes,  Habboubing,  p.  289. 

NUISANCE. 

See  BoAD,  Disohaboino  Loaded  Fibbabicb  upon,  p.  220. 

OBJECTION  TO  EELEVANCY. 

A  person  having  been  convicted  before  the  Sheriff  and  a  Jury 
upon  a  criminal  libel,  which  was  found  relevant  at  the  fint 
diet  without  objection,  brought  a  Bill  of  Suspension  before  the 
High  Court,  on  the  ground  that  the  libel  was  irrelevant,  in 
respect  that,  while  it  charged  the  theft  of  property  found  hj 


INUEX  OF  MATTERa  667 

OBJECTION  TO  RELEVANCT-HJcwWniieA 

the  accoBedy  it  omitted  to  allege  that  at  the  time  of  finding  the 
accnaed  feloniously  appropriated  it  to  his  own  uses  and 
puiposes.  Held  that  the  objection  not  having  been  stated 
befoie  the  Sheriff,  it  could  not  be  entertained  by  the  High 
Oonrt  upon  a  Bill  of  Suspension,  which  was  refused  ac» 
cordingly. 
Opinions^  per  Lords  Young  and  Adam,  that  the  libel  contained 
a  relevant  charge  of  theft,  and  that  the  words  '  wickedly  and 
feloniously  steal  and  thef tuously  away  take '  implied  that  the 
articles  had  been  appropriated  to  the  uses  and  purposes  of  the 
accused.— iirCZttZZtcA  v.  Blair,  High  Court,  October  29,  1880, 
p.  355. 
OBSTRUCTING  STREET. 

In  a  suspension  of  a  conviction  obtained  upon  a  complaint  which 
set  forth  that  three  men  were  guilty  of  a  contravention  of  the 
General  Police  and  Improvement  (Scotland)  Act,  1862,  sec. 
251,  '  in  so  far  as  they  did,  within  the  meaning  of  said  section 
of  the  statute,  on  tiie  High  Street  of  Kirkcaldy,  to  the 
obstruction  or  annoyance  of  the  residents  or  passengersi 
wilfully  cause  an  obstruction  in  the  public  footpath  of  said 
street,  by  means  of  congregating.'  Held  (Diss.  The  Lord 
Justice-Clerk)  that  the  complaint  did  not  set  forth  any  offence 
under  the  section  libelled  and  was  therefore  outwith  the 
statute,  and  as  the  conviction  was  not  subject  to  the  limitations 
of  review  therein  the  Bill  of  Suspension  was  competent ;  and 
the  conviction  and  sentence  suspended,  in  respect  that  as  it 
specified  the  offence  only  by  a  reference  to  the  complaint  it  set 
forth  no  offence. 
Opinion  per  the  Lord  Justice-Clerk — ^That  the  oomplaLut  con- 
tained a  good  charge,  and  the  conviction  being  therefore  valid, 
the  Bill  was  incompetent. — Wemyaa  v.  Black,  High  Court, 
March  19, 1881,  p.  419. 
OBSTRUCTION-  Wilful. 

See  Tbamwat,  Obstruotino,  p.  282. 
ONUa  PROBANDI. 

See  Statute  31st  and  82nd  Yio.,  o.  123,  sEa  21  (Salmon 
Fisheries,  Scotland,  Act,  1868),  p.  196. 
„   Pbobtitutbs,  Habboubino,  p.  289. 
OPPRESSION. 

See  Htfothbo^  p.  6. 
„  Adminibtbation  09  Justiob,  p.  252. 
„  CiBCUiT  CouBTs,  Additional^  p.  518. 
„  Contempt  of  Ooubt,  p.  606. 
ORDER  IN  COUNCIL  of  18th  Mat  1881. 
See  CiBouiT  Goubtb,  AdditionaIi^  p.  618. 
y,  Affsndiz  No.  L 
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OBDERING  GOODS  WITHOTJT  INTENDING  TO  PAY. 

See  Falsehood,  Fraud,  Aim  Wilful  iMPOBmoir^  pp.  438  and  475. 
„   Debertiok  of  Diet,  p.  500. 
OUTLAWRY. 

See  Culpable  and  Bbcklebs  CoirDucr,  p.  301. 
OVERDRAFTS  OF  BANE  ACCOUNTS— Fraudulkht. 

See  Fraud,  p.  161. 
PARENT  AND  CHILD. 

See  Statute  35th  and  36th  Vic.  o.  62,  880&  69  and  70  (Edu- 
cation, Scotland,  Act,  1872),  p.  305. 
PAROCHIAL  BOARD. 
ff  See  Statute  85th  and  36th  Yio.  a  62,  seg&  69  ahb  70  (Edu- 

cation^ Scotland,  Act,  1872>,  p.  305. 
PENALTY. 

See  LoTTERT,  p.  28. 
„    Breach  of  Certificate  Allowinq  Women  of  Bad  Fame  to 

ASSEXBLE,  p.  366. 

PENALTY — Alternative  Modes  of  Rboovsrino. 

Held  that  a  complaint  for  a  contravention  of  section  18  of  the 

«  Salmon  Fisheries  (Scotland)  Act,  1868,  and  of  section  39 

of  the  Tweed  Fisheries  Actj  1857,  concluding  for  payment  of 
a  penalty  for  each  offence,  and  also  forfeitnie  of  an  article  used 
for  fishing  on  the  occasion,  and  craving  that  the  accused 
should  he  adjudged  to  suffer  the  penalties  provided  by  the  said 
Acts,  without  setting  forth  the  different  modes  by  which 
recovery  of  the  penalties  might  in  terms  of  the  statntes  be 
enforced,  was  not  defective  in  point  of  form,  in  respect  that 
these  were  not  alternative  modes  of  punishment^  bat  alter- 
native modes  of  recovering  the  penalty,  and  did  not  require  to 
be  specified  in  the  complaint — MavMine  v.  SUvenfOUf  ffigh 
Court,  March  6,  1878,  p.  20. 

PEREMPTORY  DIET. 

See  Statute  42nd  and  43rd  Vic.  a  cxxzu.,  bbo.    278,  &e., 
(Edinburgh  Municipal  and  Police  Act,  1879),  p.  338. 

PERJURY. 

In  a  suspension  of  a  conviction  for  perjury  before  a  Sheriff  and 
a  Jury. — ^Held  (1)  That  it  was  competent  to  chatge  two  or 
more  panels  on  the  same  indictment  with  peijuiy  where  the 
crime  related  to  the  same  matter,  and  was  alleged  to  have  heen 
committed  to  compass  the  same  defeat  of  justice ;  (2)  That  a 
motion  for  the  separation  of  trials  must  be  supported  by  special 
grounds  other  tiian  that  the  charge  was  one  of  pe^uiy; 
(3)  That  when  an  indictment  charged  in  the  nugor  proposition 
-—conspiracy  to  defeat  the  ends  of  justice  by  means  of  peijuiy> 
as  also  perjury,  it  was  not  necessary,  where  the  &cts  in&ning 
peijuiy  were  sufficiently  set  forth  in  connection  witii  the 
conspiracy,  that  the  minor  should  contain  a  sopaiAte^/fpMitf 
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FEBJJmY—eanHmied. 

/ae(i  applicable  to  the  chaige  of  pe^uiy  apart  fiom  oonspincy  ; 
(4)  That  the  Sheriff  had  jnrifldiction  to  try  a  dhaige  of  pe^'oiy, 
though  he  could  not  pionoimce  the  declaration  of  infamy  in 
nse  to  be  incladed  in  the  sentence  of  the  High  Conrti  by 
virtae  of  the  Act^  1555,  c  47.    And  that  a  person  acting  as 
Sheriff-Substitate  ad  interim  was  not  bound    to   produce 
evidence  of  his  authority,  nor  was  the  prosecutor  in  a  trial  for 
peijury  committed  in  the  course  of  a  trial  before  such  a  Sheriff, 
boxmd  to  prove  that  said  Sheriff  was  duly  authorised  at  the 
time  when  the  trial  in  which  the  crime  was  committed 
took  place. — Marr  and  Oihen  v.  Stuart^  High  Court,  February 
4th,  1881,  p.  407. 
See  Statutb  41st  and  42nd  Vio.  c.  43,  sbo.  14   (Marriage 
Notice,  Scotland,  Act),  p.  274. 
„   Beoobd  of  Fbooxdurb,  p.  397. 
„   AosNT  AND  Cldsnt,  p.  450. 
PLEAS  OF  THE  CROWN. 

See  AssAUiiT  with  Lbthal  Wbapon,  p.  64. 
POACHING. 

See  Statute  2nd  and  8bd  Wh.  IV.  o.  68  (Day  Trespass  Act), 
p.  205. 
„  Tbbspass  in  PuBsurr  of  Oamb,  p.  334. 

By  Son  of  Tenant. 

See  Statute  2nd  and  8bd  Wm.  IV.  a  68  (Day  Trespass  Act), 
p.  321. 
POINDING— Goods. 

See  Htpothbo,  p.  5. 
POLICE. 

Appeal  by  a  police  constable  against  a  conviction  for  a  contra- 
vention of  section  93  of  the  Glasgow  Police  Act,  1866,  by  en- 
tering a  public  house  during  the  hours,  and  not  in  the  exer- 
cise, of  his  duty,  dismissed,  and  the  conviction  sustained. — 
Beggs  and  Others  v.  P.  F,  of  Olaagow  Police  Court,  High 
Court,  Feb.  6,  1878,  p.  9. 

MAGISTRATE— Jubisdiotion  of. 

See  Assault  with  Lethal  Weapon,  p.  64. 
„   Befobhatobt  School^  p.  536. 
„   Contempt  of  Coubt,  p.  606. 
POOR. 

See  Statute  35th  and  86th  Yio.  o.  62,  ssoa  69  and  70  (Edu- 
cation, Scotland,  Act,  1872),  p.  274. 
PRATER  OF  COMPLAINT. 

See  Complaint,  Summabt,  Prayer  of,  p.  124. 
PRrVILEGE—OF  Accused. 

See  Prosecutor,  Speech  rt,  p.  67. 

VOL.  IV.  2  u 
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PEOCEDUEK 

See  LocuB^  p.  196. 
„  ADMunfirTRATios  OF  Juancs,  p.  252. 

Statctb  2hd  akd  3bd  Wm .  lY.  c.  68  {Day  T^eepttB  Act), 

p.  321. 
PuBUO  PBOSBCDTCMty  pp.  325  and  326. 
Tbial^  iNDisFoernoH  of  Pabxl  dubiho,  pi  344. 

OBJSCnOS  TO  RKLBVAKCTy  p.  355. 

WsAKHns  OF  Mcn>y  p.  388. 
Prosecutor,  Privatb;  p.  455. 

PROCURAIOBrFlflCAL^  p.  561. 

Small  Dkbt  Court,  Juribdigtioh  of,  p.  563. 


ff 
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PROCURATOR 

See  PR06SCUT0B,  Pritatb,  p.  455. 

FISCAL. 

Held  that  where  the  Procuiaftor-Fiacal,  at  whoee  iTintancft  a 
ciimiiial  libel  had  pioceeded,  was  unavoidably  absent  at  IIm 
first  diet  thereon  before  the  Sheriff,  another  peiaon  hddiog 
an  appointment  as  Procnrator-FiBcal  of  the  same  Court  was 
entitled  to  insist  in  the  libel,  and  that  if  there  had  been  no 
such  person  holding  sach  appointment  present^  it  would  have 
been  the  duty  of  the  Sheriff  to  have  issued  an  appointment— 
Macrae  v.  Cooper^  High  Court,  Feb.  10,  1882,  p.  661. 

PRODUCTIONS— Lodging  before  Sheriff. 

Held  that  the  Sheriff  was  not  entitled  to  dismiss  a  criminal  libel 
at  the  instance  of  a  private  prosecutor  with  concurrence  of  the 
public  prosecutor,  because  of  the  non-production  the  day 
before  the  first  diet  at  which  the  case  was  called  of  an  article 
libelled  as  '  to  be  produced  at  the  trial' — Craig  y.  Qalt,  High 
Court,  Nov.  9,  1881,  p.  541. 

PROOF. 

See  Statute  318T  and  32nd  Vic.  c.   123,  sec.    21  (Salmon 
Fisheries,  Scotland,  Act,  1868),  p.  196. 
„    Road,  Disoharoino  Loaded  Firearms  upon,  p.  220. 
„   Thrbatenino  Letter,  Sending,  p.  268. 
„   Prostitutes,  Harbouring,  p.  289. 
„   Theft  of  Loan,  p.  295. 
„    Evidence,  p.  590. 

PROSECUTOR. 

See  Prostitutes,  Harbouring,  p.  289. 
„    Public  Prosecutor,  pp.  325  and  326. 
„    Desertion  of  Diet,  p.  500. 

Absent. 

See  Pboourator-Fiboal.  p.  561. 
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PROSECUTOR— Private. 

Held  that  acomplaint  for  an  offence  nnder  the  Day  Trespass  Act  was 
sufficiently  signed  by  a  daly  authorised  law  agent  as  procurator 
for  the  complainer,  and  that  the  latter  was  competently  repre- 
sented by  the  agent  at  the  trial  upon  said  complaint — Sir  M.  K 
Shaw  Stewart  v.  WUwn,  High  Court,  June  10, 1881,  p.  455. 

Speboh  by. 

Suspension  of  a  conviction  and  sentence,  on  the  ground  that 
the  public  prosecutor  had  been  allowed  to  speak  last  at  a  trial 
upon  a  summary  complaint  for  the  crime  of  theft,  refused  in 
the  circumstances,  and  in  respect  there  was  no. objection  taken 
at  the  time. 
Held,  also,  that  an  allegation  on  the  part  of  the  accused  that  no 
proof  was  adduced  at  the  trial  to  show  that  the  articles  stolen 
were  in  the  possession  of  the  owners  during  the  time  libelled 
in  the  complaint,  was  insufficient  to  entitle  them  to  obtain  an 
order  from  the  Court  for  production  of  the  notes  of  the  evidence 
taken  by  the  Sheriff;  and,  observed,  that  the  Court  has  for 
long  treated  the  judgment  in  cases  brought  before  a  Police 
Magistrate  under  the  Act  9th  Geo.  lY.  c.  29  as  final,  unless 
upon  a  statement  of  the  occurrence  of  some  substantial  error 
or  injustice. —  Watson  and  Another  v.  Stuart,  High  Court,  July 
3,  1878,  p.  67. 
Title  of. 


See  LoTTBBT,  p.  28. 
PROSTITUTES. 

See  Loitering  or  Importuning,  p.  258. 
Harbouring. 

In  an  appeal  by  a  publican  against  a  conviction  and  sentence 
upon  a  complaint  for  breach  of  certificate,  by  permitting 
women  of  notoriously  bad  fame  to  assemble  or  meet  in  his 
public-house,  observed  that  it  is  unnecessary  for  the  prosecu- 
tor, in  order  to  a  conviction  for  said  offence,  either  to  aver  in 
the  complaint^  or  to  prove,  knowledge  on  the  part  of  the 
publican  of  the  women's  bad  character  ;  but  that  upon  proof 
of  the  fact  of  their  being  prostitutes,  and  of  notoriety  in  the 
place  where  the  public-house  is  situated,  the  knowledge  of  the 
publican  may  be  presumed.  Held,  also,  that  the  conviction  was, 
in  the  circumstances  of  the  case,  warranted,  and  the  appeal  dis- 
missed.— Maxwell  v.  Malcolm,  High  Court,  Nov.  1 2, 1 87  9,  p.  289. 

The  337th  section  of  the  General  Police  and  Improvement  (Scot- 
land) Act,  1862,  enacts  that  every  person  occupying  or  keeping 
any  house  or  other  premises  within  a  burgh  who  shall  permit 
any  breach  of  the  peace  within  his  premises,  '  or  shall  know- 
ingly harbour  prostitutes,  or  permit  or  suffer  men  and  women 
of  notoriously  bad  fame,  or  dissolute  boys  and  girls,  to  meet 
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PROSTITUTES— HABBOURiKQ—eemiinKedL 

and  assemble  therein,  or  shall  knowinj^y  lodge,  entertain,  or 
harbour,  to  the  annoyance  of  the  inhabitants,  any  prostitate 
or  idle  rogae  or  vagabond,  soch  person  so  offending  shall  be 
liable,  &&' 
The  occupier  of  a  house  having  been  charged  with  a  contraven- 
tion of  this  section,  in  so  far  as  he,  on  the  dates  libelled, 
within  his  house,  'did  knowingly  harbour  proetitutes,  viz., 
two  women,'  whose  names  wen  given,  on  being  convicted  of 
*  the  contravention  charged,'  obtained  a  case  stated  by  the 
Magistrate  under  the  Summary  Prosecutions  Appeals  Act, 
1875,  in  which  it  was  stated  that  three  police  constables  had 
deponed  to  the  two  women  being  prostitutes,  and  the  women 
themselves  deponed  that  they  lodged  with  the  accused,  paying 
him  so  much  per  week,  and  no  other  fscts  were  stated;  and 
the  following  question  was  stated  for  the  opinion  of  the  Court : 
— *  Was  the  respondent  bound  to  libel  and  prove  that  the 
appellant's  knowingly  harbouring  of  prostitutes  was  to  the 
annoyance  of  the  inhabitants  f ' 
The  appellant  having  contended  that  besides  failing  to  set  forth 
annoyance  to  the  inhabitants,  the  facts  stated  in  the  case  did 
not  in  law  amount  to  harbouring,  and  the  conviction  and  com- 
plaint were  wanting  in  specification,  the  respondent  moved 
the  Court  to  remit  the  case  for  amendment  on  the  ground  that 
the  facts  therein  had  been  stated  solely  with  reference  to  the 
question  set  forth  in  it,  which  it  was  alone  competent  for  the 
Court  to  consider  and  determine. 
The  Court  (diss.  Lord  Adam),  holding  that  it  was  incompetent 
to  amend  either  the  conviction  or  the  complaint,  refused  the 
motion,  and  quashed  the  conviction,  being  of  opinion  that  the 
complaint  ought  to  have  specified  that  what  was  done  was  to 
the  annoyance  of  the  inhabitants,  and  that  as  'harbouring  of 
prostitutes '  was  a  generic  term,  the  circumstances  of  the  par- 
ticular act  of  harbouring  ought  also  to  have  been  specified.— 
Abbot  V.  Orani,  High  Court,  May  26,  1882,  p.  614. 

PUBLICAN— Entbbtainino  Friends. 
See  Bbbaoh  of  Cbbtifioate,  p.  13. 

Keeping  Open  Hottsb. 

See  PuBUO  House,  p.  239. 
„   Shbbeenino,  p.  244. 
„   Prostituteb,  Habboubino,  p.  289. 

Pebmittinq  Dbinkino  dubinq  FRonxBrnsD  Houbs. 


See  Bbeach  of  Certifioatb,  pp.  13  and  43. 
PUBLIC  ANALYST. 

See  Statute  38th  and  39th  Vic.  o.  63  (Sale  of  Food  and 
Drugs  Act,  1875)  p.  629. 
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PUBLIC  HOUSE. 

Some  customers  of  a  publican  left  his  premises  about  half-past 
ten  p.m.  to  go  to  the  railway  station,  expecting  to  get  a  train 
tliere  to  take  them  home.  They  found  that  the  train  did  not 
stop  at  their  destination,  and  returning  to  the  inn  were 
admitted  and  allowed  to  remain  after  eleven  o'clock  while  a 
conveyance  was  being  got  for  them  from  a  neighbouring 
stable.  When  the  conveyance  came  to  the  door  the  land- 
lady of  the  inn  gave  gratuitously  to  the  postboy  a  glass  of 
whisky  before  the  party  started,  as  the  night  was  cold.  No 
liquor  was  supplied  to  the  customers  after  eleven  o'clock. 
The  publican  having  been  convicted  of  breach  of  certificate  in 
general  terms,  the  conviction  quashed,  on  the  ground  of 
ambiguity,  the  Court  at  the  same  time  intimating  that  the 
&cts  stated  did  not  amount  to  a  breach  of  certificate,  either 
by  keeping  open  house  or  selling  or  giving  out  liquor  after 
eleven  o'clock  at  night.  —  Boyd  v.  M'Jannetj  High  Court, 
May  21, 1879,  p.  239. 
See  Travbllbb,  bona  fide,  p.  1. 

„   Polios,  p.  9. 

„   Bbsaoh  07  Cebtitioatb,  pp.  13,  43, 128,  and  366. 

„   Shbbbbriko,  p.  244. 

„   pBosTiruTBS,  Habboxtring,  p.  289. 

PEOSECUTOE. 


The  Lord  Advocate  having  been  appointed  a  member  of  the 
House  of  Lords,  but  it  being  uncertain  on  the  day  of  the  meeting 
of  the  Spring  Circuit,  held  at  Inveraray  in  1880,  whether  he 
had  formally  resigned  the  office  of  Lord  Advocate,  the  Court 
appointed  one  of  the  previous  Advocates-depute  to  act  as 
counsel  for  Her  Mijesty,  without  prejudice  to  the  powers 
which  he  might  have  in  virtue  of  his  commission  from  the 
Lord  Advocate. — H.M.  Advocate^  Inveraray,  April  27,  1880, 
p.  326. 

A  change  of  ministry  having  occurred,  and  the  Lord  Advocate 
not  yet  having  been  sworn  into  office,  the  Court  appointed 
two  members  of  the  Bar  pro  re  naia  to  act  as  counsel  for  Her 
Majesty  at  the  Spring  Circuit  held  at  Glasgow  in  1880. — 
H.M.  Advocate,  Glasgow,  May  4,  1880,  p.  326. 

See  Dbssbtion  op  Dikt,  p.  500. 


BOAD. 


See  EoAD,  Dibohabgino  Loadsd  Firbarmb  upon,  p.  220. 
„  Tbbspass  in  PuBSurr  op  Game,  334. 


STEEET. 


See  Tramwat,  Obstruotino,  p.  282. 
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PUNISHMENTS— Altkrnativb. 

See  Pbvalty,  Altbbnativb  Modes  of  Rboovebiko,  p.  20. 
QUESTION  OF  LAW.— In  Cask  on  Appbau 

See  Statute  38th  and  39th  Via  o.  63,  sbob.  6,  21,  and  22 
(Sale  of  Food  and  Drags  Act,  1875),  p.  629. 
RABBITS— Snaring. 

See  Tbesfasb  in  Pubsuit  of  Game,  p.  346. 
RAILWAY. 

See  Traveller,  honafide^  p.  1. 
RECORD  OF  PROCEDURK 

Sentence  upon  a  panel  conyicted  of  the  crime  of  peijury, 
suspended  on  the  ground  that  the  lecord  of  the  proceedings  and 
the  extract  of  the  convictiou  bore  the  date  of  the  day  previous 
to  the  true  date  of  the  trial ;  and  secondly,  that  this  error  in 
the  date  of  the  record  had  been  ex  iniervaUo  conected  after 
the  panel  had  left  the  bar. — Ridddl  y.  Sieoenaona^  High  Court, 
February  3,  1881,  p.  397. 

Vitiation  op. 

See  RsooRD  of  Pbooedurb,  p.  397. 
REFORMATORY  SCHOOL. 

A  boy  lifteen  years  of  age,  who  pleaded  guilty  before  a  Police 
Magistrate  to  a  breach  of  the  public  peace,  and  was  sentenced 
to  ten  days'  imprisonment,  having  been  also  ordered,  in  terms 
of  section  14  of  the  Reformatory  Schools  Act,  1869,  to  be 
thereafter  sent  to  a  reformatory  school  for  five  years,  suspended, 
and  pleaded,  inter  cdia,  that  he  was  not,  in  terms  of  said 
section,  an  offender  under  the  age  of  sixteen  years,  who  bad 
been  '  convicted  of  an  ofiPence  punishable  with  penal  servitade 
or  imprisonment,  and  sentenced  to  be  imprisoned  for  ten  days/ 
and  was  not,  therefore,  within  the  scope  of  the  enactment  in 
said  section,  by  which  Magistrates  are  authorised  to  send  such 
offenders  to  a  reformatory  schooL  Held  that  said  enactment 
applied  to  the  minor  grades  of  graver  crimes,  and  not  to  sach 
offences  as  breach  of  the  peace,  and  the  Bill  sustained,  in  so 
far  as  it  related  to  the  order  of  five  years'  detention  in  a 
reformatory,  which  was  suspended. — M'Gnire  v.  Fairbcdrnt 
High  Court,  Nov.  9,  1881,  p.  636. 
REINDICTING  FOR  SAME  OFFENCE. 

See  Dbsbrtion  of  Diet,  p.  500. 
RELEVANCY. 

See  Hypothec,  p.  5. 

Weights  and  Measures,  p.  113. 

Valuation  of  Lands,  p.  154. 

Fraud,  p.  161. 

Fishing  with  Rake-Hook,  p.  210. 

Road,  Disoharginq  Loadbd  Firearms  upon.  p.  220. 
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RELEVANCY--«m<Mitterf. 

See  Bbeaoh  of  Trust  and  Embezzlement,  p.  227. 
Administbation  of  Justiob,  p.  252. 
Theft  of  Loan,  p.  295. 
Culpable  and  Reoklbss  Conduct,  p.  301. 
„   Cbubltt  to  Animals,  pp.  327  and  543. 
„   Statute  42nd  and  43bd  Via  a  cxzzii.,  sec.  278,  &c. 

(Edinboigb  Manicipal  and  Police  Act^  1879),  p.  338. 
„   Objection  to  Relevanot,  p.  354. 
„   Febjubt,  p.  407. 

Falsehood, Fbaud,  AND  Wilful  Imposition,  pp.  438  and  475. 
Desebtion  of  Diet,  p.  500. 
Cbueltt  to  Animaia,  p.  543. 
„   CoNvionoN,  Wanting  in  Specification,  p.  567. 

Statute  45  Geo.  IIL  a  89,  sec.  3  (Foigeiy  of  Bank  Notes, 

&a),  p.  576. 
Explosives,  Injuring  Lieges  bt  Means  of,  p.  602. 
Prostitutes,  Harbouring,  p.  614. 

Objection  to,  after  Verdict. 

See  Breach  of  Trust  and  Embezzlement,  p.  262. 
REMIT  TO  SHERIFF. 

See  Statute  38  and  39  Vic.  c.  63,  sbcs.  6,  &c.  (Sale  of  Food 
and  Drugs  Act»  1875),  p.  629. 

RENT— Yearly. 

See  Valuation  of  Lands,  p.  154. 

RESULT  OF  CRIME. 

See  Culpable  Homicide,  p.  225. 

REVIEW  BY  HIGH  COURT— Limitation  of. 
See  Assaulting  Constable,  p.  375. 
„   OBSTRuonNG  Street,  p.  419. 

RIGHT  OF  ACCESS. 

See  Malicious  Mischief,  p.  276. 

RIOTOUS  AND  DISORDERLY  BEHAVIOUR. 
See  Whipping,  p.  76. 

ROAD — Discharging  Loaded  Firearms  upon. 

Held  that  in  order  to  constitate  the  offence  in  section  96  of  The 
General  Turnpike  Act^  1831,  of  discharging  any  gun,  pistol, 
or  other  firearms  upon  a  public  road,  &a,  it  must  be  libelled 
and  proved  that  it  was  done  to  the  annoyance  of  the  pas- 
sengers, and  a  conviction  for  such  offence  set  aside  in  respect 
of  the  failure  of  the  prosecutor  to  prove  such  annoyance. — 
Simon  v.  Reid,  High  Court,  March  20,  1879,  p.  220. 

ROBBERY. 

See  Culpable  Homicide,  p.  226. 
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BOGUE  AND  VAGABOND. 
See  LoiTSRTy  pu  28. 

SALMON — ^Po68K8SiON  OF,  DuBiVG  Closs-Tdib. 

See  Statutb  31st  akd  S2in>  Vio.  a  123,  ssa   21   (Salmon 
Fisheries,  ScoUand,  Ad,  1868),  p.  196. 

FISHING— Annual  Closs-Timk. 

Held,  that  wheie  in  any  year  the  annoal  cloee-time  expiies  during 
the  hours  of  the  oidinaxy  weekly  close-time,  that  is^  between 
six  o'clock  on  Saturday  night  and  six  o'clock  on  Monday 
morning,  it  is  illegal  to  commence  fishing  before  the  ezpiij 
of  the  remaining  houn  of  the  weekly  dose-time,  that  is,  he- 
fore  six  o'clock  on  the  following  Monday  morning. — Cusiar 
and  Another  v.  Chalmers,  Aberdeen,  March  28,  1878,  p.  46. 
With  Salmon  Rob. 


See  Apprehension,  p.  20. 

SCHOOL— Half-Timb  Scholab& 

See  Education,  Elementabt,  Failtjbe  to  Pbotide,  p.  361. 

SECOND  DIET. 

See  Pbodugtions,  Lodging  befobb  Sheriff,  p.  541. 

SENDING  BOX  CONTAINING  EXPLOSIVES. 

See  ExpLOBivBEf,  Injuring  Libgbb  bt  Means  of,  p.  602. 

SENTENCE. 

See  SoMNAMBULuir,  p.  70. 
„   Whipping,  p.  76. 

Statute  418T  and  42nd  Yia   a   43,  SEa   14  (Muriage 
Notice,  Scothnd,  Act),  p.  274. 
„   Imprisonment,  Immediate,  p.  282. 
„   Stouthrief,  p.  315. 
„    Statute  42nd  and  48rd  Yic.  c.  ozxzii.,  ssa  278,  Ssc 

(Edinboigh  Municipal  and  Police  Act^  1879),  p.  33& 
„   Weakness  of  Mjnd,  p.  388. 
„   Eeoord  of  Pbooedurb,  p.  397. 
„  Perjury,  p.  407. 
„   Beformatort  School,  p.  536. 
„   Contempt  of  Court,  p.  606. 

Unexpired. 

See  Complaint,  Summart,  Prater  of,  p.  124. 
SEPARATION  OF  TRIALS. 

See  Perjury,  p.  407. 
SHEBEENING. 

A  licensed  publican  was  charged  on  a  sammaiy  complaint  with 
*  an  o£fence  against  the  laws  for  the  regulation  of  public-honseB 
in  Scotland,'  in  so  far  as,  after  eleven  o'clock  at  night,  'he did, 
at  or  near  the  door  of  a  certain  flesher's  shop,  'unlawfiilly 
traffic  in  spirits,  or  other  excisable  liquors,  without  having 
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obtained  a  certificate  in  that  behalf  and  such  offence  is  the 
first  offence.' 

Held  (dub.  Lord  Jnstice-Clerk)  that  it  is  not  necessary  to 
specify  the  section  of  the  statute  on  which  such  a  complaint 
proceeded;  ini,  that,  the  17th  section  of  the  PnUic-flonses 

.  Acts  Amendment,  Scotland,  Act,  1862,  anent  ^  shebeening/ 
and  not  the  16th  section  anent  'hawking/  was  the  one  to 
which  the  complaint  by  its  terms  manifestly  referred;  but 
that,  3rd,  the  locus,  'at  or  near  to  the  door  of  a  flesher's 
shop,  was  not  one  in  which  an  offence  nnder  the  17th  section 
could  be  committed,  the  locus  being  one,  sua  naiwra,  incapable 
of  being  licensed ;  and  that  therefore  the  libel  was  ineleyant, 
and  conviction  thereon  quashed. — HamiUon  v.  IngUs,  High 
Court,  May  22,  1879,  p.  244. 
SHEBIFF. 

See  Education,  Elbbobntabt,  Failubb  to  Pbovidb,  p.  361. 

— ^— ^  JuBISDICnON  OF. 

See  Statute  31st  and  32nd  Yio.  o.   123,  ssa   21  (Salmon 
Fisheries,  Scotland,  Act^  1868),  p.  196. 
„  Bail,  Amount  of,  p.  310. 

POWKBS  OF,  UNDSB  SaLB  OF  FoOD  AND  DbUGB  AcT,  1875. 


See  Statute  38  and  39  Yic.  o.  63,  8BC&  6,  &c  (Sale  of  Food 
and  Drugs  Act^  1875),  p.  629. 
SHERIFF-SUBSTITUTE— AcTiNO. 

See  Pbbjubt,  p.  407. 
SHOOTING  DOG. 

See  Cbueltt  to  AimcALS,  p.  351. 
SMALL  DEBT  COURT— J^ubisdiotion  of. 

Held  that  an  action  which  raises,  however  indirectly,  a  question 
oi  status  is  incompetent  in  the  Small  Debt  Court — Strang  v. 
Strang,  Glasgow,  Feh.  21, 1882,  p.  663. 
SOMNAMBULISM. 

To  an  indictment  charging  a  panel  with  the  murder  of  his 
child,  he  pleaded  ' not  guilty,'  and  further^  'that  at  the  time 
the  crime  was  committed  he  was  asleep.*  After  evidence,  the 
jury,  under  the  judge's  direction,  returned  a  verdict  finding 
that  the  panel  killed  his  child,  but  that  at  the  time  he  was  in  a 
state  in  which  he  was  unconscious  of  the  act  by  reason  of  the 
condition  of  somnambulism,  and  was  accordingly  not  respon- 
sibla  The  panel  was  thereupon  discharged  after  his  giving 
an  xmdertaking  that  in  future  no  one  but  himself  would  sleep 
in  the  room  which  he  might  occupy. — Simon  Fraser,  High 
Courts  July  16, 1878,  p.  70. 
SPECIAL  DEFENCE. 

See  Weakness  of  Mind,  p.  388. 
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SPECIFICATION  OF  OFFENCE. 
See  LoTTEBT,  p.  28. 
„   Fraud,  p.  161. 

„    Bbbaoh  op  Trust  and  Embbzzlsmbnt,  pp.  227  and  262. 
„    Objection  to  Belbyanct,  p.  355. 
,,   Nbqleot  and  Bad  Treatment  of  Child,  p.  389. 
„   Cruelty  to  Animals,  p.  543. 
„   Conviction  wanting  in  Spboipication,  p.  567. 
„   Prostitutes,  Harbouring,  p.  614. 
SPEECH  BY  PEOSECUTOK. 

See  Prosboutor,  Speech  bt,  p.  67. 
STATEMENTS  BY  PANEL— Admmsibilitt  op. 

See  Etidbnob,  p.  590. 
STATUS— (iuEffnov  of. 

See  Small  Debt  Court,  JuiusDionoN  of,  p.  563. 
STATUTE. 
1655,  0.  47  (False  Witness). 
See  Perjury,  p.  407. 


1701,  a  6  (Prevention  of  Wrongous  Imprisonment). 
See  Bail,  p.  135. 


13th  Geo.  IIL  a  54  (Preservation  of  Game,  1773). 
Sec.  3. 
See  Conviction  wanting  in  Specification,  p.  567. 


39th  Geo.  III.  o.  49  (Extension  of  Bail). 
SEa  1. 
See  Bail,  Amount  of,  p.  310. 


45  Geo.  IIL  o.  89  (Forgery  of  Bank-Notes,  &c) 
Sec.  6. 
Held  (diss.  Lord  Craighill^  that  the  6th  section  of  45  Geo.  III. 
c.  89,  which  imposes  certain  penalties  on  those  who  knowingly 
and  wittingly  possess  or  have  in  their  custody  '  any  forged  or 
counterfeited  bank-note,  bank-bill  of  exchange,  or  bank  post- 
bill,  or  blank  bank-note,  blank  bank-bill  of  exchange,  or  blank 
bank  post-bill,  knowing  the  same  to  be  forged  or  counter- 
feited, without  lawful  excuse,  &c.,'  applies,  so  far  as  bank-notes 
are  concerned,  to  notes  of  the  Bank  of  England  only,  and 
objection  to  the  relevancy  of  a  chaige  under  that  section 
libelling  the  possession  or  custody  of  forged  one  pound  bank- 
notes of  the  Royal  Bank  of  Scotland  sustained. — Andrew 
Clunie,  High  Court,  March  14,  1882,  p.  576. 


4th  Geo.  IV.  o.  60  (Lotteries  Act,  1823). 
Secs.  41,  62,  and  67. 
See  LoTTEBY,  p.  28. 
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6th  Gbo.  IV.  o.  23  (Sheriff  Courts). 
Saa  9. 
See  Pbbjubt,  p.  407. 


9th  Gbo.  IV.  c.  29  (Sir  Wm.  Eae's  Act). 
Sscs.  1  and  3. 
See  CiBOxnT  GouBTSy  Additional,  p.  518. 

Sbos.  19  and  20. 
See  Pbosboutor,  Spsbch  bt,  p.  67. 
„   Complaint,  Suvmabt,  Pbateb  of,  p.  124. 


10  Gbo.  IV.  c.  38  (Ponishment  of  Attempts  to  Murder). 
Sbc.  2. 
In  a  libel  under  10  Geo.  IV.  c.  38,  sec.  2,  the  words  ^  one  of 
Her  Migesty's  subjects '  need  not  be  inserted  in  the  minor,  if 
from  the  designation  of  the  person  injured,  it  may  reasonably 
be  inferred  that  he  is  a  British  subject. — Peter  Daoideon  and 
another,  Dumfries,  April  27,  1882,  p.  600. 


l8T  AND  2nd  Wm.  IV.  0.  43  (General  Turnpike  Act,  1831). 
SBa  96. 
See  BoAD,  Discharqino  Loadbd  Fibeabms  upon,  p.  220. 


2nd  and  3bd  Wm.  IV.  a  68  (Day  Trespass  Act). 

Held  that  the  servant  of  a  tenant  fiurmer  who  had  shot  rabbits 
on  the  farm,  by  his  master,  the  tenant's,  instructions,  was  not 
guilty  of  a  trespass  in  pursuit  of  game  in  the  sense  of  the 
enactment  in  section  1  of  the  Day  Trespass  Act^  although 
by  the  terms  of  the  farmer's  lease  the  rabbits  were  reserved 
to  the  landlord. — Colder  v.  Bohertson,  High  Courts  Nov.  6, 
1878,  p.  131. 

Held  that  the  offence  in  section  1  of  the  Day  Trespass  Act 
consists  in  the  entering  or  being  in  the  day  time  upon  land 
without  leave  of  the  proprietor,  in  search  or  pursuit  of  game 
for  the  purpose  of  destroying  a  living  wild  animal ;  and  that 
a  trespass  upon  land  for  the  purpose  of  taking  away  dead 
game,  with  the  killing  of  which  the  trespasser  is  not  proved 
to  have  had  anything  to  do,  does  not  fall  within  the  meaning 
of  the  enactment.  —  Lord  MaedoncUd  v.  JIPLean  and  Mac- 
innes.  High  Court,  Feb.  28,  1879,  p.  205. 

Held  that  a  person  residing  with  his  father,  and  assisting  him 
in  the  management  and  working  of  a  farm  of  which  the  father 
was  tenant,  was  guilty  of  a  trefsipass  on  the  farm  within  the 
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meaning  of  the  Day  Trespass  Act^  by  being  tiieie  in  the  iU^ 
pnisuit  of  game. 

A  person  having  been  charged  under  the  Day  Trespass  Act  with 
having  been  on  the  knd  of  which  his  father  was  tenant 
illegally  in  pursnit  of  game,  npon  a  complaint  which,  among 
other  game,  enumerated  *  conies/  and  it  having  been  proved 
that  the  Neither  had  permission  from  the  landlord  to  shoot 
hares  and  rabbits  on  the  &rm,  and  to  allow  his  family  and 
servants  to  do  so,  the  prosecutor,  after  evidence  had  been  led, 
by  which  it  was  proved  that  a  grouse  had  been  shot  by  the 
son,  moved  for  and  obtained  leave  to  amend  the  complaint  so 
as  to  exclude  hares  and  rabbits  from  the  charga  Objection 
to  the  amendment  that  it  changed  the  character  of  the  offence 
charged,  and  was  therefore  incompetent  under  section  6  of  the 
Summary  Procedure  Act,  repelled,  and  opinion  per  the  Lord 
Justice-Clerk  that  the  amendment  was  unnecessary,  and  that 
the  proper  procedure  was  to  have  specified  in  the  conviction 
that  grouse  had  been  shot. — Jamt»  v.  Earl  of  Fife^  High 
Court,  Jan.  28,  1880,  p.  321. 

See  Trespass  in  Pubsuit  of  Game,  pp.  334,  346,  and  455. 


2in)  AND  3bd  Wm.  IV.  o.  69  (Night  Poaching). 
See  NiOHT  Poaohino,  p.  120. 


5th  and  6th  Wm.  IY.  o.  63  (Weights  and  Measures). 
Segs.  21  and  28. 
See  Wbiohts  and  Measubbs,  p.  113. 


IsT  Yio.  0.  41  (Small  Debt  Act). 
Seo.  31. 
See  Htpothbo,  p.  5. 
„  Small  Debt  Coubt,  Jubisdiction  of,  p.  563. 


8th  and  9th  Via  o.  83  (Bailway  Clauses  Consolidation  Act). 
Secs.  137  and  139. 
See  Imfbisonmbkt,  Immediate^  p.  282. 


18th  and  14th  Yio.  a  92  (Prevention  of  Cruelty  to  Animals, 
Scotland,  Act,  1850). 
8eo.1. 
See  Cbueltt  to  Astmmxjb^  pp.  327,  361,  and  543. 


14th  and  16th  Via  a  27  (Prisons,  Scotland,  Act,  1861). 
See  Whipping,  p.  76. 
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17th  and  18th  Yio.  a  9  (Lands  Valaatiqn  Aot^  1864). 
Seo.  7. 
Seer  Valuation  of  Lands,  p.  164. 


17th  and  18th  Vio.  a  104  (Merchant  Shipping  Act,  1864). 
Ssa  539.  . 
See  Absbnob  of  Susfsndeb,  p.  626. 


20th  and  21st  Vio.  a  ozLvm.  (Tweed  Fisheries  Act,  1857). 
Ssa  39. 
See  PBNAi/TTy  Altbbnatitb  Modbs  of  BboovsbinOi  p.  20. 
y,   AfpbbhbnsioNj  p.  20. 

Ssa  42. 
See  Fishing  with  Bakb-Hook,  p.  210. 


22nd  and  23rd  Yia  o.lxx.  (Tweed  Fisheries  Amendment  Act,  1859). 
Sbo&  6,  8,  and  14. 
See  Fishing  with  BAKB-£k)ox,  p.  210. 


26th  Yio.  o.  18  (Whipping  Act,  1862). 
See  Whipping,  p.  76. 


26th  and  26th  Yio.  o.  35  (Public  Houses  Acts  Amendment, 
Scotland,  Act,  1862). 
See  Tbavbllbb,  honafide^  p.  1. 
„   FuBUO  HousB,  p.  239. 
„   Pbostitittes,  Habbouring,  p.  289. 
SoHBD.  A.  No.  2. 
See  Bbbaoh  of  Cbbtifioatb,  pp.  13,  43, 128,  and  366. 

Sbo&  16  and  17. 
See  Shbbebning,  p.  244. 


25th  and  26th  Yio.  a  97  (Salmon  Fisheries,  Scotland,  Act). 
Ssa  7. 
See  Salmon  Fishing,  p.  46. 


26th  and  26th  Yio.  a  101  (General  Police  and  Improyement, 
Scotland,  Act,  1862). 
Sbos.  261  and  430. 
See  Bbbaoh  of  thb  Pbaob^  p^  63. 
„   Fobbshobb,  p.  278. 

Sbo.  413. 
See  Assault  with  Lbthal  Wbapon,  p.  64. 

SBoa  251,  .436,  and  437. 
See  Obstrugting  Strebt,  p.  419. 

Sbo.  337. 
See  Pbostitutbs,  Harbouring,  p.  614. 
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27th  Via  a  30  (Altemtion  of  Ciicnit  Cotuts). 
See  CiROurr  Courts,  Additional,  p.  618. 


27th  and  28th  Via  a  63  (Summaiy  Procedure  Act^  1864). 
See  SuMMART  Pbocibdurb  Act,  pp.  28,  376,  and  456. 


28th  and  29th  Vic.  c.  83  (Locomotiyes  Act,  1866). 
SBa  3. 
See  Administration  of  Justice,  p.  262. 


29th  and  30th  Via  c.  117  (Reformatory  Schools  Act»  1866). 
Ssa  14. 
See  Keforhatort  School,  p.  636. 


29th  and  30th  Vic.  c.  cclxxiii.  (Glasgow  Police  Act,  1866). 

SEa  93. 
See  PouoB,  p.  9. 

Sec.  136,  Subsec.  6.         . 
See  Whipping,  p.  76. 

Secs.  131  and  132. 
See  Assaulting  Constable,  p.  376. 

Secs.  246,  262,  and  267. 
See  Lodging  House,  Common,  Beoistration  of,  p.  424. 


30th  and  31st  Via  a  101  (Public  Health,  Scotland,  Act,  1867) 
Secs.  69,  60,  and  104. 
See  Lodging  Houses,  Common,  Registration  of,  p.  424. 


31st  and  32nd  Vic,  a  123  (Salmon  Fisheries,  Scotland,  Act,  1862). 
SEa  21. 
In  a  prosecution  under  the  21st  section  of  the  Salmon  Fisheries 
(Scotland)  Act,  1 868,  for  having  salmon  in  possession  taken 
within  the  limits  of  the  Act,  viz.,  in  the  district  of  the  river 
N.,  and  during  the  close  time  in  force  for  that  district, 
opinions  per  Lord  Justice-Clerk  and  Lord  Ciaighill,  that  if 
the  prosecutor  has  proved  that  the  accused  was  found  having 
salmon  within  his  possession  within  the  jurisdiction  of  the 
Sheriff  during  said  close  time,  a  prima  fade  case  has  been 
established,  and  that  the  onm  of  proving  whero  the  fish  were 
caught  then  rested  on  the  accused;  and  opinion  (per  Lord 
Young)  that  the  question  on  whom  the  anus  of  proof  lay  was 
one  within  the  discretion  of  the  Judge  on  the  facts  in  each 
particular  case. 
Observed  also  (per  Lord  Justice-Clerk),  that  the  districts  formed 
under  the  Salmon  Fisheries  Acts  were  not  territorial,  but 


J 
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were  confined  to  the  riven  and  their  banks. — Stevenson  v. 
M'Levy  and  Otkere,  High  Court,  Feb.  21,  1879,  p.  196. 
Sec.  15,  Subseo.  2. 
See  Salmon  Fishing,  p.  46. 

Sect.  18. 
See  Apprehension,  p.  20. 
„   Penalty,  Alternatiyb  Modes  op  Becoverino,  p.  20. 


33rd  and  34th  Via  c.  78  (General  Tramways  Act,  I860). 
Secb.  50  and  56. 
See  Tramway,  Obstructino,  p.  282. 
„   Imprisonment,  Immediate,  p.  282. 


34th  and  35th  Yio.,  o.  lxzxix.  (Edinbnigh  Tramways  Act,  1871). 
See  Tramway,'  Obstructino,  p.  282. 


34th  and  35th  Via  c.  112  (Prevention  of  Crimes  Act»  1871). 
Sbc.  12. 
See  Assaulting  Constable,  p.  375. 


35th  and  36th  Via  o.  62  (Education,  Scotland,  Act,  1872). 
Sbos.  69  and  70. 
The  parents  of  an  illegitimate  child,  upwards  of  five  years  old, 
who  had  not  been  to  school  for  ten  months,  having  been 
prosecuted  before  the  Sheriff  under  sees.  69  and  70  of  the 
Education  (Scotland)  Act,  1872,  for  having  grossly  and  with- 
out reasonable  excuse  failed  to  provide  elementary  education 
for  their  child,  the  father  pleaded  that  he  paid  the  mother, 
who  had  the  custody  of  the  child,  the  usual  aliment^  and  was 
not  liable,  and  the  mother  pleaded  poverty.      The  Sheriff 
absolved  both,  and  cautioned  the  mother  to  apply  to  the  Paro- 
cliial  Board,  and  the  Fiscal  appealed  under  The  Summary 
Prosecutions  Appeals  Act.     The  High  Court,  while  of  opinion 
that  the  judgment  of  the  Sheriff  was  right,  held  that  there 
was  no  question  of  law  raised,  and  dismissed  the  appeal. — 
Oair  V.  BkuA  and  Wyeeman,  High  Court,  Dec  12,  1879, 
p.  305. 
Sec.  70. 
See  Education,  Elementary,  Failure  to  Provide,  p.  361. 


^  38th  and  39th  Vic.  c.  62  (Summary  Prosecutions  Appeals  Act). 
See  Appeal  by  Fiscal  Against  Acquittal,  p.  120. 
„    Statute  35th  and   36th  Vic.   c.    62,   secb.    69  and   70 

(Education,  Scotland,  Act,  1872,  p.  305. 
„   Trespass  in  Pursuit  op  Game,  p.  346. 
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38th  asj>  39th  Yic.  a  62  (SnniinaTy  Proeecatioiis  Appeals  Aei). 
8sa  3,  SuB^ia  5. 
See  NancB  of  Afpsal,  p.  470. 

SsalO. 
See  Absketcb  of  SuHFSNDEBy  p.  525. 

Sbcb.  3  and  6. 
See  PBOtrriTUTjfi^  EL&BBOUBiNay  p.  614 
,,    Statdtb  38th  AND  39tli  Via  a  63  (Sale  of  Food  and  Drags 
Act,  1875),  p.  629. 


38th  and  39th  Yic.  a  63  (Sale  of  Food  and  Dings  Act,  1875). 
Secb.  6,  21,  and  22. 

In  an  appeal  against  an  acquittal  from  a  charge  of  a  contraven- 
tion of  section  6  of  The  Sale  of  Food  and  Drags  Act, 
1875,  by  selling  as  sweet  milk,  milk  that  had  been  watered, 
presented  on  the  ground  that  the  Sheriff  had  not  given  effect 
to  the  &cts  ascertained  by  the  Public  Analyst.  Held  that  an 
article  may  cease  to  be  of  the  nature,  substance,  and  quality 
of  milk,  for  which  it  has  been  sold,  by  the  addition  of  water 
to  it ;  and  that  whether  that  is  so  in  any  particular  case  is  for 
the  determination  of  the  Sheriff  or  Magistrate  tiying  the 
case,  who  may  and  ought  to  convict  under  said  section  where 
he  is  of  opinion  that  the  milk  sold  has  been  so  watered  as 
not  to  be  of  the  nature,  substance  and  quality  of  the  milk 
demanded  by  the  purchaser ;  and  opinion  that  in  the  circum- 
stances stated  in  the  Case — viz.,  where  27  per  cent,  of  water 
had  been  added  to  the  article  sold  as  sweet  milk — ^the  Court 
would  not  have  sustained  an  appeal  against  the  judgment^  if, 
instead  of  an  acquittal,  the  prosecution  had  resulted  in  a 
conviction. 

Question, — Whether  in  an  appeal  under  the  Summary  Profiecu- 
tions  Appeals  Act  against  an  acquittal  upon  a  complaint  which 
charges  a  gmsi  delict,  it  is  competent  to  the  High  Court  to 
remit  the  case  to  the  Sheriff  or  Magistrate  who  tried  it,  with 
instructions  either  to  convict  or  to  try  the  accused  a  second 
iime.—Madeod  v.  aNeU,  High  Court,  May  26,  1882,  p.  629. 

See  Adulteration  of  Food,  pp.  457  and  509. 


40th  and  41st  Yio.  o.  28  (Game  Laws  Amendment  Act,  1877). 
See  Statute  2nd  and  3ed  Wm.  IV.  o.  68  (Day  Trespass  Act), 
p.  131. 


4l8T  Vio.  0.  16  (Factory  and  Workshops,  Scotland,  Act,  1878). 
Seo.  24. 
See  Education,  Elembntabt,  Failure  to  Pbovidb,  p.  361. 
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STATUTE— con/fnwc/Z. 
4lOT  AND  42nd  Via  a  48  (Maniage  Notice,  ScoUand,  Act,  1878). 

Ssa  14. 
A  panel  charged  alternatively  with  perjury,  or  otherwise  with  a 
contravention  of  section  14  of  the  Marriage  Notice  (Scotland) 
Act  (4l8t  and  42nd  Via  a  43),  sentenced  to  three  months' 
imprisonment  upon  his  pleading  guilty  to  having  contravened 
said  section  hy  signing  a  false  notice  of  marriage,  and  giving 
it  to  the  Eegistrar  for  publication. — H.M,  Advocate  v.  JavMs 
Wilson,  Dundee,  Sept.  10,  1879,  p.  274. 


4l8T  AND  42nd  Via  a  58  (Locomotives  Amendment,  Scotland, 
Act,  1878). 
Ssc.  4. 
See  Administration  of  Justiob,  p.  262. 


41bt  and  42nd  Vic.  a  78  (Education,  Scotland,  Act^  1878). 
See  Education,  Elemsntart,  Failubb  to  Frovidb,  p.  361. 


42nd  and  43rd  Vic.  a  30  (Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879). 
See  38th  and  39th  Vic.  o.  6^  Secs.  6,  &c  (Adulteration  of 
Food  and  Drugs  Act,  1865),  p.  629. 
Sbc.  2. 
See  Aditltkration  of  Food,  pp.  457  and  509. 


42nd  and  43rd  Via  a  cxxxii.  (Edinburgh  Municipal  and  Police 
Ac%  1879). 
Segb.  278,  338,  and  342. 

Objection  to  a  complaint  under  section  278  of  the  Edinbnigh 
Municipal  and  Police  Act,  1879,  that  it  did  not  set  forth  a 
modus,  repelled.  Held,  also,  competent  £Dr  a  Judge  of  the 
Police  Court)  in  inflicting  a  fine  for  a  first  offence  under  said 
section,  to  add  to  the  sentence  an  award  of  imprisonment,  not 
exceeding  60  days,  until  the  said  fine  shall  be  paid.  Also, 
that  it  is  within  the  discretion  of  such  Judge,  in  terms  of 
section  388  of  the  statute,  to  adjourn  the  trial,  after  evidence 
for  the  prosecution  has  been  partly  adduced,  and  thereby  enable 
the  prosecutor  to  procure  and  adduce  evidence  for  the  purpose 
of  laying  a  foundation  for  questions  proposed  to  be  put  to 
witnesses  for  the  prosecution. — Paion  v.  Linton,  High  Court, 
June  8,  1880,  p.  338. 
Ssa  341. 

See  Contempt  of  Court,  p.  606. 

VOL.  IV.  2  X 
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43iiD  AND  44th  Via  c.  16  (Merchant  Seamen  [Payment  of  Wages] 
Eating  Act,  1880). 
Sbo.  5, 
See  Absenob  of  Suspender^  p.  625. 

STEAL  AND  THEFTUOUSLY  AWAY  TAKE. 
See  Objection  to  Eelbvancy,  p.  356. 

STOUTHEIEF. 

Circumstances  in  which  a  panel  who  was  convicted  of  the  crime 
of  stouthrief  was  sentenced  to  26  years'  penal  servitude. — HM. 
Advocate  y.  Edward  Murray,  GlaEfgow,  Dec.  23, 1879,  p.  315. 

STREET. 

See  FoBBBHOBB,  p.  278. 

Private. 

See  Foreshore,  p.  278. 

PUBUO. 


See  Tramway,  Obstructing,  p.  282. 

SUMMARY  COMPLAINT. 

See  Administration  of  Justice,  p.  252. 

SUMMARY  PROCEDURE. 

See  Administration  of  Justice,  p.  252. 

ACT. 

See  Lottery,  p.  28. 
ScHEDS.  A  and  K. 
See  Penalty,  Alternative  Modes  of  Reooverino,  p.  20. 
„   Prosecutor,  Private,  pp.  375  and  455. 

ScHED.  A,  No.  1. 
See  Complaint,  Summary,  Prayer  of,  p.  124. 

Secs.  6  and  34. 
See  Locus,  p.  196. 
„   Assaulting  Constable,  p.  375. 
„   Statute  2nd  and  3rd  Wm.  IV.  c.  68  (Day  Trespass  Act), 

p.  321. 
„   Prosecutor,  Private,  p.  455. 
Secs.  6  and  12. 
See  Administration  of  Justice,  p.  252. 

Sec.  18,  Sub-sec.  6,  Schbd.  K. 
See  Imprisonment,  Immediate,  p.  282. 

SUMMARY  PROSECUTION.  I 

See  Prosecutor,  Speech  by,  p.  67. 

SUNDAY — ^Trafficking  in  Spirits  upon. 
See  Breach  of  Certificate,  p.  128. 

SUSPENDER— Absent. 

See  Absence  of  Suspender,  p.  525. 
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SUSPENSION. 

See  Brbaoh  of  thb  Pbacb,  p.  53. 
„   Pbobbodtob,  Spbbch  bt,  p.  67. 
„   OBnocnoN  to  RsLSVANCTy  p.  355. 
yy   Assaulting  CoNSTABLSy  p.  375.   . 
„   £B(x»a)  OF  Procedubb,  p.  397. 
TENANT  EAEMER— Killing  Gamb. 

See  Statute  2ni>  and  3bd  Wm.  lY.  c.  68  (Day  Tiespafis  Act), 
pi  131. 
TENANT. 

See  Tbbspass  in  Pubsuit  of  Gamb,  p.  346. 
THEFT. 

See  Fraud,  p.  161. 
„  Bbeach  of  Trust  and  Embbzzlbmbnt,  pp.  227  and  530. 

BY  HOUSBBRKAKINQ. 

See  Stouthbibf,  p.  315. 
OF  Loan. 


Held  that  where  aiticleB  are  obtained  possession  of  on  loan  or 
sight  by  means  of  false  and  fiandnlent  representations  and  pre- 
tencesy  either  written  or  yerbali  andsnbseqnently  appropriated, 
the  crime  is  theft,  not  falsehood,  firaud,  and  wilfiil  imposition. 

Held,  also,  upon  an  objection  to  an  indictment  charging  the 
theft  of  articles  obtained  by  a  false  and  fraudulent  representa- 
tion and  pretence  (which  was  specified),  *  or  similar  false  and 
fraudulent  represeniaiion  or  preteneej*  that  under  these  latter 
words  it  was  open  to  the  prosecutor  to  prove  only  representa- 
tions and  pretences  of  like  significance,  apd  identical  in  sub- 
stance, with  those  specified,  and  that  these  words  would  coyer 
only  immaterial  variations,  such  as  differences  in  the  terms  of 
the  representations  and  pretences.  Aho,  that  such  a  crime 
being  of  the  nature  of  furtum  continuum,  some  latitude  in 
libelling  time  and  place  is  allowablei — H.M.  Advocate  v. 
James  HiM,  High  Court,  Oct  20  and  Nov.  17, 1879,  p.  295. 

OF  Pbopertt  Found. 


See  Objbotion  to  Selbvanct,  p.  355. 

thoung  assize. 

See  Tbial,  iNDispoamoN  of  Panel  during,  p.  344. 
THREATENING  LETTERS— Sending. 

Circumstances  in  which  sending  letters  threatening  to  expose 
immoral  conduct^  unless  alleged  promises  to  pay  money  were 
fulfilled,  held  a  relevant  charge.  Per  curiam,  An  offer  to 
prove  the  Veritas  would  not  in  such  a  case  be  an  admissible 
defence  on  the  merits,  the  purpose  being  to  extort  money. 

Observations  upon  the  case  of  Alexander  Fraser  Crawford,  High 
Courts  Feb.  11,  1860,  J.  Shaw,  p.  300,  at  p.  328.— IT.  M. 
Advocate  v.  Marion  Macdonald  and  Another,  Glasgow,  Sept. 
9,  1879,  p.  268. 
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TIME. 

See  Theft  of  Loan,  p.  295. 

TRAMWAY— OBSTRUonNQ. 

CircumBtances  in  which  the  occupying  of  the  line  of  a  tramway 
company  upon  a  public  street  by  a  'janker'  cart  was  held 
not  to  amount  to  wilful  obstruction  on  the  part  of  the  driven 
of  the  cart  in  the  sense  of  section  50  of  the  General  Tram- 
ways Act^  1870,  and  a  conviction  and  sentence  following  upon 
a  complaint  libelling  said  section  set  aside. — HaU  and  Mark 
V.  Linion,  High  Court,  Oct  29,  1879,  p.  282. 

TRAFFICKING  IN  EXCISABLE  LIQUORS. 

See  Breaoh  of  GsBTiFiaATB,  pp.  13,  43,  and  128. 

TR  A  VELLERr-jSona  fide. 

Held  that  the  keeper  of  an  hotel  near  a  railway  station,  who 
supplied  excisable  liquors  at  his  hotel  to  the  engine  driver  and 
guard  of  a  passing  goods  train  upon  a  Sunday,  contrary  to  the 
railway  company's  regulations,  was  not  guilty  of  a  breach  of 
his  certificate,  in  respect  that  the  railway  servants  were  in  the 
position  of  ftona^Zdd  travellers. — Br  union  v.  Bremner^  High 
Court,  Feb.  6,  1878,  p.  1. 

TRESPASS— In  Pursuit  of  Gaxb. 

Held  that  four  persons  who  were  proved  to  have  been  seen 
sitting  upon  the  fences  on  each  side  of  the  public  road  uiging 
their  dogs,  which  were  in  the  adjoining  fields  pursuing  aiid 
killing  a  hare,  were  rightly  convicted  by  the  Sheri£F,  under 
the  Day  Trespass  Act,  of   entering  or  being  upon  land  in 
search  or  pursuit  of   game  without  leave  of   the  proprietor, 
although  it  was  proved  that  only  one  of  the  party  had  ever 
actually  been  upon  the  land,  and  that  only  for  the  purpose  of 
picking  up  the  game  after  it  was  killed. — Stoddcsri  and  Others 
Y.  Stevenson,  High  Court,  June  8, 1880,  p.  334. 
The  servant  upon  a  fkna — the  tenant  of  which,  his  master,  had 
permission  to  snare  rabbits — ^npon  examining  the  snares  of  his 
master,  and  finding  in  one  a  hare,  which,  shortly  after  being 
removed  from  the  snare,  recovered  and  ran  ofi^  set  his  dog  after 
it,  which  killed  it.     Being  prosecuted  under  the  Day  Trespass 
Act  by  the  proprietor  of  the  farm,  sentence  of  not  proven  was 
pronounced  by  the  Sheriff,  and  the  proprietor  appealed.    Held 
— dieaentiente — Lord  Adam — that  in  law  the  facts  warranted 
the  judgment  pronounced ;  that  the  respondent  having  had  at 
the  time  no  purpose  of  going  in  pursuit  of  game,  there  was  no 
trespass  in  the  sense  of  the  statute  proved. — Latorie  and  Others 
V.  M'Arthur,  High  Court,  Oct.  29,  1880,  p.  346. 
See  Statutb  2nd  akd  3bd  Wm.  IV.  o.  68  (Day  Trespass  Act), 

pp.  131  and  205. 
„   Cruelty  to  Animals,  p.  351. 
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TKEASUBER— Fbaudulbnt. 

See  Bbbaoh  of  Tbubt  and  Embbsblbmsnt,  p.  530i 

TRIAL. 

See  Produotionb,  Lodging  bxpobb  SHBBnfPi  p.  541. 

Indisposition  of  Panel  during. 

After  a  jury  liad  been  empaxmelled  and  sworn  for  the  trial  of  a 
woman  npon  a  charge  of  theft,  it  was  stated  for  the  panel,  and 
proved  by  the  evidence  of  medical  men  who  examined  her 
at  the  bar,  that  by  reason  of  illness  she  was  unable  to  stand 
her  trial,  or  to  give  instructions  for  her  defence  :  the  Courts  in 
respect  of  the  evidence  of  the  medical  witnesses  as  to  the  pre- 
sent condition  of  the  health  of  the  accused,  refused  to  allow 
the  trial  to  proceed,  and  discharged  the  jury,  reserving  to  the 
prosecutor  to  raise  a  new  libel ;  and  also  ordained  her  to  be 
recommitted  until  liberated  in  due  course  of  law.— il.if. 
Advoeais  v.  EUzcMh  Maedoncdd  or  HamUkm,  Ayr,  Sept.  3, 
1880,  p.  844. 

TRUST— Rblbvanot  of  Avbrmbnt  of. 

See  Brbaoh  of  Trust  and  Embbzzlement,  p.  262. 

VALUATION  OF  LANDS. 

A  proprietor  of  lands  within  a  burgh  having  been  convicted  and 
sentenced  by  the  Sheriff,  upon  a  complaint  charging  him  with 
having  knowingly  made  a  false  return,  under  the  Lands  Valua- 
tion Act,  1864,  of  the  actual  annual  rent  of  his  property, 
suspended  on  the  ground  that  the  complaint  was  irrelevant. 
Held  that  the  complaint  ought  to  have  set  forth  wherein  the 
return  was  erroneous,  and  what  was  the  actual  annual  value 
of  the  lands,  and  the  conviction  and  sentence  suspended  ac- 
cordingly.— Robertson  v.  Hamilton  and  Blair,  High  Court, 
Nov.  27,  1878,  p.  154. 

VERDICT. 

See  SoMNAXBUUSX,  p.  70. 

„    RbOORD  of  PROdDUBB,  p.  397. 

VERITAS— Proof  of. 

See  Thrsatbning  Lbitbbs,  Sxndinq,  p.  268. 
WARDER,  PRISON — Statjooint  bt  Pbibonbr  to. 

See  EviDBNCi^  p.  590. 
WARRANT  FOR  RE-INCARCERATION. 

See  Complaint,  Sumxabt,  Pratsr  of,  p.  124. 
WATER  BAILIFF— Powers  of. 

See  Apfrehxnsion,  p.  20. 
WEAKNESS  OF  MIND. 

A  person  charged  hefoie  the  High  Court  with  the  crimes  and 
offences  in  sections  26  and  27  of  1  Vic  c  36  (Offences  agamst 
the  Post  OfficeX  or  alternatively  with  theft,  proposed,  in  miti. 
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WEAKNESS  OF  MIND— oontimMd. 

gation  of  pamBhmenty  to  adduce  evideiiee  to  pio^e  weakness 
of  mind  on  his  part,  bnt  not  insanity  such  as  to  infer  ine- 
sponsibilityy  without  having  lodged  a  special  defence^  and  the 
prosecutor  objected.  Oljection  repelled,  and  the  evidence 
allowed  to  be  led.  Verdict :  guilty  of  the  high  cnmes  and 
offences  under  the  statute  as  libelled.  Sentence:  seven  yean' 
penalw9ervitude. — H.M.  Advocate^  v.  John  SmaU^  High  Court, 
Dec.  6|  1880,  p.  388. 

A  weak  state  of  mind  which  borders  upon  insanity,  but  does  not 
amount  to  it,  does  not  entitle  a  panel  to  an  acquittal,  but  may, 
if  the  jury  shall  see  cause,  form  the  ground  for  their  retaming 
a  verdict  of  culpable  homicide  upon  an  indictment  simply 
charging  murder. 

Circumstances  in  which,  under  the  above  direction  &om  tiie 
judge,  a  jury  found  the  panel  guilty  of  murder  as  libelled,  but 
recommended  him  to  mercy  on  account  of  his  being  a  peison 
of  weak  mind. — Thamaa  FerguBon^  Glasgow,  Dec.  27  and  28, 

1881,  p.  552. 

Circumstances  in  which  a  jury  found  a  panel,  who  was  charged 
with  murder,  guilty  of  culpable  homicide,  and  strongly  recom- 
mended her  to  the  leniency  of  the  Court  on  account  of  her 
mental  condition  at  the  time  of  the  commission  of  the  crime, 
and  sentence  of  seven  years'  penal  servitude  was  pronounced. 
— Hden  Thomson  or  Brown,  Perth,  April  11,  1882,  p.  696. 

Circumstances  in  which  weakness  of  mind  not  amounting  to  in- 
sanity was,  with  the  approval  of  the  Bench,  given  effect  to  by 
a  jury  as  warranting  a  verdict  of  culpable  homicide  upon  a 
charge  of  murder,  and  sentence  of  fourteen  years'  penal  servi- 
tude was  pronounced. — Francis   Oove,  Aberdeen,  Apr.   13, 

1882,  p.  598. 

See  Abjsrration  of  Mind,  p.  86.. 

WEIGHTS  AND  MEASUBES— Impbrial. 

Held,  affirming  the  judgment  of  the  Justice  of  Peace  Courts  that 
the  use  of  weights,  other  than  imperial  standard  weights,  by 
a  baker,  for  the  purpose  of  determining  the  amount  of  ingre- 
dients in  the  manu&cture  of  bread,  did  not  amount  to  a  con- 
travention of  sections  21  and  28  of  the  Weights  and  Measores 
Act,  6th  and  6th  William  IV.  o.  63 ;  and  that  a  complaint 
which  set  forth  that  an  Inspector  of  Weights  and  Measurefl^ 
having  entered  a  bakehouse,  occupied  by  the  respondent  for 
the  purposes  of  lus  trade  or  business  as  a  baker,  and  examined 
certain  weights  ^  used  by  him  in  his  ixade  or  business  as  a 
baker  to  weigh  flour  or  other  material,  substance,  or  ingredients 
used  by  him  in  the  manufEusture  of  bread  for  sale  to  the  public,' 
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WEIGHTS  AND  MEAaVBJE&-JxFBmja.''-e(miinued. 

found  the  same  light  and  unstamped,  did  not  contain  a 
relevant  charge  under  section  28,  in  respect  that  the  place  in 
which  the  weights  were  lihelled  as  having  been  found  was  not 
a  place  in  which  it  was  alleged  goods  were  exposed  or  kept 
for  sale,  and  that  it  was  admitted  and  averred  that  the  sole 
use  made  of  the  wdghts  complained  of  was  to  determine  the 
proportion  of  ingredients  in  the  manufacture  of  1^:ead. — Dickie 
V.  White,  High  Court,  Nov.  6, 1878,  p.  113. 

WEIGHT— BuTiNO  AND  Skluno  by. 
See  Wbiohts  and  Msasurbs,  p.  113. 

WEIGHTS— Unstampbd  ob  Lioht. 

See  Wbeghtb  and  Mbasubbb,  p.  113. 

^USBD  IN  MANUFACmTRING. 

See  WmoHTB  and  Meabubbb,  p.  113. 
WHIPPING. 

Upon  a  complaint  brought  under  section  135,  sub-section  5,  oi 
the  Glasgow  Police  Act  of  .1866,  charging  an  accused  with 
'  the  crime  of  being  riotous  and  disorderly  in  his  conduct^  by 
throwing  peasemeal  or  soot^  or  otherwise  creating  a  noise  or 
disturbance,'  and  concluding  for  a  fine,  or,  alternatively,  im- 
prisonment, a  Stipend&ry  Magistrate  sentenced  a  youth  of  fif- 
teen years  of  age  to  receive  fifteen  stripes,  in  terms  of  the  Acts 
Uth  and  15th  Via  c.  27  and  2dth  Vie.  c.  1&  The  convic- 
tion and  sentence  quashed  upon  appeal,  in  respect  that  the 
Act  14th  and  16th  Vie.  c.  27  had  been  repealed,  and  that  the 
Act  25th  Yic.  c.  18  gave  no  warrant  for  whipping  except  in 
the  case  of  boys  who  are  not  above  fourteen  years  of  age;  and, 
second,  that  whipping  was  not  sanctioned  by  the  common  law 
in  such  a  case  as  that  in  question. — l^evenaan  v.  Lang,  Glas- 
gow, Sept.  7, 1878,  p.  76. 
WITNESS. 

See  Ebcobd  of  Pbocsdubb^  p.  397. 
„   Pkrjurt,  p.  407. 

„     AOBNT  AND  CUBNT,  p.  450. 

„   Insanitt,  p.  454. 
WRIT— Obugatoby  . 
See  FoBOSBT,  p.  313. 


ranrRD  bt  TunnvLi  4ia»  ifiaxs,  bdxvbuboh. 
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ADDITIONAL  CIRCUIT  COURTS. 

The  Minute-Book  of  the  High  Court  of  Justiciary 
contains  the  following  Order  in  Council,  and  relative 
Act  of  Adjournal : — 

At  Edinburgh,  the  Sixth  day  of  July  1881.  Present— The 
TiOBD  MoNORBiPF  LoRD  Jubtiob-Clerk,  Lobd  Dbas, 
LoBD  Young,  Lord  Mtjbb,  Lord  Craiqbill^  Lord 
Adam. 

The  Lord  Moncreiff,  Lord  Justice-Clerk,  presented  to 
the  Court  an  Order  of  Her  Majesty  the  Queen,  in 
Council,  dated  at  Windsor  the  1 8th  day  of  May,  which 
the  Court  appointed  to  be  recorded  in  the  Books  of  Ad- 
journal, and  of  which  Order  the  tenor  follows  : — 

L.S. 

At  the  Court  at  Windsor,  the  18th  day  of  May  1881. 
Present — ^The  Qubbn's  Most  Exobllbnt  Majbstt  in 
Council 

WHEREAS  by  an  Act  passed  in  the  ninth  year  of 
His  Majesty,  King  George  the  Fourth,  chapter  29,  en- 
tituled  '  An  Act  to  authorise  additional  Circuit  Courts  to 
be  held,  and  to  facilitate  criminal  Trials  in  Scotland,'  it 
was  amongst  other  things  enacted  that  it  should  be 
lawful  for  His  Majesty,  liis  heirs  and  successors,  by 
Order  in  Council,  id  direct  that  additional  Circuit  Courts 
shall  be  held  in  any  towns  at  which  Circuit  Courts  are 
in  use  to  be  held,  and  at  such  times  of  the  year  as  to 
His  Majesty  may  seem  meet,  and  that,  upon  such  Order 
being  communicated  to  the  High  Court  of  Justiciary, 
the  said  Court  should,  and  they  were  thereby  required 
and  empowered  by  Act  of  Adjournal  to  give  all  neces- 
sary directions  for  carrying  such  order  into  effect : 
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And  Whebeas  it  is  deemed  expedient  tliat  additional 
Circuit  Courts  should  be  held  at  certain  towns  in  Scot- 
land : — 

NOW,  THEEEFORE,  Her  Majesty,  by  and  with  the 
advice  of  Her  Privy  Council,  and  in  pursuance  of  the 
provisions  of  the  said  Act,  is  pleased  to  order,  and  doth 
hereby  Order : — 

1.  That  three  additional  Circuit  Courts  in  the  year 

shall  be  held  at  Glasgow  in  addition  to  the 
three  Circuit  Courts  which  are  now  held  there, 
and  that  the  six  Courts  shall  be  held,  as  nearly 
as  may  be  consistent  with  the  requirements  of 
the  pubHc  service,  at  equal  intervals  of  time ; 

2.  That  two  additional  Circuits  in  the  year  shall  be 

held  at  Perth,  Dundee,  and  Aberdeen  respec- 
tively, in  addition  to  the  two  Circuit  Courts 
which  are  now  held  at  each  of  these  towns, 
and  that  the  four  Circuit  Courts  shall  be  held, 
aa  nearly  as  may  be  consisteBt  with  the  re- 
quirements  of  the  public  service,  at  equal  in- 
tervals of  time. 
And  the  Right  Honourable  Sir  William  Vernon  Har- 
couit,  one  of  Her  Majesty's  Principal  Secretaries  of  State, 
is  to  give  the  necessary  directions  to  the  Lords  Com- 
missioners of  Justiciary  in  Scotland 

(Signed)        C.  L.  PEEL. 


ACT  OF  ADJOURNAL 

RELATIVE    TO   ADDITIONAL  aRCUIT   COUETS    AT   CERTAIN 

TOWNS  IN  SCOTLAND. 

At.  Edinburgh,  the  Twelfth  day  of  Jaly  1881.  Present— 
The  Lord  Juanos-GBNBBAL,  The  Lord  Moncbuff 
Lord  Justigb-Clbbk,  Lord  Djeas^  Lord  Mub%  and 
Lord  CRAioHUiL. 

The  Lord  Justice-General,  Lord  Justice-Clerk,  aod 
Lords  Commissioners  of  Justiciary,  considering  that  by 
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an  Order  in  Council,  of  date  18  th  May  1881,  and  re- 
corded in  the  Books  of  Adjournal  6th  July  current,  Her 
Majesty,  by  and  with  the  advice  of  Her  Privy  Council, 
and  in  pursuance  of  an  Act  passed  in  the  ninth  year  of 
His  Majesty  King  George  the  Fourth,  chapter  twenty- 
nine,  did  Order  that  certain  additional  Circuit  Courts 
should  be  held  at  certain  towns  in  Scotland,  as  parti- 
cularly therein  expressed  and  before  recorded :  The  said 
Lords,  in  obedience  to  the  said  Order  in  Council,  and  in 
virtue  of  the  power  conferred  upon  them  by  the  before- 
mentioned  Act  of  ninth  George  the  Fourth,  chapter 
twenty-nine,  by  which,  upon  an  Order  made  by  Her 
Majesty  in  Council,  being  communid^ted  to  the  High 
Court  of  Justiciary,  the  said  Court  is  required  and  em- 
powered by  Act  of  Adjournal  to  give  all  necessary  direc- 
tions for  carrying  such  Order  into  eflFect,  DO  hereby 
Enact,  Declare^  and  Direct,  as  follows : — 

I.  Additional  Circuit  Courts  shall  be  held  at  the  Burgh 
of  Glasgow,  for  the  shires  of  Lanark,  Eenfrew,  and  Bute, 
at  such  times  in  the  months  of  October,  February  or 
March,  and  June  or  July,  in  each  year,  as  the  Lords  may 
from  time  to  time  appoint  by  Act  of  Adjournal. 
,  11.  Additional  Circuit  Courts  shall  be  held  (1)  at  the 
Burgh  of  Perth  for  the  counties  of  Perth  and  Fife,  and 
the  whole  burghs  and  districts  within  the  said  counties ; 
(2)  at  the  Burgh  of  Dundee  for  the  county  of  Forfar,  and 
the  whole  burghs  and  districts  within  the  said  county ; 
and  (3)  at  the  Burgh  of  Aberdeen  for  the  shires  of  Aber- 
deen, Banflf,  and  Kincardine  ;  at  such  times,  respectively, 
in  the  months  of  January  or  February,  and  in  the  months 
of  June  or  July,  in  each  year,  for  each  of  the  said  dis- 
tricts of  Perth,  Dundee,  and  Aberdeen,  as  may  from  time 
to  time  be  appointed  by  Act  of  Adjournal. 

HI.  So  far  as  may  be  deemed  necessary  and  suitable, 
all  directions,  appointments,  and  authorisations,  usually 
inserted  in  Acts  of  Adjournal,  fixing  the  ordinary  Circuits, 
shall  be  inserted  in  the  Acts  of  Adjournal  fixing  the  said 
additional  Circuits. 


4  APPENDIX, 

IV.  In  order  that  the  Lords  Lieutenant,  Sherifib, 
Justices  of  the  Peace,  Commissioners  of  Supply,  and 
Magistrates  of  Burghs,  of  the  counties  to  be  affected  by 
the  aforesaid  additional  Circuits,  may  have  notice  of  the 
same,  this  Act  of  Adjournal  shall  forthwith  be  published 
in  the  Edinburgh  Gazette ;  it  shall  also  be  printed,  and 
circulated  among  all  concerned.- 

*  (Signed)        JOHN  INGLIS,  I.P.D. 
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